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LAW  OF  THE  STATUTE  OF  FRAUDS. 


CHAPTER  XXXVHI. 


TRUSTS  CONTINUED— RESULTING,  CONSTRUCTIVE,  AND 
IMPLIED  OR  EX  MALEFICIO  TRUSTS.(a) 


§  891.  Resulting,  constructive,  and 
implied  or  ex  malefido  trusts. 

§  892.  Resulting  trusts. 

§  893.  English  and  American  use  of 
the  term. 

§  894.  Feoffments  without  considera- 
tion. 

§  895.  Or  fraud  against  creditors. 

§  896.  Or  against  law  or  public  policy. 

§  897.  Definition  and  nature  of  con- 
structive trusts. 


$  898.  Creation  of  equity. 

§  899.  And  never  arise  from  express 
agreement. 

§  900.  Facts  sufficient  to  give  rise  to 
constructive  trusts. 

5  901  •  Coexistence  of  express  and  con- 
structive trusts. 

§  902.  In  constructive  trusts  the  in- 
tention of  the  parties  is  presumed. 

§  903.  Facts  showing  such  intention. 


(a)  See  the  following  cases  as  to 
the  definition  and  general  nature  of 
implied,  resulting,  and  express  trusts 
respectively:  Oloott  v.  Bvnum,  17 
Wall.  59 ;  Osborne  v.  Endicott,  6  Cal. 
149;  Millard  v.  Hathaway,  27  Cal. 
119 ;  Sandford  r.  Weeden,  2  Heisk.  71 ; 
Pritchard  v.  Wallace,  4  Sneed,  405; 
Mahoner  v.  Harrison,  13  S.  &  M.  53 ; 
Walker  v.  Brungard,  13  Sm.  &  M.  723 ; 
Peebles  r.  Reading,  8  S.  &  R.  484; 
Sample  r.  Coulson,  9  W.  &  S.  62; 
Blyholder  v.  Gilson,  18  Pa.  St.  134; 
Strimpfler  v.  Roberts,  18  Pa.  St.  283 ; 
Laner  v.  Lee,  42  Pa.  St.  170 ;  Pinney 
t?.  Fellows,  15  Vt.  538 ;  Foote  v.  Colvin, 
3  Johns.  216 ;  Cuyler  v.  Bradt,  Caines 
Cases,  324 ;  Freeman  v.  Kelly,  1  Hoffm. 
90 ;  Tunnard  v.  Littell,  8  C.  E.  Oreen, 
VOL.  III. — 1 


267 ;  Irwin  v.  Ivors,  7  Ind.  308 ;  Mc- 
Govern  v.  Knox,  21  Oh.  St.  552 ;  Cotton 
p.  Wood,  25  Iowa,  43 ;  Hays  v.  Hollis, 
8  Gill,  369;  Faringer  ».  Ramsay,  2 
Md.  365 ;  Hertle  v.  McDonald,  2  Md. 
Ch.  Dec.  128  ;  Dow  v.  Jewell,  21  N.  H. 
470 ;  Coates  v.  Woodworth,  13  111.  654 ; 
Lear  v.  Chonteau,  23  111.  39  ;  Chicago 
Dock  Co.  v.  Kincie,  49  111.  289  ;  Walter 
v.  Elook,  55  111.  362 ;  Brooks  v.  Fowle, 
14  N.  H.  248 ;  Tebbetts  v.  Tilton,  31 
N.  H.  373;  Pembroke  v.  Allenstown, 
21  N.  H.  107 ;  Baumgartner  r.  Guess- 
feld,  38  Mo.  36;  Cloud  v.  Ivie,  28  Mo. 
578 ;  Blodgett  v.  Hildreth,  103  Mass. 
486  ;  Letcher  v.  Letcher,  4  J.  J.  Marsh. 
590 ;  Pugh  r.  Bell,  1  J.  J.  Marsh.  403  ; 
Rogan  v.  Walker,  1  Wis.  527;  Neili  v. 
Keese,  5  Tex.  23. 
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LAW  OF  THE   STATUTE  OF  FRAUDS.      [CH  A  P.  XX  XVIII. 


§  904.  The  alleged  irustfctf  must  have 

taken  title.  \ 
§  905.  And'therjk-  must  be  a  cestui  que 

§  ft06.*  "Constructive  trust  will  arise 
.  /  \  from  payment. 
*.*     }*^7.  Pre-existent  contract. 
"•  §  908.  The  equity  arising  from  pay- 
ment. 
§  909.  When  trust  may  be  set  up. 
§  910.  Purchase  with  notice. 
§  911.  Payment  shall  hare  been  made 

by  claimant. 
§  912.  Or  what  is  equivalent  thereto. 
§  913.  Evidence  of  payment  shall  be 

clear. 
§  914.  The  rule  in  New  York. 


§  915.  Payment  shall  be  to  the  real 
owner. 

§  916.  Payment  in  services,  etc. 

§  917.  Payment  of  loans,  etc. 

§  918.  Or  by  notes  of  third  parties. 

§  919.  But  proof  of  loan  shall  be  clear. 

§  920.  Payment  at  or  before  creation 
of  legal  title. 

§  921.  Subsequent  payments  will  not 
raise  trust. 

§  922.  Alitor  if  both  prior  and  subse- 
quent payment. 

§  923.  Part  payment  creates  trust  pro 
tanto. 

§  924.  But  the  specific  parts  must  be 
shown. 

§  925.  As  in  case  of  joint  purchase. 

§  926.  The  rule  in  New  York. 


Resulting, 
construc- 
tive, and 
Implied  or 
exmaltflcio 
trusts. 


§  891.  The  classification  of  trusts  which  Lord  Hardwicke 
makes  is  most  often  quoted :  "  The  two  classes  of 
resulting  trusts  are  first,  when  an  estate  is  purchased 
in  the  name  of  one  person,  but  the  money  or  con- 
sideration is  given  by  another,  or,  secondly,  where 
a  trust  is  declared  only  as  to  part,  and  nothing  said 
as  to  the  rest.  What  remains  undisposed  of  results  to  the 
heirs-at-law,  and  they  cannot  be  said  to  be  trustees  for  the 
residue.  I  do  not  know  in  any  other  instances  besides  these 
two,  where  the  courts  have  declared  resulting  trusts  by  opera- 
tion of  law,  unless  in  cases  of  fraud."(6)  Under  this  classifi- 
cation the  subject  divides  itself  into— 

A.  Resulting  Trusts;  and 

B.  Constructive,  Implied,  or  Ex  maleficio  Trusts. 

§  892.  A.  Resulting  Trusts.— Strictly  speaking,  resulting 


(6)  Lloyd  v.  Spillet,  3  P.  W.  344  ;  2 
Atk.  150  (the  best  report  of  the  case)  ; 
Barn.  384. 

Cases  brought  within  the  third  class, 
as  defined  by  Lord  Hardwicke,  of  fraud 
and  transactions,  carried  on  mala  Jide, 
are :  Mathews  v.  Leaman,  24  Ohio  St. 
623 ;  Sheriff  v.  Neal,  6  Watts,  534 ;  and 
his  rule  is  approved  of  in  Perry  v.  Mo- 
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Henry,  13  111.  232,  and  in  Miller  v. 
Cotton,  5  Ga.  346;  but  note,  also, 
Robertson  on  Frauds,  97,  as  thinking 
the  classification  incomplete,  and  see, 
also,  Forsyth  v.  Clark,  3  Wend.  651 ; 
Farrington  v.  Barr,  36  N.  H.  88 ;  Olive 
v.  Dougherty,  3  G.  Green  (Iowa),  372 ; 
Trapnall  v.  Brown,  19-  Ark.  47. 
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CHAP.  XXXVIII. J      RBSULTIHG  TRUBT8 — PAYMENT. 


[§  895. 


trusts  are  where  a  demise  fails,  and  a  trust  in  the  Resulting 
bolder  of  the  legal  title  results  for  the  person  pre-  trU8te* 
viously  entitled.(c) 

§  893.  But  the  term  resulting  is  usually  in  America  applied 
to  all  cases  of  constructive  or  implied  trusts  indis- 
criminately.^   And,  as  a  general  rule,  under  this  Jn^Ameri- 
cla8s  of  strictly  resulting  trusts  come  the  cases  where  £**  nM  of 
the  limitation  fails  generally. 

§  894.  (1)  Feoffments  without  consideration,  or  without  a 
declaration  of  uses.(e)    The  rule  is,  that  uses  in  a 
fine  or  recovery  do  not  result  to  the  conusor,  but  w£houtnto 
may  pass  by  parol  to  the  conusee.(/)     But  this  ^Iderft" 
may  be  rebutted  by  parol.(^) 

§  895.  (2)  Where  the  limitation  fails  through  being  in  fraud 
of  third  parties.    For  instance,  parol  evidence  is  ad- 
missible to  show  that  a  deed  was  given  to  defeat  Orft»nd 
creditors,  and  that  a  trust  has  resulted  to  the  grantor,  creditors. 


(c)  Lill  ».  Brant,  6  Bradw.  372. 

(<*)  Kisler  v.  Kisler,  2  Watts,  323  ; 
see,  also,  Cecil  Bank  r.  Snively,  23  Md. 
261;  Rum  p.  Mebius,  16  Cal.  356; 
Whiting  v.  Hawkins,  2  Wis.  552; 
Elliott  o.  Armstrong,  2  Blaokf.  198. 
In  Kisler  v.  Kisler,  2  Watts,  323,  the 
resulting  trust  was  said,  according  to 
the  English  definition,  to  be:  First, 
where  A.  buys  land  with  his  own 
money,  and  takes  title  in  B.'s  name ; 
and,  secondly,  where  a  trust  is  declared 
as  to  part  of  an  estate  only,  the  law 
implying  in  the  grantor  as  to  the  re- 
mainder of  the  beneficial  interest ;  that 
the  case  of  A.'s  baying  land  with  B.'s 
money,  and  taking  title  in  his  own 
name,  though  B.  might  have  a  lien  on 
the  land  for  the  purchase-money,  was 
not  a  resulting  trust  under  the  English 
law ;  but  that  in  Pennsylvania  (citing 
several  oases)  the  rule  would  seem  to 
be  otherwise,  and  this  last  be  a  result- 
ing trust.  See,  as  to  the  resulting 
trust  as  understood  under  English  law, 


Boyd  *.  McLean,  1  Johns.  Ch.  582; 
Cecil  Bank  v.  Snively,  23  Md.  261 ; 
Buss  v.  Mebius,  16  Cal.  356;  Whiting 
v.  Hawkins,  2  Wis.  552;  Elliott  v. 
Armstrong,  2  Blaokf.  198.  It  may  be 
questioned,  however,  whether  the  term 
"  resulting"  trust  should  not  have  been 
confined  to  the  oases  to  which  it  is 
applied  in  England,  and  the  term 
"  implied"  be  used  to  describe  all  the 
others  where  on  the  ground  of  fraud, 
etc.,  a  trust  is  raised  in  equity. 

(e)  In  Hogan  v.  Jaques,  4  C.  E. 
Green,  126,  said  the  court,  •'  formerly 
it  was  held  that  a  feoffment,  made 
without  any  consideration,  would  raise 
a  resulting  trust  for  thegrantor,  and  this 
consequence  governs  in  a  conveyance 
by  deed,  where  there  is  no  considera- 
tion, and  where  the  uses  are  not  de- 
clared." 

CO  Ld.  Altham  r.  Earl  of  Anglesey 
Gilb.  Eq.  Rep.  17. 

(g)  Roe  v.  Popham,  1  Doug.  24. 
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§  897.]  LAW  OF  THE  STATUTE  OF  FRAUDS.      [OHAP.  XXXVIII. 

the  statement  of  the  consideration  in  the  deed  being  disre- 
garded.^) 

§  896.  (3)  Where  the  limitation  fails  through  being  against 
Or  aeainBt  *aw  or  Pu^c  policy.  Under  this  class  of  cases,  where 
law  or  pub-  an  express  trust  though  only  established  by  parol, 
proves  to  be  against  law,  a  trust  results  to  the  person 
next  qualified  to  take.(i)  But  usury  cannot  be  proved  against 
an  absolute  deed  to  defeat  it,  and  cause  a  trust  to  result  to  the 
grantor.^*)  The  rule  will  apply,  however,  where  an  alleged 
trustee  admits  by  his  answer  that  an  advowson  was  tyeld  by 
him,  because  the  real  owner  was  a  papist  disqualified  to 
hold. (A:)  Where  a  will  shows  a  trust  to  be  ineffectually  dis- 
posed of,  yet  the  devisees  are  trustees  if  the  heirs  allege  the 
trust  to  be  within  the  statute  of  mortmain,  and  the  bill  must 
be  answered ;  or  if  the  trustees  under  a  will,  which  recites 
but  does  not  describe  a  trust,  answer  that  the  testator  left  a 
memorandum  describing  the  trust  to  be  for  a  charity,  but  that 
they  hold  under  the  will  and  not  for  a  secret  charity,  a  result- 
ing trust  will  be  enforced.(£) 

§  897.  B.  Constructive  Trusts. — Where  there  is  no  express 
contract  that  the  alleged  trustee  shall  take  the  legal 
and  nature  title  and  hold  it  in  trust,  the  law  raises  by  implica- 
SnuSSST  tiou>  through  the  merit  of  the  claimaut,  or  the  fraud, 
etc.,  of  the  holder  of  the  legal  title,  equitable  estates 
in  the  claimant.  These  are  called  constructive  trusts.(m)  The 
evidence  to  prove  them  must  show  a  fact  from  which  the  law, 
without  any  declaration  of  a  trust  or  agreement  of  the  parties, 
implies  a  trust  resulting  from  the  fact  proved.(n)    It  will  be 

(A)  Lincoln  v.  Wright,  4  De  G.  4  J.  67 ;   Adlington  ».  Cann,  3  Atk.  141, 

16 ;  but  see  contra,  Haigh  p.  Kaye,  L.  150,  153. 

R.  7  Ch.  App.  469,  relying  on  Lincoln  (m)  See,   for   examples  of   implied 

v.  Wright,  4  De  G.  &  J.  16 ;  Childers  v.  trusts,  Onson  v.  Gown,  22  Wis.  329  ; 

Ghilders,  1  De  G.  &  J.  482 ;  Davies  v.  Church  v.  Church,  25  Pa.  St.  278 ;  Buck 

Otty,  35  Beav.  208.  v.  Pike,  2  Fairf.  23 ;  Kane  County  v. 

(t)  Manning  v.  Gill,  13  L.  R.  Eq.  Herring  ton,  50  111.  232;   see  Burt  v. 

485  ;  Haigh  v.  Kaye,  L.  R.  7  Ch.  App.  Wilson,  28  Cal.  632,  for  an  example  of 

469.  a  contract  held  not  to  create  any  trust, 

(j)  Flint  v.  Shelden,  13  Mass.  448.  either  express  or  implied  ;    Long  v. 

(Jfc)  See  Lewin  on  Trusts,  p.  93.  Long,  12  W.  N.  C.  100. 

(/)  See  Boson  v.  Statham,  1  Eden,  (n)  Farrington  v.  Barr,  36  N.H.88; 

514 ;  Muckleston  v.  Brown,  6  Ves.  60,  Keller  v.  Keller,  45  Md.  274. 
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CHAP.  XXXVIII.]      RESULTING  TRUSTS — PAYMENT.  [§  899. 

seen,  besides,  that  the  mere  fact  of  payment  is  not  always  suffi- 
cient to  raise  a  clear  presumption  of  a  trust,  but  evidence  of 
intention  must  often  enter  into  the  fact  whether  the  payment 
gives  rise  to  such  an  equity  under  the  circumstances,  as,  for 
instance,  the  case  of  payment  by  father  for  son  does  not  raise 
the  presumption  of  a  resulting  trust  for  the  father.(o) 

§  898.  For  a  resulting  trust  is  a  creation  of  equity  founded 
npou  presumptive  intention  and  designed  to  carry  creation 
that  intention  into  effect.(p)  of  equity. 

§  809.  Constructive  trusts  never  arise  from  an  agreement 
that  there  shall  be  such  a  trust.(?)    No  contract 
between  the  parties  can  create  a  constructive  trust,   arise  from 
but  it  is  au  implication  of  law  arising  from  the  fact  ^reement. 
that  the  land,  for  instance,  was  purchased  with  the 
money  of  one  party  and  the  conveyance  made  to  auother,  and 
that  when  such  is  the  case  he  with  whose  money  the  land  was 
purchased  may  follow  the  money  iuto  the  land.     Such  a  trust 
may  be  raised  without  any  contract  or  understanding  between 
the  trustees  and  the  cestui  que  tnist,  and  even  in  the  total  igno- 
rance of  one  of  the  parties ;  while  a  parol  agreement  between 
the  parties  does  not  help  the  trust,  neither  does  it  prevent 
that  implication  of  law  from  which  the  trust  arises ;  and  the 
ownership  of  the  money  may  be  frequently  and  indeed  most 
generally  is  proved,  either  in  whole  or  in  part,  by  establish- 
ing some  coutract  between  the  parties  in  reference  to  the 

(o)  Miller  p.  Bloee,  30  Gratt.  744.  trusts  are  expressly  exempted  from  the 
(/>)  Byers  v,  Danley,  27  Ark.  77.  In  operation  of  the  Statute  of  Frauds 
Millard  v.  Hathaway,  27  Cal.  139,  Wood's  Dig.  p.  106,  §6.  It  is  well 
speaking  of  implied  trusts  the  court  settled  as  a  general  rule  that  when, 
say  :  "  Trusts  of  this  description  are  upon  a  purchase  of  property,  the  con- 
either  implied  or  presumed,  from  the  veyance  of  the  legal  estate  is  taken  in 
supposed  intention  of  the  parties  and  the  name  of  one  person,  while  the  con- 
the  nature  of  the  transaction,  when  sideration  is  given  or  paid  by  another, 
they  are  known  as  resulting  trusts,  or  a  resulting  or  presumptive  trust  imme- 
they  are  raised  independently  of  any  diately  arises  by  virtue  of  the  transao- 
such  intention,  and  forced  on  the  con-  tion,  and  the  person  named  in  the  con- 
science of  the  trustee  by  equitable  con-  veyance  will  be  a  trustee  for  the  party 
struotion  and  the  operation  of  law,  and  from  whom  the  consideration  proceeds." 
such  are  distinguished  as  constructive  (?)  White  v.  Carpenter,  2  Paige  Ch. 
trusts,  Story  Eq.  Juris.  §   6.     These  238 ;  see,  supra,  Express  Trusts. 
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§  901.1  LAW   OP  THE  STATUTE  OF  FRAUDS.      [CHAP.  XXXVIII. 

money  or  the  purchase.(r)  Such  trusts  are  implied  and  would 
not  therefore  have  been  within  the  Statute  of  Frauds  even  if 
they  had  not  been  expressly  excepted.(s)  And  although  a  re- 
sulting trust  will  not  be  raised  alone  upon  an  agreement,  still 
the  fact  that  there  is  a  contract  will  not  prevent  the  raising  of 
that  trust,  if  the  facts  exist  which  would  warrant  the  court  in 
implying  it  in  the  absence  of  an  agreement.  Moreover,  the 
party  claiming  a  resulting  trust  must  have  been  in  such  a 
position  as  to  have  been  able  to  take  the  legal  title  when  the 
alleged  trust  was  set  up.(l) 

§  900.  A  mere  promise  which  will  not  amount  to  an  express 
Facta  suffl-  truBt  W*U  not*  without  other  circumstances  suffi- 
cient to        cient  of  themselves  to  give  rise  to  a  trust,  be  eoocT 

give  rlae  to 

construe-  as  a  constructive  trust  ;(u)  especially  when  the  prom- 
tive  truBte.  -^  .g  8Ubaequent  to  the  creation  of  the  legal  title.(t?) 
Or  where,  for  example,  there  was  a  promise  by  a  grantee  to 
pay  a  judgment  against  a  grantor,  which  he,  the  grantee,  did 
not  fulfil,  and  the  grantee  bought  in  the  land  at  the  execu- 
tion sale,  no  trust  arose.(w) 

§  901.  As  to  how  far  express  trusts  and  constructive  trusts 
Coexist-  can  coe3"8t  relating  to  the  same  subject.(a:)  It 
anceof  ex-    would  seem  that  an  express  trust  declared  even  by 

press  and  .   .  .  ...  ,  .  v 

construe-  parol  by  an  assignor  will  prevent  a  resulting  trust 
tive  trusts.  arigjng  to  h\m^  on  the  ground  that  the  Statute  of 
Frauds  saves  resulting  trusts  only  as  before  the  Statute,  and 
at  common  law  a  parol  declaration  of  trust  for  the  benefit  of 
a  third  person  would  have  prevented  a  trust  resulting  to  the 
person  declaring  the  express  truat.(y)     So  a  claim  under  a 

(r)  Boyd  v.  McLean,  1  Johns.  Ch.  Farnham  v.   Clements,   51    Me.  426 

582 ;  Williams  v.  Brown,  14  III.  200  ;  Dudley  v.  Bachelder,  53  Me.  403 ;  Mo- 

Coates  v.  Woodworth,  13  111.  654.  Guire  v.  Ramsey,  4  Eng.  (Ark.)  525 

(*)  Pritchard  v.  Brown,  4  N.  H.  398 ;  Page  v.  Page,  8  N.  H.  195. 

Troll  v.  Carter,  15  W.  Va.  569.  (w)  See  Smith  v.  Smith,  27  Pa.  St. 

(0  La  Framboise  v.  Grow,  2  Ohio.  180 ;   Cecil  Bank  v.  Snively,  23  Md 

Leg.  News,  357.  261;  see,  also,  Kellum  v.  Smith,  33  Pa 

(u)  Kellum  ».  Smith,  33  Pa.  St.  164 ;  St.  164. 

First  Nat.  Bk.  v.  Cowperthwaite,  38  (x)  Bellasis  v.  Compton,2Vern.295 

Leg.  Int.  404.  see,  also,  Whiting  v.  Gould,  2  Wis 

(t>)  Smith  v.  Smith,  27  Pa.  St.  180;  552,  citing  the  cases. 

Gerry  v.  Stimson,  60  Me.  186,  citing  (y)  Bellasis  v.  Compton,  2  Vera.  294, 
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CHAP.  XXXVIII.]      RBSULTING  TRUSTS— PAYMENT. 


[§  902. 


parol  gift,  and  also  under  a  resulting  trust  from  the  payment 
of  the  purchase-money,  are  inconsistent.^)  Besides  the  exist- 
ence of  an  express  trust  necessarily  excludes  the  idea  of  an 
implied  trust  in  relation  to  the  same  thing ;  a  resulting  trust 
is  the  mere  creature  of  equity,  and  cannot  arise  where  the 
parties  have  declared  an  express  trust.(a)  Therefore,  where 
there  is  an  express  trust,  there  can  be  no  resulting  one;  and 
the  courts  say  that  the  very  words  which  make  the  deed  oper- 
ative create  also  a  trust  by  contract,  which,  if  manifested  and 
proved  by  some  writing  signed  by  the  grantee,  as  required  by 
the  Statute  of  Frauds,  is  valid,  and  that  this  negatives  any 
pretence  of  a  constructive  trust.(ft) 

§  902.  Constructive  trusts  arise  from  the  presumed  inten- 
tion of  the  parties ;  if  there  is  also  an  express  parol  In  con- 
agreement,  it  does  not  prevent  the  resulting  trust  structure 
from  being  raised.(c)   An  express  trust  is  created  by  intention  of 
contract;^)  but  it  is  permitted  to  make  proof  of  fgp^rt,e8 
facts  from  which  an  express  contract  is  enforced,  8umod« 
and  it  is  held  that  the  Statute  of  Frauds,  does  not  apply.(?) 


(*)  Cos  v.  Cox,  26  Pa.  St.  381. 

(a)  Meroer  v.  Stark,  1  Sm.  &  H.  Ch. 
488 ;  Leggett  v.  Dubois,  5  Paige,  114. 

(6)  Kingsbury  v.  Burnside,  58  111. 
328. 

(c)  Millard  v.  Hathaway,  27  Cal. 
139 ;  Barrows  r.  Boh  an,  41  Conn.  278 ; 
McDonald  r.  Stow,  16  Chic.  Leg.  News, 
161. 

(<0  Parker  ».  Bodley,  4  Bibb.  103. 

(e)  Elliott  v.  Armstrong,  2  Blaokf. 
198;  see  Express  Trusts,  Vol.  II.,  §  831. 

In  Jackson  d.  Seelye  v.  Morse,  16 
Johns.  199,  it  was  said  that  it  was 
essential  to  a  resulting  trust  that  it 
should  arise  from  conveyance  or  deed ; 
that,  therefore,  where  one  who  had 
purchased  and  paid  for  land,  but  who 
took  no  deed,  directed  the  owner  to 
convey  to  a  third  person  to  whom  the 
original  grantee  was  indebted,  it  was 
held  that  no  trust  resulted  to  the  latter, 
and  that  he  had,  prior  to  the  convey- 


ance, no  interest  which  could  be  levied 
on  ;  no  trust  resulted,  because  the  debt 
being  extinguished  it  was  the  same  as 
if  the  creditor  who  took  the  land  had 
paid  the  purchase-money. 

In  Green  v.  Drummond,  31  Md.  79, 
an  agreement  between  Green,  the  plain- 
tiff, and  Drummond,  the  defendant,  was 
to  buy  jointly,  the  title  to  be  taken  in 
defendant's  name.  Drummond  made 
the  bargain,  and  the  vendors  did  not 
know  Green  in  the  matter.  It  was 
held  to  be  an  express  trust,  and  in- 
valid by  parol.  But  there  being  fur- 
ther evidence  that  Green  furnished 
part  of  the  purohase-money,  a  result- 
ing trust  provable  by  parol  would  have 
arisen  if  the  title  had  passed  to  Drum- 
mond, but  the  contract  between  him 
and  the  vendors  being  only  executory 
the  resulting  trust  oould  not  be  proved. 

In  Packard  v.  Putnam,  57  N.  H.  50, 
where  the  property  had  been  conveyed 
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§  904.]  LAW  OF  THB  STATUTE  OF  FRAUD8.      [CHAP.  XXXVIII. 

§  903.  This  kind  of  trusts  is  cognizable  only  in  equity  on 
the  general  ground  of  fraud  or  mistake.(/)  They 
lngsuch  "  arise  where  property  is  acquired  by  one  which  in 
intention.  0qUjty  belongs  to  another;  and  where  it  is  by 
way  of  a  gift  there  is  no  resulting  trust.(^)  It  may  also  be 
said  that  they  arise  from  acts  of  the  parties  whether  there  is 
an  agreement  or  not,  and  at  the  instant  the  legal  title  vests 
and  the  facts  from  which  the  trust  results  must  be  a  part  of 
the  original  transaction,  and  no  oral  agreement  afterwards 
will  raise  them.(A) 

§  904.  They  cannot  be  decreed  until  the  alleged  trustee  has 
taken  the  legal  title,  or  if  the  contract  has  remained 
trustee**  but  executory .(t)  In  one  case  the  alleged  trustee 
taken  title.  never  to°k  title,  and  merely  directed  the  owner  of 
the  land  to  convey  to  the  equitable  claimant,  and  it 
was  held  that  the  latter  had  no  interest  in  the  land  subject  to 
lovy.^*)  A  constructive  trust  may,  however,  arise  to  a  wife 
in  land,  the  title  to  which  is  taken  in  the  name  both  of  herself 


by  Sylvanus  W.  Packard  to  Amos  Put- 
nam, and  the  conveyance  had  been 
paid  for  by  the  money  of  the  plaintiff, 
it  was  said  that  there  was  all  the  ele- 
ments of  a  resulting  trust ;  and  that 
as  soon  as  the  deed  was  executed  and 
delivered  the  property  became  as  effec- 
tually the  plaintiff's  property  as  though 
Amos  Putnam  had  immediately  con- 
veyed it  to  her ;  and  that  that  was  the 
effect  of  the  transaction,  and  it  was  not 
less  a  resulting  trust  because  Putnam 
undertook  to  do  just  what  he  would 
have  been  bound  to  do  without  such 
undertaking,  evidenced  by  certain  let- 
ters. 

But  in  Chambliss  v.  Smith,  30  Ala. 
369,  it  was  held  that  a  promise  to  let 
the  promisee  have  certain  lands,  if  he 
could  pay  for  them,  for  the  price  of 
which  promissor  had  given  hiB  note,  is 
an  express  trust  within  the  Statute  of 
Frauds. 

As  to  agreeing  to  buy  for  another 
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being  an  express  trust,  see  Cecil  Bank 
v.  Snively,  23  Mo.  261,  citing  the 
cases. 

(/)  Leggett  v.  Dubois,  5  Paige,  117. 

(g)  Bragg  r.  Geddes,  93  111.  39; 
Lloyd  v.  Spillet,  2  Atk.  150. 

(A)  Midmer  v.  Midmer,  26  N.  J.  Bq. 
299  ;  Kellum  v.  Smith,  33  Pa.  St.  164; 
CrosB's  Appeal,  97  Pa.  St.  471 ;  Freder- 
ick v.  Haas,  5  Nev.  389 ;  Boskowitz  v. 
Davis,  12  Nev.  446  ;  Wells  v.  Stratum, 
1  Tenn.  Ch.  328 ;  Gee  v.  Gee,  2  Sneed 
(Tenn.)i  395 ;  McCarroll  v.  Alexander, 
48  Miss.  128 ;  Knox  v.  McFarran,  4  Col. 
586;  Miller  v.  Stokeley,  5  Ohio  St. 
196. 

(t)  Green  v.  Drummond,  31  Md.  81, 
Cecil  Bank  v.  Snively,  supra,  being 
distinguished  ;  Cross  andGault's  App., 
97  Pa.  St.  471 ;  Hunt  v.  Friedman,  11 
Pac.  Co.  L.  J.  545. 

(j)  Jackson  </.  Seelye  v.  Morse,  16 
Johns.  199. 
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and  of  her  husband. (/t)  And  where  the  title  to  a  lease  is  taken 
in  the  name  of  two,  a  constructive  trust  may  be  decreed  in 
favor  of  one  of  them  ;(f)  or  where  a  bill  to  decree  a  construc- 
tive trust  has  failed,  because  the  trustee  did  not  have  the  legal 
title,  compensation  was  decreed, 

§  905.  In  order  that  the  rule  may  be  applied  and  a  construc- 
tive trust  decreed,  there  must  be  a  cestui  que  trust 
whose  claim  goes  to  the  whole  title,  and  not  one  mUet  be  a 
who  is  a  lien  holder  or  mere  obligee  ;(wi)  or  an  in-   £!?«?. ?M* 
terest  in  the  property  must  have  belonged  to  the 
alleged  cestui  que  trust(n)    So  it  is  said  that,  from  the  English 
cases,  it  seems  that  the  parol  evidence  must  not  be  inconsistent 
with  the  deed.(o)    The  subject  of  constructive  trusts,  and  the 
facts  from  which  they  arise,  will  now  be  considered. 

Constructive  trusts  may  arise  from  facts  showing — 

A.  Payment; 

B.  Fraud,  accident,  or  mistake  ; 

C.  Limitation  in  violation  of  law ; 

D.  Want  or  failure  of  consideration. 

§  906.  A.  Payment  is  the  normal  case  of  a  constructive  trust, 
and  arises  when  the  price  is  paid  by  one  and  the  legal  title 
is  taken  by  another.(p)    Where  the  equitable  claimant  has 


(£)  Noble  v.  Morris,  24  Ind.  478. 
The  trust  may  result  from  the  relation 
of  parties  as  in  cases  of  agency ;  Church 
v.  Sterling,  16  Conn.  400. 

(/)  Skett  v.  Whitmore,  Freeman's 
Cas.  in  Ch.  280. 

(m)  White  v.  Carpenter,  2  Paige  Ch. 
238;  see,  also,  Sieman  v.  Austin,  33 
Barb.  9. 

(n)  Rogers  v.  Simmons,  55  III.  76. 

(o)  Northampton  Bk.  v.  Whiting,  12 
Mass.  104.  In  Rnsley  v.  Balentine,  4 
Humph.  232,  A.  seized,  under  a  claim 
of  right,  property  which  belonged  to  B., 
it  was  doubted  whether  a  trust  would 
arise  in  favor  of  the  true  owner,  or 
whether  the  Statute  of  Frauds  did  not 
apply.  In  Dow  v.  Jewell,  21  N.  II.  470, 
it  was  said  that  a  resulting  trust  must 


go  to  the  entire  ownership,  and  not  be 
a  mere  interest  arising  under  an  ex- 
press contract. 

(p)  Mosely  r.  Lane,  27  Ala.  70; 
Caple  v.  MoCollum,  27  Ala.  465  ;  Cain 
v.  Leslie,  15  Ark.  315 ;  Eellums  v 
Richardson,  21  Ark.  139 ;  Millard  v. 
Hathaway,  27  Cal.  119 ;  Bayles  v.  Bax- 
ter, 22  Cal.  575  ;  Lipscomb  v.  Nichols, 
6  Col.  290;  Newell  v.  Morgan,  2  Harr. 
(Del.)  225 ;  Miller  v.  Cotton,  5  Ga.  346; 
Johnson  t>.  McComb,  49  Ga.  120 ;  Mo- 
Intire  v.  Skinner,  4  Iowa,  89  ;  Bryant 
v,  Hendricks,  5  Iowa,  256 ;  Nelson  v. 
Worrall,  20  Iowa,  470;  McCoy  v. 
Hughes,  1  G.  Green  (Iowa),  370; 
Brooks  u.  Ellis,  3  G.  Green  (Iowa), 
527 ;  Olive  v.  Dougherty,  3  Iowa,  371 ; 
Tinsley  v.  Tinsley,  52  Iowa,  14 ;  San- 
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LAW  OP  THB  STATUTE  OF  FRAUDS.      [CHAP.  XXXVIII. 


Construc- 
tive trust 
will  arise 
from  pay- 
ment. 


paid  the  price,  unle  8  it  clearly  appears  that  it  was 
a  term  of  the  contract  that  the  alleged  trustee  was 
to  take  title,  it  must  be  assumed  that  this  was  done 
by  fraud  or  mistake. 


derland  ».  Sunderland,  19  Iowa,  328 ; 
Alexander  v.  Tarns,  13  111.  221 ;  Perry 
r.  McHenry,  13  111.  227;  Reeve  v. 
Strawn,  14  111.  94;  Williams  v.  Brown, 
14  111.  200 ;  Holmes  v.  Holmes,  44  III. 
168;  Sheldon  v.  Hardin*,  44  111.  68; 
Magnusson  v.  Johnson,  73  111.  158; 
Remington  v.  Campbell,  60  111.  516; 
Witts  v.  Horner,  15  Chic.  Leg.  News, 
263;  La  Framboise  v.  Grow,  2  Chic. 
Leg.  News,  357;  Coates  i>.  Wood- 
worth,  13  111.  656 ;  Latham  v.  Hen- 
derson, 47  111.  187 ;  Carpenter  t>. 
Davis,  72  111.  17;  Mathis  v.  Stuffle- 
beam,  94  111.  481 ;  Bruoe  v.  Roney,  18 
III.  67  ;  Mahoney  v.  Mahoney,  65  III. 
407;  Gilbert  v.  Carter,  10  Ind.  16; 
McDonald  v.  McDonald,  24  Ind.  68 ;  El- 
liott v.  Armstrong,  2  Blackf.  198 ;  Mus- 
sel man  v.  Kent,  33  Ind.  456  ;  Miller  v» 
Blackburn,  14  Ind.  64 ;  Green  v.  Ball, 
4  Bush,  586 ;  Perry  v.  Head,  1  A.  E. 
Marsh.  47  ;  Hooker  v.  Gentry,  3  Mete. 
(Ky.)  474 ;  Pugh  v.  Bell,  1  J.  J.  Marsh. 
(Ey.),  401 ;  Letcher  v.  Letcher,  4  J.  J. 
Marsh.  592 ;  Langhorne  v.  Payne,  14 
B.  Mon.  (Ky.)  635  ;  Grant  ».  Grant,  1 
Kent  L.  Rep.  and  J.  892 ;  Hall  v.  Sprigg, 
7  Mart.  (La.)  244;  Dwinel  v.  Veazie, 
36  Me.  509 ;  Baker  v.  Vining,  30  Me. 
125 ;  Eelley  v.  Hill,  50  Me.  470 ;  Ste- 
vens v.  Stevens,  70  Me.  92 ;  Whitmore 
v.  Learned,  70  Me.  276;  Glenn  v.  Ran- 
dall, 2  Md.  Ch.  229  ;  Ho  11  id  a  v.  Shoop, 
4  Md.  465  ;  Green  r.  Drummond,  31  Md. 
79 ;  Plumner  v.  Jarman,  44  Md.  637  ; 
Dorsey  v.  Clarke,  4  Harr.  k  Johns.  555 ; 
McGowan  r.  McGowan,  14  Gray,  121 ; 
Kendall  v.  Mann,  11  Allen,  17 ;  North- 
ampton Bk.  w.  Whiting,  12  Mass.  104 ; 
Blodgett  v.  Hildreth,  103  Mass.  486 ; 
10 


Ripley  v.  Bates,  110  Mass.  161 ;  Liver- 
more  v.  Aldrioh,  5  Cashing,  435  ;  Ber- 
nard v.  Bougard,  Harr.  Ch.  (Mich.) 
143;  Hooker  v.  Axford,  33  Mich.  453; 
Brown  v.  Weast,  7  How.  (Miss.)  181 ; 
Gibson  v.  Foote,  40  Miss.  788  ;  Capers  v. 
MoCaa,  41  Miss.  488  ;  MoCarroll  v.  Alex- 
ander, 48  Miss.  128 ;  Cloud  v.  Ivie,  28 
Mo.  580;  Baumgartner  v.  Guessfeld, 
38  Mo.  36 ;  Frederick  v.  Haas,  5  Nev. 
389  ;  White  ». Sheldon,  4  Nev.  280  ;Dow 
v.  Jewell,  18  N.  H.  352 ;  Pembroke  v.  Al- 
lenstown,  21  N.  H.  110  ;  Tebbetts  v.  Til- 
ton,  31  N.  H.  283 ;  Moore  v.  Moore,  38 
N.  H.  387  ;  Kidder  v.  Kidder,  53  N.  H. 
561  ;  Packard  v.  Putnam,  57  N.  H.  50 ; 
Wheeler  v.  Kirtland,  8  C.  E.  Gr.  22 ; 
Baldwin  *.  Campfield,  4  Halst.  Ch.  904  ; 
Stratton  v.  Dialogue,  16  N.  J.  Eq.  70 ; 
Steere  v.  Steere,  5  Johns.  Ch.  11 ;  White 
v.  Carpenter,  2  Paige  Ch.  238  ;  Ross  v. 
Hegeman,  2  Edw.  Ch.  373  ;  Getman 
v.  Getman,  1  Barb.  Ch.  499 ;  Stover  i\ 
Flack,  41  Barb.  163 ;  Malin  v.  Malin,  1 
Wend .  652 ;  Kellogg  v.  Wood,  4  Paige  Ch. 
580;  Lathrop  v.  Hoyt,  7  Barb.  62 ;  Buffa- 
lo, etc.,  R.  R.  v.  Lampson,  47  Barb.  534 ; 
Jackson  d.  Whitlocke  v.  Mills,  13  John. 
463 ;  Astor  v.  L'Amoreux,  4  Saudf. 
528 ;  Siemon  v.  Schurok,  29  N.  Y.  611 ; 
Brown  v.  Jones,  46  Barb.  400 ;  Foote  v. 
Bryant,  47  N.  Y.  544;  Traphagen  v. 
Burt,  67  N.  Y.  Ct.  of  App.  31 ;  Turner 
v.  Klford,  5  Jones  Eq.  (N.  C.)  106; 
Hargrave  v.  King,  5  Ired.  430 ;  Kis- 
ler  v.  Kisler,  2  Watte,  324 ;  Peebles  v. 
Reading,  8  8.  &  R.  491 ;  StrimpEer  v. 
Roberts,  18  Pa.  St.  295 ;  Gregory  v. 
Setter,  1  Dallas,  193 ;  Wallace  v.  Duf- 
fleld,  2  S.  &  R.  521 ;  Lessee  of  German 
t>.  Gubbald,  3  Binn.  302 ;  Lee  v.  Lee,  9 
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[§  907. 


§  907.  Bat  in  this  class  is  commonly  included  a  number  of 
cases  which,  owing  to  the  fact  that  the  legal  title  was  taken 


Pa.  St.  178 ;  Lynch  v.  Cox,  23  Pa.  St. 
265 ;  Barnet  v.  Dougherty,  32  Pa.  St. 
371 ;  Meason  t>.  Kaine,  63  Pa.  St.  339  ; 
Bank  r.  Cowperthwaite,  38  Leg.  Int.  404; 
Bickers  App.,  86  Pa.  204  ;  6  W.  N.  C. 
225 ;  Long  v.  Perdae,  83  Pa.  St.  214 ; 
Kistler's  App.,  73  Pa.  St.  397;  Wil- 
liams v.  Hollingsworth,  1  Strobh.  Bq. 
(S.  C.)  103 ;  Smitheal  ».Gray,l  Humph. 
491;  Thomas  v.  Walker,  6  Humph.  93 ; 
Oass  v.  Gass,  1  Heisk.  613 ;  Sanford  v. 
Weeden,  2  Heisk.  (Tenn.)  74;  Wilburn 
r.  Spofford,  4  Sneed,  705;  Robertson 
v.  Maclin,  3  Hayw.  (Tenn.)  70;  Neiil 
r.  Keese,  5  Texas,  23 ;  Long  v,  Steiger, 
8  Texas,  460;  Barron  v.  Barron,  24 
Vermont,  390 ;  Laws  v.  Law,  76  Va. 
527 ;  Troll  v.  Carter,  15  W.  Va.  569 ; 
Rogan  r.  Walker,  1  Wis.  591 ;  Whiting 
v.  Gould,  2  Wis.  552 ;  Hughes  v.  Moore, 
7  Cranch,  177;  Kane  v.  O'Connors,  8 
Va.  L.  J.  77  ;  Bk.  of  U.  S.  v.  Carrington, 
7  Leigh.  576 ;  Borat  r.  Nalle,  28  Gratt. 
424 ;  O'Connor  v.  Smith,  18  Cent.  L.  J. 
40;  Arthurs  v.  King,  8  Pitts.  L.  J.  (N. 
S.)  114 ;  Van  Syckel  v.  Kline,  4  N.  J.  L. 
Jour.  345  ;  Braddock  v.  Derisley,  1 
Post,  k  Fin.  60 ;  Young  v.  Peachy,  2 
Atk.  256 ;  Ambrose  v.  Ambrose,  1  P. 
Wms.  321 ;  Balgney  v.  Hamilton,  cited 
in  Ambler,  414 ;  Ben  bow  r.  Townsend, 
1  My.  &  K.  506 ;  Wormouth  p.  Johnson, 
12  Reporter,  684  ;  Gascoigne  v.  Thwing, 
1  Vera.  366 ;  Ross  v.  Scott,  22  Grant, 
35  ;  21  Grant,  396 ;  Crop  *>.  Norton,  2 
Atk.  75 ;  Bartlett  v.  Pickersgill,  cited 
in  4  Burr.  2255  ;  Kronheim  v.  Johnson, 
L.  R.  7  Ch.  D.  60 ;  37  L.  T.  (N.  S.)  751 ; 
26  W.  R.  142. 

As  to  government  lands  :  Board  of 
Supervisors  v.  Herrington,  50  111.  232 ; 
Brake  v.  Ballon,  19  Kan.  397 ;  Byers  v. 
Wackman,  16  Ohio  St.  440 ;  Wallace  v. 
Carpenter,  85  111.  590;  Wood  ».  Robin- 


son, 22  N.  T.  564 ;  Hollis  r.  Hollis,  1 
Md.  Ch.  479  ;  Carson  v.  Potter,  18  Pa. 
St.  450;  Cnyler  v.  Bradt,  Cainea's  Cas. 
334 ;  Clark  v.  Clark,  43  Vt.  685. 

In  Chirton's  Case,  cited  in  Kirk  v. 
Webb,  Preo.  Ch.  88,  it  is  said  that  pay- 
ment with  money  of  the  king  cannot 
raise  resulting  trust. 

In  Bank  of  U.  S.  v.  Carrington,  7 
Leigh,  576,  citing  Chief  Baron  Eyre 
in  Dyer  v.  Dyer,  2  Cox  C.  C.  91,  it  is 
said  that  the  clear  result  of  all  the 
cases,  without  a  single  exception,  is, 
that  the  trust  of  a  legal  estate  whe- 
ther freehold,  copyhold,  or  leasehold  ; 
whether  taken  in  the  name  of  the 
purchaser  and  others  jointly,  or  in  the 
name  of  others  without  that  of  the 
purchaser ;  whether  in  one  name  or 
several ;  whether  jointly  or  succes- 
sively, results  to  the  man  who  ad- 
vances the  purchase-money.  This  is 
a  general  proposition  supported  by  all 
the  cases,  and  there  is  nothing  to 
contradict  it;  and  it  goes  on  a  strict 
analogy  to  the  rule  of  common  law, 
that  where  a  feoffment  is  made  without 
consideration,  the  use  results  to  the 
feoffor. 

In  Elliott  v.  Armstrong,  2  Blaokf. 
198,  it  was  held  that  a  trust  in  real 
estate  conveyed  to  B  ,  resulting  in 
favor  of  A.,  in  consequence  of  his, 
A.'s,  payment  of  the  purchase-money, 
is  a  kind  of  arbitrary  implication, 
raised  to  stand  until  some  reasonable 
proof  be  brought  to  the  oontrary,  and 
if  the  money  was  paid  for  the  express 
purpose  of  vesting  in  B.,  both  the 
benefloial  and  the  legal  interest,  no 
trust  can  result  in  favor  of  A.  B. 
made  a  verbal  contract  for  the  pur- 
chase of  the  land,  and,  during  B.'s 
absence,  A.,  partly  with  his  own 
11 
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LAW   OF  TUB  STATUTE  OF  FRAUDS.      [CHAP.  XXXVIII. 


in  fulfilment  of  a  contract  by  the  alleged  trustee,  the  trust 
was  really  an  express  one^p1)  In  treating  of  the  sub* 
utentcon-    ject,  however,  the  classification  has  not  been  kept, 
tract.  because  it  would  seem  there  is  no  material  distinc- 

tion in  effect,  and  because  the  statement  of  the  facts  in  the 
reports  does  not  always  show  whether  there  was  an  existing 
express  agreement. 

The  claim  arising  from  the  payment  of  the  purchase-money 
is  very  strong,  and  the  trust  resulting  from  the  fact  of  pay- 
ment will  be  supported  as  against  other  equities.  There 
must,  however,  have  been  actual  payment  of  money  of  the 
alleged  cestui  que  trust  ;(q)  and  the  parol  evidence  must  not 
be  inconsistent  with  the  deed.(r) 

§  908.  A  good  illustration  of  the  strength  of  the  claim  by 

payment  of  the  purchase-money,  even  as  against 

arising111*    other  equities,  is  in  Earl  of  Plymouth  v.  Hickman, 

fr°ntpaj"     ^  Vera.  167,  where  Lord  W.,  owning  Breedon,  and 

wishing  to  obtain  Bromegrove,  the  Earl  of  Plymouth 

bought  and  paid  for  Bromegrove  with  his  son's  money,  taking 


money,  but  principally  with  B.'s  pro- 
perty, completed  the  contract  for  B., 
and  took  the  deed  in  the  name  of  and 
for  the  benefit  of  B.f  it  was  held  that 
B.'s  subsequent  ratification  of  A.'s  acts 
made  him  liable  to  A.  for  the  amount 
paid  for  him  by  A.,  and  also  rendered 
the  land,  as  B.'s  property,  liable  from 
the  taking  of  the  deed  to  a  judgment 
against  him  in  favor  of  A. 

Resulting  trusts  in  Kentucky  are 
forbidden  by  the  statute,  except  where 
the  grantee  shall  have  taken  a  deed  in 
his  own  name  without  the  consent  of 
the  person  paying  the  consideration,  or 
where  in  violation  of  some  trust  he  shall 
have  purchased  the  lands  deeded  with 
the  effects  of  another  person.  And, 
where  a  party  has  forborne  to  enter 
land  under  a  warrant  in  consideration 
of  the  agreement  of  another,  to  have  the 
land  patented  to  himself  for  the  benefit 
of  the  party  forbearing  to  enter  the 
land  or  a  third  party,  the  agreement 
12 


cannot  be  enforced  unless  in  writing ; 
Burns  v.  Bastham,  1  Kent.  L.  J.  & 
Rep.  b99. 

Where  the  vendee  of  land  assumes 
the  payments  of  indebtedness  due  from 
the  vendor  to  a  stranger,  and  deducts 
the  amount  thereof  from  the  purchase 
price,  he  does  not  thereby  become  a 
trustee  for  such  stranger  for  the 
amounts  of  such  indebtedness ;  Ne- 
braska City  Nat.  Bank  r.  Nebraska 
Coke  Co.,  14  Fed.  Rep.  763. 

In  Williams  v.  San  Saba  Co.,  59  Tex. 
442,  it  is  held  that  in  the  absence  of  a 
writing  no  trust  is  raised,  where 
land  was  purchased  on  credit  with  the 
intention  that  both  the  legal  or  equita- 
ble title  shall  vest  in  vendee,  and 
afterwards  a  third  person  paid  the 
purchase-money. 

(pl)  See  Express  Trusts,  §  826. 

(?)  O'Harai'.Dil  worth,  72  Pa.  St.  403. 

(r)  Northampton  Bank  v.  Whiting, 
12  Mass.  104. 
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CHAP,  XXXVIII.]      BESULTING  TRUSTS — PAYMENT.  [§  910. 

title  in  his  own  name,  Lord  W.  being  with  others  bound  by 
articles  to  pay  the  purchase-money.  Hickman  lent  the  Earl 
of  Plymouth  money  to  repay  his  son,  and  took  Breedon  as 
security,  the  Earl  of  Plymouth  giving  a  receipt  for  the 
money ;  the  latter  died,  having  devised  Bromegrove  for  the 
payment  of  his  debts ;  and  it  was  held  in  an  action  by  the  Earl 
of  Plymouth's  son  against  Hickman,  that  a  trust  in  favor  of 
the  plaintiff  would  be  decreed  both  as  against  Hickman  and 
against  the  Earl  of  Plymouth's  creditors.  But,  in  a  case  in 
Alabama,  White,  the  complainant,  had  bought  land  from 
H.,  receiving  title  bonds  on  credit,  H.  having  a  vendor's 
lien  on  the  land  which  was  being  foreclosed.  Whereupon 
Smith,  the  defendant,  with  the  consent  of  White,  his  father- 
in-law,  paid  H.  the  purchase  price,  and  received  from  him 
a  deed  for  the  land.  The  plaintiff  set  up  an  agreement 
in  parol  with  Smith,  that  the  complainant  Bhould  remain  on 
the  land  for  life,  and  alleged  that  the  defendant  had  ejected 
him ;  and  prayed  in  the  bill  that  this  contract  Bhould  be 
rescinded,  and  the  land  sold,  and  that  from  the  proceeds  of 
the  sale  the  defendant  be  repaid  the  amount  he  had'  paid  H. 
It  was  held  that  the  contract  was  not  within  the  Statute  of 
Frauds,  and  that  the  defendant,  having  under  the  circum- 
stances only  taken  the  place  which  H.  held  towards  the  com- 
plainant, would  only  have  the  right  to  a  sale  of  the  land,  as 
the  bill  prayed,  in  order  that  the  money  he  had  paid  might 
be  returned  to  him  ;(s)  and  the  trust  can  be  set  up  even  after 
the  death  of  the  nominal  purchaser.^1) 

§  909.  For  instance,  where  the  holder  of  the  legal  title  ad- 
mitted that  he  bought  with  money  of  the  deceased 
equitable  claimant,  the  title  vested  in  the  latter's  may  be  set 
heirs,  and  the  widow,  under  the  custom  of  London,  up* 
had  no  claim  upon  the  funds  with  which  the  purchase  was 
made.(/) 

§  910.  And  it  is  settled  that  the  purchaser  with  notice  of 
the  fact  of  payment  takes  subject  to  such  a  constructive 

(«)  White  v.  Carpenter,  51  Ala.  408.        (*)  Ambrose  v.  Ambrose,  1  P.  Wms. 
(#»)   Williams   v.   Hollingsworth,   1    322. 
Strobh.  Bq.  111. 
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§  911.]  LAW  OF  THB  STATUTE  OP  FRAUDS.      [CHAP.  XXXVIII. 

truet(u)  Iii  Alabama  the  Code,  §  2200,  provides  that  a  latent 
Purchaser  equity,  such  as  the  right  to  charge  lands  with  re- 
with  notice  suiting  trusts  in  favor  of  the  payer,  cannot  prevail 
against  the  title  of  a  creditor  or  purchaser  for  a  valuable  con- 
sideration without  notice.  Or  where  one  of  a  number  of 
mortgagees,  being  also  a  party  to  the  trust,  had  indisputable 
and  conclusive  notice  of  all  the  facts  from  which  the  trust 
resulted,  and  though  not  necessary,  the  other  mortgagees  had 
bad  presumptive  notice,  it  was  thought  to  be  clear  that  they 
all  took  the  mortgage  subject  to  a  prior  and  still  subsisting 
equity  of  payment,  there  being,  however,  evidence  of  posses- 
sion in  the  alleged  cestui  que  trust(v)  The  cases  show  that  the 
trust  is  raised  in  favor  of  the  heirs  of  the  person  paying.(w) 
Ou  the  other  hand,  the  creation  of  a  lien  for  the  purchase- 
money,  in  favor  of  any  one  but  the  vendor,  cannot  be  by  parol 
under  the  Statute  of  Frauds;  as  between  vendor  and  pur- 
chaser  it  is  an  implied  trust. (a:)  But  the  trust  will  not  be 
raised  if  it  is  to  defraud  creditors.(y)  It  may  be  added  that 
a  purchaser  of  property  in  his  own  name  for  the  benefit  of 
another,  has  such  an  interest  as  can  be  insured  :(z)  and  some 
of  the  cases  hold  that  when  a  resulting  trust  is  raised  because 
of  payment,  there  is  never  an  agreement.(a) 

§  911.  And  payment  must  be  made  by  him  who  sets  up  the 
trust.(6)    It  is  a  general  rule  that  an  implied  trust  will  not  be 

(if)    Bethel  v.  Sharp,  25  III.  177 ;  he  should  have  half  the  land.    The 

Williams  v.  Brown,  14  III.  202;  Pugh  heirs  of  A.  refused  to  convey  to  the 

v.  Bell,  1  J.  J.  Marsh.  (Kent.)  401 ;  heirs  of  B.,  but  conveyed  to  C.  upon 

Taylor  t>.  Mosely,  57  Miss.  544.  being  paid  a  farther  consideration  ;  it 

(»)  Faris  r.  Dunn,  7  Bush,  281.  was  held  that  a  resulting  trust  in  C. 

(to)   Latham  v.  Henderson,  47   III.  for  the  heirs  of  B.  arose. 

187;  Achleru.  Walker,  2  Harr.  &  Gill.  (y)    Newells    v.    Morgan,    2   Harr. 

323;   Except  in  Delane  v.  Delane,  7  (Del.),  225. 

Bro.  P.  C.  279.  (*)  Bicknell  v.  Lancaster  Ins.  Co., 

(x)  Skaggs  p.  Nelson,  25  Miss.  94.  58  N.  Y.  677. 

In  Shields  v.  Trammell,  19  Ark.  51,  A.  (a)  Sheldon  v.  Harding,  44  111.  68; 

sold  to  B.,  giving  him  a  title-bond,  the  Stephenson  r.  Thompson,  13  111.  186 ; 

purchase- money  having  been  paid ;  A.  Wells  v.  Stratton,  1  Tenn.  Ch.  328. 

and    B.  died   before   the  conveyance  (6)  Jackson  v.  Bateman,  2  Wend, 

made;  the  heirs  of  B.  entered  into  a  370;  Burden  v.  Sheridan,  36  Iowa,  125 ; 

parol  agreement  with  C.  to  get  a  con-  Wright  v.  King,  Harr.  (Mich.)  12.    In 

veyance  from  the  heirs  of  A.,  and  that  Jarrett   v.  Manini,  2  Hawaiian,   673, 
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[§  912. 


raised  when  a  purchase  is  made  by  an  alleged  trustee  with 

his  own  money,  though  it  had  been  agreed  at  or 

before  the  time  of  the  purchase,  that  the  alleged  cestui  shall  have 

htf*ftTt   HA  ft.  d  A 

que  trust  upon  his  paying  the  purchase-money  or  his  by  daim- 
share,  should  be  allowed  the  benefit  of  his  pur-  ant# 
chase.(<?)  One  who  sets  up  a  trust  in  himself,  the  conveyance 
being  to  another,  must  show  that  the  land  was  bought  with 
his  money,  and  not  merely  that  the  purchase  was  made  for 
his  benefit  or  on  his  accoant.(d)  And  where  no  money  be- 
longing to  the  alleged  cestui  que  trust  was  paid  in  the  pur- 
chase, the  trust  was  held  not  to  arise.(i) 

§  912.   The  fact  that  the  cestui  que  trust  in  paying  the 
purchase  money  of  the  land  was  paying  an  old  debt 
which  he  owed  the  grantor,  is  immaterial,  and  where  equivalent 
the  payment  induced  the  grautor  to  convey  the  theret0- 
legal  title  to  the  trustee,  and  the  consideration  was  advanced 
by  the  cestui  que  trusty  a  resulting  trust  will  be  raised.(/) 
Payment  must  be  made  either  with  the  money  of  the  alleged 


there  was  a  conveyance  of  land  to  an 
alleged  cestui  que  trust,  tbe  deed  being 
made  to  a  nominal  grantee,  and  it  was 
shown  to  be  a  resulting  trust  from  the 
ownership  of  the  purchase-money  in 
the  donor,  and  his  gift  of  it  or  the 
land  to  the  alleged  cestui  que  trust. 

In  Worden  v.  Crist,  15  Ohio.  Leg. 
News,  252  (S.  C.  III.),  where  A.  took  a 
title  bond  from  B.  for  certain  land,  and 
B.,  to  cut  an  incumbrance  or  estate  in 
the  land,  procured  a  master's  deed  to  his 
son  under  foreclosure  proceeding  under 
a  prior  mortgage.  A.  paid  B.  tbe  pur* 
chase-money,  but,  as  B.  then  went  his 
surety  on  a  certain  note,  he,  A.,  agreed 
that  the  title  in  the  land  should  re- 
main in  B.'s  son  to  secure  B.  against 
liability  on  the  note.  It  was  held 
that  the  Statute  of  Frauds  did  not 
prevent  oral  proof  of  the  latter  agree- 
ment. 

(c)  See  Pattison  v.  Horn,  1  Grant, 
Pa.  301 ;  Walter  v.  Klock,  55  111.  362; 
Farnham  v.  Clements,   51    Me.   426; 


Perry  v.  MoHenry,  13  111.  227;  Blair 
v.  Bass,  4  Blackf.  545,  where  it  was 
said  that  it  cannot  be  shown  by  parol 
evidence,  in  order  to  establish  a  trust 
in  real  estate,  that  the  person  having 
the  legal  title  purchased  the  estate 
with  his  own  money  for  the  use  of 
another,  as  that  would  be  to  overturn 
the  Statute  of  Frauds ;  Reeve  v. 
Strawn,  14  111.  94 ;  Williams  v.  Brown, 
14  111.  200;  Holmes  v.  Holmes,  44  III. 
168;  Gibson  v.  Foote,  40  Miss.  788; 
Hollida  v.  Snoop,  4  Md.  465. 

((f)  Holland  v.  Hensley,  4  Iowa 
(Clarke),  223. 

(«)  Farnham  v.  Clements,  51  Me. 
426;  Hunt  v.  Roberts,  40  Me.  1S7 ; 
Taliaferro  v.  Taliaferro,  6  Ala.  404 ; 
Walter  v.  Klock,  55  111.  362 ;  Levy  i>. 
Brush,  45  N.  Y.  589  ;  Tborne  v.  Thorne, 
18  Ind.  462. 

(/)  Dwinel  r.  Veazie,  36  Me.  509. 

In  Harder  v.  Harder,  2  Sandf.  Ch.  17, 

where   A.   bought  a  farm   and   gave 

mortgages  for  the  purchase-money,  and 
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LAW   OF  THB  STATUTE  OF  FRAUDS.      [CHAP.  XXXVIII. 


cestui  que  trusty  and  not  with  that  of  the  alleged  trustee^) : 
or  it  must  be  made  on  behalf  of  the  alleged  cestui  que  trusL(h) 
A  resulting  trust  will  arise  where,  under  a  claim  of  right, 
a  negress  was  taken  and  sold,  and  the  proceeds  put  into 
land,  and  this  in  favor  of  the  representatives  of  the  person 
who  had  been  the  owner  of  the  slave.(i)  And  if  one  owns  a 
government  land  warrant  issued  in  the  name  of  another  not 
assigned  by  him,  and  enters  land  under  the  warrant  for  him- 
self, but  for  want  of  assignment  makes  the  entry  in  the  name 
of  the  other,  the  latter  takes  the  legal  title  as  trustee  for  the 
former.^')  But  in  a  case  where  A.,  really  owning  certain 
lands,  advises  B.  by  parol  to  buy  them  from  C,  and  B.  does  so, 
paying  0.  for  them,  it  was  held  that  equity  would  not  declare 
A.  to  hold  them  in  trust  for  B.,  the  Statute  of  Frauds  being 
a  bar.(A) 

§  913.  It  is  most  essential  that  the  fact  of  payment  clearly 
appears  ;(t)  and  a  payment  uncertain  in  character  and  amount 
will  not  be  sufficient.(m)    And  where  there  is  no  payment,  no 


the  farm  was  paid  for  by  the  labor  of 
bis  boos  who  were  sui  juris,  it  was  held 
that  there  was  a  resulting  trust  in 
them. 

(g)  Lynch  v.  Cox,  23  Pa.  St.  268 ; 
McGinity  v.  MoGinity,  63  Pa.  St.  44; 
Page  v.  Page,  8  N.  H.  195 ;  Reeve  v. 
Strawn,  14  111.  100 ;  Coates  v.  Wood- 
worth,  13  111.  656  ;  Smith  v.  Garth,  32 
Ala.  368;  Olive  v.  Dougherty,  3  G. 
Green  (Iowa),  372;  Bryant  v.  Hen- 
dricks, 5  Iowa,  259. 

(A)  Wilde  v.  Wilde,  20  Gratt.  531 ; 
Davis  v.  Walsh,  2  Harr.  &  Johns.  343, 
reversing  S.  C.  below,  where  the  chan- 
cellor, p.  343,  rested  the  case  on  the 
Statute  of  Frauds,  and  held  no  trust  to 
arise,  as  there  was  no  proof  of  the 
payment  of  cestui  que  trust's  moneys  in 
the  purchase. 

In  Lee  vl  Lee,  9  Pa.  St.  178,  a  father 
purchased  in  his  own  name,  but  with 
his    son's    money,    a    tract   of   land, 
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Whiteacre,  and  then  agreed  that  the 
amount  so  paid  should  go  into  another 
tract,  Blackacre,  the  possession  of 
which  was  delivered  to  the  son  under 
a  contract  of  sale.  The  tenant  on 
Whiteacre  was  notified  by  the  son  to 
pay  the  rent  to  the  father,  the  assess- 
ments on  the  two  properties  were  re- 
spectively changed,  and  the  son  con- 
tinued in  possession  of  Blackacre;  it 
was  held  that  the  Statute  of  Frauds 
did  not  apply. 

(i)  Ensley  v.  Balentine,  4  Humph. 
234. 

if)  Key  v.  Jennings,  e6  Mo.  356. 

(k)  Hawkins  v.  King,  2  A.  K.  Marsh. 
108. 

(/)  Olive  t>.  Dougherty,  3  G.  Green, 
372,  citing  Botsford  v.  Burr,  2  Johns. 
Ch.  402;  Sewall  v.  Baxter,  2  Md.  Ch. 
Dec.  447. 

(in)  Whiting  v.  Gould,  2  Wis.  588. 


Digitized  by 


Google 


CHAP.  XXXVIII.]      BESULTINO   TRUSTS — PAYMENT. 


[§  915. 


resulting  trust  will  be  raised.(n)  Moreover,  the  title  to  the  pro- 
perty must  have  passed  to  the  alleged  trustee,  and 
the  contract  to  that  extent  at  least  have  been  exe-  payment 
cuted.(o)    Even  declarations  by  the  alleged  trustee  dear.1" 
that  the  purchase  was  made  in  trust  are  not  sufficient 
to  raise  the  trust  without  payment  of  the  price  by  the  equitable 
claimant.^) 

§  914.  And  it  may  be  noted  that  the  New  York  Revised 
Statutes,  §§  51,  53,  require  the  purchase  to  be  made 
with  the  money  of  another  in  violation  of  some  i^yjj|[* 
trust  ;(q)  nor  is  a  resulting  trust  raised  in  favor 
of  one  'who  pays  the  purchase-money,  the  deed  having  been 
made  in  the  name  of  another,  if  the  latter  was  a  creditor  of 
the  one  who  makes  the  payment.(r) 

§  915.  Besides,  the  payment  to  raise  the  trust  must  be  to 
the  real  owner  of  the  property,  and  if  he  induces  a 
buyer  to  pay  the  price  to  a  third  party,  as  being  shlube  to 
the  real  owner,  no  truBt  arises.(s)    The  fact  is  re-  JjJJ'JJJ1 
garded  too  that  the  payment  be  made  for  the  spe- 
cial  purpose  of  purchasing.^)    And  if  a  memorandum  ac- 


(n)  Walter  v.  Hock,  65  111.  365; 
Farnham  v.  Clements,  51  Me.  427; 
Freeman  v.  Kelly,  1  Hoffman  Ch.  92. 

(o)  Green  v.  Drummond,  31  Md.  79, 
where  there  was  evidence  that  part  of 
the  purchase-money  was  furnished  by 
Green,  and  a  trust  would,  therefore, 
have  resulted,  if  the  title  had  passed 
to  Drummond,  but  it  was  not  permit- 
ted to  be  proved,  because  it  was  further 
shown  that  the  oontraot  between  Drum- 
mond and  the  vendors  was  only  execu- 
tory, citing  the  cases. 

(p)  Willard  v.  Willard,  56  Pa.  St. 
12£ ;  Hall  v.  Layton,  16  Tex.  262 ;  Mil- 
ler p.  Thatcher,  9  Tex.  482;  Pierce  v. 
McKeehan,  3  Pa.  St.  136 ;  Harrisburg 
Bank  v.  Tyler,  3W.&S.  373. 

(9)  Lounsbury  v.  Purdy,  16  Barb. 
380 ;  S.  C,  affirmed  18  N.  Y.  517. 

(r)  Jackson  d.  Seelye  v.  Morse,  16 
Johns.  199. 

VOL,  HI.— 2 


(«)  Hawkins  v.  King,  2  A.  K.  Marsh. 
108,  where  Hawkins,  really  owning  oer- 
tain  lands,  advises  King  by  parol  to 
buy  them  from  W.,  and  King  does  so, 
paying  W.  for  them ;  it  was  held  that 
equity  would  not  declare  Hawkins  to 
hold  them  in  trust  for  King,  the  Stat- 
ute of  Frauds  being  a  bar. 

(0  Freeman  v.  Kelly,  1  Hoffman  Ch. 
92;  Brooks  v.  Fowle,  14  N.  H.  259, 
where  Fowle,  the  defendant, was  the  ex- 
ecutor of  Childs,  deceased,  and  Brooks, 
the  plaintiff,  and  the  decedent,  Childs, 
had  been  sureties  for  E.,  a  guardian,  in 
whose  accounts  a  deficiency  occurred, 
which  Brooks  and  Childs  partly  made 
good.  E.  gave  them  a  note  to  cover 
the  amount,  which  they  sae£  out  and 
obtained  partial  satisfaction.  Brooks 
alone  paid  the  balance  due  on  E.'s  ac- 
count. The  plaintiff,  Brooks,  set  up  a 
resulting  trust  in  oertain  lands  which 

17 


Digitized  by 


Google 


§  916.] 


LAW   OP  THE   STATUTE   OF  FKAUDS.      [CHAP.  XXXVIII. 


knowledged  the  receipt  of  certain  money  upon  a  contract 
which  was  not  carried  out,  but  the  lands  to  which  the  con- 
tract related  were  by  a  subsequent  parol  agreement  conveyed 
to  third  parties,  it  was  held  that,  if  the  person  who  paid  the 
money  set  up  a  resulting  trust  in  the  land  under  the  original 
memorandum,  it  could  be  shown  that  none  of  the  money  cred- 
ited to  him  had  actually  been  paid  by  him,  and  he  could  not 
recover  on  the  resulting  trust.(w) 

§  916.  But  it  is  sometimes  held  that  the  service  and  labor 

of  the  cestui  que  trust  are  as  potential  to  raise  a  result- 
Payment 
in  ser-         ing  trust  as  the  payment  of  money  ;(v)  but  not,  for 

▼ices,  etc.     in8tance,  where  a  son  gave  his  father  wheat,  and 

worked  for  some  years  upon  a  farm.(w)    If  or  did  the  fact  that 

the  land  was  paid  for  by  the  work  of  slaves  belongiug  to  a 

wife,  raise  a  trust  in  her  favor  as  against  grantees  to  whom 

she  and  her  husband  had  conveyed  without  notice.(x)    Secur- 


were  charged  to  himself  and  Childs  by 
E.  as  seourity  for  the  amounts  they 
were  liable  for  on  his  account.  The 
court  said  that  the  case  was  not  prop- 
erly one  of  purchase  at  all,  and  the 
rule  of  payment,  giving  rise  to  a  re- 
sulting trust  in  Brooks's  favor,  did  not 
apply.  See,  also,  to  the  same  point, 
Blodgett  v.  Hildreth,  103  Mass.  486. 

(u)  Clark  v.  Burnham,  2  Story,  11. 

(»)  Whiting  v.  Gould,  2  Wis.  552 ; 
Rose  v.  Bates,  12  Mo.  30;  White  v. 
Sheldon,  4  Nev.  280 ;  Harder  v.  Harder, 
2  Sandf.  Ch.  17,  where  J.  N.  H. 
bought  a  farm,  and  gave  mortgages  for 
the  purchase-money,  and  the  farm  was 
paid  for  by  the  labor  of  his  sons,  who 
were  sui  juris.  And  in  Pinney  v.  Fel- 
lows, 15  Vt.  525,  a  purchase  of  land  by 
a  wife,  with  her  husband's  consent  for 
her  separate  use,  with  means  which 
she  was  the  meritorious  cause  of  ac- 
quiring, raised  a  resulting  trust  in  her 
favor. 

(w)  See  Neal  v.  Neal,  69  Ind.  422. 

(r)  Kenneday  v.  Price,  57  Miss.  771. 

In  Neal  v.  Neal,  69  Ind.  422,  the 
court  say :  The  complaint,  to  be  sure, 
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alleges  that  the  defendant  said  he 
wished  to  buy  the  land  if  the  plaintiff 
would  help  him  pay  for  it,  and  take 
a  part  of  the  land.  But  how  was  the 
plaintiff  to  help  him  pay  for  it  ?  Not 
by  furnishing  any  part  of  the  pur- 
chase-money. It  is  alleged  that  the 
plaintiff,  in  consideration  of  receiving 
one-half  of  the  land,  stayed  and  ac- 
cepted his  father's  proposition,  and 
contributed  one  hundred  and  eight 
buBhels  of  wheat,  and  worked  three 
years  for  his  father  ;  and  that  "with  the 
means  acquired  by  their  joint  labor" 
(that  is,  while  the  plaintiff  was  work- 
ing for  his  father),  "in  pursuance  of 
said  agreement,  they  jointly  purchased 
said  real  estate,  it  being  agreed  that 
the  three  years'  labor  performed  by 
plaintiff  should  entitle  him  to  one-half 
in  value  of  the  land."  It  appears 
also  that  the  plaintiff  furnished  some 
wheat  to  his  father  to  help  pay  for  the 
land,  and  worked  for  his  father ;  but 
he  does  not  appear  to  have  furnished 
any  portion  of  the  purchase-money. 
This,  it  may  be  assumed,  was  all  paid 
by  his  father.    Whatever  right  there- 
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OHAP.  XXXVIII.]      BESULTINO  TRUSTS — PAYMENT. 


[§  916. 


iDg  the  money  to  be  paid  is  equivalent  to  actual  payment.(y) 
For  instance,  where  A.  bought  land,  took  possession,  lived 
upon  it,  and  gave  his  notes  to  B.  for  the  amount  of  the  pur- 
chase-money which  B.  had  lent  A.  in  order  to  buy,  it  was 
held  that  there  was  a  resulting  trust  in  B.  in  favor  of  A., 
though  the  deed  had  been  taken  in  B.'s  name  and  his,  B.'s, 
money  it  was  which  went  to  pay  for  the  land,  B.  having 
promised  to  convey  to  A»  when  the  notes  for  the  purchase- 
money  should  be  paid.(z)  But  where  money  was  lent  by  B. 
to  A.  to  be  repaid,  and  A.  promised  to  buy  land  with  it,  and 
declared  that  he  would  take  the  title  in  B.'s  name,  it  was  held 
that  upon  A.'s  taking  title  in  his  own  name  no  implied  trust 
aroee(a).  Generally  a  note  is  sufficient  payment  ;(6)  or  the  credit 
of  the  buyer.(<?)  Bat  a  promise  to  let  the  promisee  have  cer- 
tain land,  if  he  would  buy  it,  for  the  price  of  which  promissor 
had  given  his  note,  is  an  express  trust  within  the  Statute  of 
2?rauds.(rf)     The  rule  applies,  however,  where,  for  instance, 


fore  the  plaintiff  may  have  to  any  part 
of  the  land  must  depend  upon  his  con- 
tract with  his  father,  by  which,  it  was 
alleged,  he  was  to  have  one-half  in 
value  of  the  land  for  his  three  years' 
work.  After  the  purchase  the  plaintiff 
farmed  a  portion  of  the  land,  and 
finally  went  into  possession  in  Janu- 
ary, 1863,  and  held  open  and  notorious 
and  undisputed  possession  until  suit 
was  brought ;  but  in  order  that  posses- 
sion may  take  suoh  a  case  out  of  the  - 
Statute  of  Frauds  it  must  appear  that 
it  was  taken  under  and  by  virtue  of  the 
contract,  and  with  the  knowledge  and 
consent  of  the  vendor ;  Moore  v,  Hig- 
bee,  45  Ind.  487 ;  Sands  v.  Thompson, 
43  Ind.  18;  and  Carlisle  v.  Brennan, 
67  Ind.  12. 

Cy)  Bragg  p.  Paulk,  42  Me.  510,  where 
it  was  held  that  in  a  joint  purchase 
if  one  takes  title,  and  the  other  pays 
or  secures  his  share  of  the  purchase- 
money,  or  gives  his  notes  for  it,  a  truBt 
results  to  him ;  2  Story's  Eq.  §  1206 ; 
Page  v.  Page,  8  N.  H.  187 ;  see,  also, 


Morey  v.  Herrick,  18  Pa.  St.  128,  where 
it  was  arranged  that  a  third  party 
should  give  his  note. 

(2)  Page  v.  Page,  8  N.  H.  187. 

(a)  Gibson  v.  Foote,  40  Miss.  788. 

(6)  Buck  v.  Pike,  2  Fairf.  23 ;  Rhodes 
t\  Stow,  7  Ala.  348,  distinguishing 
Johnson  v.  Hanson,  6  Ala.  35,  as  hav- 
ing no  note  for  the  purchase-money, 
and  saying  that  Meredith  v.  Naish,  4 
St.  &  Port.  62,  would  have  been  the 
same  if  it  had  not  taken  the  case  out 
of  the  Statute  of  Frauds. 

In  McGovern  v.  Knox,  21  Ohio  St. 
552,  it  was  said:  It  is  sufficient  if 
the  payment  of  the  consideration  be 
secured  for  and  in  behalf  of  the  cestui 
que  trust  by  the  promissory  note  of  a 
third  person,  Morey  v.  Herrick,  18  Pa. 
223,  being  cited ;  or  of  him  to  whom 
the  legal  title  is  conveyed  ;  Lounsbury 
v.  Purdy,  16  Barb.  376 ;  1  Lead.  Cases 
in  Equity,  276,  where  the  authorities 
are  collected. 

(c)  Burleigh  v.  White,  64  Me.  23. 

(d)  Chambliss  v.  Smith.  30  Ala.  369. 
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§  917.]  LAW  OF  THE  STATUTE  OP  FRAUDS.      [OHAP.  XXXVIII. 

Mrs.  C.  had  made  part  payment  and  entered  upon  the  land, 
but  failed  to  complete  the  payments,  and  K.  and  P.,  her 
agents,  got  a  written  contract  or  title-bond  from  A.,  made 
with  them  as  her  agents,  to  convey  the  land,  K.  and  P.  giving 
their  notes,  which  K.  paid,  and  for  which  he  was  reimbursed 
by  Mrs.  C.'s  heirs.  K.  and  P.  sold  to  third  parties,  with  notice 
to  whom,  at  the  direction  of  Z.  and  P.,  A.  conveyed,  but  a 
trust  was  decreed  in  favor  of  the  heirs  of  Mrs.  C.(e)  And  so 
where  the  plaintiff  borrowed  money  from  the  defendant  to 
pay  for  land,  and  agreed  that  the  defendant  should  take  the 
title  in  his  own  name  as  security  for  repayment  of  the  loan, 
the  plaintiff  cannot  assert,  under  the  statute  of  Minnesota,  a 
resulting  trust ;  because  if  the  defendant  paid  the  price  with 
his  own  money,  it  was  an  express  trust  within  the  statute.^1) 
But  in  a  case  in  California  there  was  an  agreement  with  an 
execution  debtor,  whose  land  was  about  to  be  sold,  and  the 
purchase  was  considered  as  equivalent  to  a  loan  of  money  with 
the  title  as  security  for  its  repayment,  and  it  was  held  that 
as  it  would  have  been  fraud  not  to  enforce  the  agreement  it 
was  not  within  the  Btatute.(/) 

§  917.  Proof  that  the  equitable  claimant's  money  was  in 

the  hands  of  the  alleged  trustee  for  investment  is 
ioiiiu^ete!*  BUffirient  to  raise  the  trusty)    And  money  shown 

to  have  been  lent  by  the  alleged  trustee  to  the  cestui 
que  trust  before  the  creation  of  the  legal  title  becomes  suffi- 
ciently the  property  of  the  equitable  claimant  to  give  rise  to 
the  trust  by  payment ;  but  it  must  be  distinctly  agreed  before 
the  purchase  that  the  sum  paid  should  be  so  considered  as  a 
loan.(A)    If  the  defendant  agree  to  lend  the  plaintiff  a  sum 

(«)  Pindall  v.  Trevor,  30  Ark.  261.  throp  v.  Hoyt,  7  Barb.  59;   Coates  v. 

(««)  Wentworth    t>.    Wentworth,    2  Woodworth,   13  IU.   654;    Dudley  v. 

Minn.  283.  Bachelder,  53  Me.  403 ;  Keller  v.  Kan- 

(/)  Sandford  v.  Jones,  35  Gal.  486.  kel,  46  Md.  565 ;   Smith  v.  Garth,  32 

See,  also,  Davis  t>.  Hopkins,  15111.522.  Ala.  368;   Olive  v.  Dougherty,  3  G. 

(?)  Johnson  v.  Quarles,  45  Mo.  423 ;  Green  (Iowa),  372;  Durant  v.  Davis,  10 

see  contra,  however,  Booker  v.  Booker,  Heisk.  528 ;  Bander  v.  Snyder,  5  Barb. 

75  Ind.  571.  63 ;  Boehl  v.  Wadgymar,  54  Tex.  589 ; 

(A)  Steere  v.  Steere,  5  Johns.  Ch.  1 ;  Jackson  v.  Stephens,  108  Mass.  94 ; 

Getman  v.  Getman,  1  Barb.  Ch.  499 ;  Chapman  v.  Abrahams,  61  Ala.  108 ; 

Kendall  i>.  Mann,  11  Allen,  15 ;   La-  Sullivan  v.  McLean,  2  Iowa,  437 ;  Carr 
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CHAP.  XXXVIII.]      RESULTING  TRUSTS — PAYMENT.  [§  918. 

necessary  to  purchase  land,  and  to  take  a  deed  to  himself  by 
way  of  mortgage  to  secure  its  repayment,  and  if  the  defen- 
dant buy  the  land  with  the  money  thus  lent,  then  a  resulting 
trust  will  be  created  in  the  nature  of  a  mortgage,  and  the 
plaintiff  will  have  the  right  to  redeem.(i)  Or  where  land 
was  bought,  the  purchaser  giving  notes  to  a  friend  for  the 
money  which  he  lent  to  pay  for  it ;  it  was  held  that  there  was 
a  resulting  trust  in  favor  of  the  purchaser  as  against  the  lender 
of  the  money,  in  whose  name  the  title  was  taken,  and  who 
promised  upon  payment  of  the  notes  to  convey.^") 

§  918.  It  is  also  said  to  be  sufficient  if  the  payment  of  the 
consideration  money  be  secured  for  and  in  behalf  of  ^  ^ 

Or  by  notes 

the  cestui  que  trust  by  the  promissory  note  of  a  third  of  third 
person,  or  of  him  to  whom  the  legal  title  is  con-  partCfi- 
veyed.(A)  How  far  at  or  before  the  creation  of  the  legal  title  the 
money  lent  must  have  passed  from  the  control  of  the  lender  to 
that  of  the  borrower,  is  uncertain,  and  in  one  of  the  cases  it  was 
held  that  it  need  not  be  money  advanced  or  paid  at  the  time 
of  conveyance.  The  mode,  time,  and  form  in  which  the  con- 
sideration was  rendered  are  immaterial,  provided  it  was  paid  in 
pursuance  of  the  contract  of  purchase.  It  is  sufficient  if  that 
which  in  fact  formed  the  consideration  of  the  deed  moved 
from  the  party  for  whom  the  trust  is  claimed  to  exist,  or  was 

v.  Cut,  4  Lans.  314 ;  52  N.  Y.  258 ;  that  the  loan  to  make  the  ease  one  of 
Smith  v.  Saokett,  5  Oilman,  544 ;  see,  resulting  trust  must  oome  from  some 
also,  Rogan  v.  Walker,  1  Wis.  591,  other  person  than  the  alleged  trustee, 
which  distinguishes  Getman  v.  Get-  In  Boyd  v.  McLean,  1  Johns.  Ch.  586, 
man,  1  Barb.  Ch.  504,  as  a  clear  case  it  is  said  that  a  loan  from  the  alleged 
of  express  trust,  as  payment  of  pur-  trustee  to  the  cestui  que  trust  is  suf- 
chase-money  giving  rise  to  express  ficient,  but  the  latter  paid  the  price, 
trust,  citing  Boyd  v,  McLean,  and  says,  (0  Reeve  v.  Strawn,  14  111.  94,  dis- 
tant the  fact  that  the  money  paid  by  tinguishing  Ferguson  v.  Sutphen,  3 
the  cestui  que  trust  is  lent  him  by  the  Gilm.  447,  as  a  clear  oase  of  loan,  and 
alleged  trustee  does  not  alter  the  rule ;  Coates  ».  Woodworth,  13  111.  654,  as  a 
Six  v.  Shaner,  26  Md.  444.  oase  where  the  cestui  que  trust's  meney 

Nor  that  the  trustees  took  title  as  paid  for  the  land, 
security ;  Millard  v.  Hathaway,  27  Cal.        (J)  Page  v.  Page,  8  N.  H.  187,  oases 

139 ;  McDonough  v.  O'Neil,  113  Mass.  cited  and  discussed. 
95.  (&)  MoGovern  v.  Knox,  21  Ohio,  552 ; 

From  the  case  of  Getman  t>.  Getman,  Lounsbery  v.  Purdy,  16  Barb.  376 ;  1 

1  Barb.  Ch.  504,  being  a  case  of  contract  Leading  Cases  in  Equity,  275,  where 

of  sale  not  a  mere  trust,  it  would  seem  the  authorities  are  collected. 
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§  920.]  LAW   OP  THE   BTATUTB  OP  FRAUDS,      [CHAP.  XXXVIII. 


Bat  proof 
of  loan 
shall  be 
clear. 


§920. 


furnished  in  his  behalf,  or  upon  his  credit.(i)  The  existence  of 
a  trust  depends,  not  so  much  upon  the  time  when  the  money  is 
used,  as  upon  the  character  of  its  receipt  as  borrowed  raoney.(m) 
The  loan  is  sufficient  where  the  lender  has  actually  let  the 
borrower  have  the  money  for  which  the  latter  gives  his  notes; 
or  where  the  money  is  secured  to  the  equitable  claimant,  as  by 
the  note  of  a  third  party.  But  even  the  note  of  the  lender  is 
a  sufficient  assignment  of  the  money  to  constitute  it  the  pro- 
perty of  the  equitable  claimant.  And  it  would  seem  that  an 
agreement  that  a  debt  due  shall  be  discharged,  and  land  taken 
in  satisfaction  therefor  will  give  rise  to  a  trust  in  the  debtor 
buying  the  land  in  favor  of  the  creditor.  The  title  taken  by 
the  lender  is  security  only  for  the  loan.(n) 

§  919.   Regard  will  always  be  had  to  the  proof 

of  loan,  which  must  be  clear  ;(o)  especially  to  prove 

an  absolute  deed  a  mortgage.^?) 

As  a  general  rule  the  payment,  in  order  to  give  rise 

to  a  resulting  trust,  must  have  been  made  at  or 
orab?fowat  before  the  creation  of  the  legal  title.(y)  It  is  not 
crea"°° of    sufficient  that  the  purchase-money  was  paid  after 

the  purchase  to  a  third  person  in  payment  of  secu- 

(o)  Kendal  v.  Mann,  11  Allen,  15  ; 
Mathews  v.  Porter,  6  Rep.  195 ;  Keller 
v.  Kunkel,  46  Md.  565  ;  Olive  v.  Dough- 
erty, a  0.  Green  (Iowa),  372 ;  Miller  v. 
Cotten,  5  Geo.  346  ;  Crop  v.  Norton,  9 
Mod.  235  ;  2  Atk.  75. 

(/>)  Kendal  v.  Mann,  11  Allen,  15; 
Reeve  v.  Strawm,  14  111.  94. 

In  Magaire  v.  Dodd,  9  Ir.  Ch.  R.  456, 
a  deposit  of  a  note,  subject  to  the  control 
of  its  owner,  upon  a  vague  trust,  is  in- 
sufficient evidence  in  this  case  to  raise 
a  parol  trust ;  and  in  White  v.  Sheldon. 
4  Nev.  280,  it  was  held  that  if  money 
is  given  to  an  alleged  trustee  the  pre 
sumption  is  of  an  advancement  or  loan, 
and  not  of  an  implied  trust,  so  that 
besides  the  mere  payment  of  the 
money,  it  must  appear  that  this  was 
not  a  loan. 

(q)  Cross  v.  Oault,  97  Pa.  St.  471 ; 
Boskowitz  v.  Davis,  12  Nev.  446 ;  Brooks 


(0  Blodgett  v.  Hildreth,  103  Mass. 
486. 

(m)  Robison  v.  Robison,  44  Ala. 
235. 

(n)  Cousins  v.  Wall,  3  Jones's  Eq. 
45. 

Dryden  v.  Hanway,  31  Maryland, 
263,  where  it  is  said  :  If  Hanway  did 
not  in  truth  become  the  purchaser  of 
the  property,  and  did  not  mean  to  buy 
the  same,  but  merely  to  advance  or 
loan  the  money  to  Dryden,  the  appel- 
lant, the  purchase  in  equity  can  only 
be  considered  as  made  by  Dryden,  and 
the  deed,  although  taken  in  Hanway's 
name,  constitutes  him  but  a  trustee  for 
Dryden,  the  bona  fide  purohaser,  and 
is  only  a  security  for  the  payment  of 
the  loan  ;  Boyd  v.  McLean,  1  Johns. 
Ch.  Cases,  590;  McBurney  v.  Well- 
man,  42  Barbour,  402 ;  and  citing  and 
distinguishing  other  cases. 
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CHAP.  XXXVIII.]      RESULTING  TRUSTS— PAYMENT. 


[§  920. 


rities  given  by  the  alleged  trustee  at  the  time  of  the  pur- 
chase.^) The  purchase-money  must  be  furnished  at  the  time 
the  purchase  was  made ;  and  a  party  claiming  the  benefit  of  a 
resulting  trust  must  have  occupied  a  position  originally  which 
would  have  entitled  him  to  be  substituted  in  the  place  of  the 
pereou  to  whom  the  conveyance  was  made;  no  subsequent 
arrangement  would  raise  such  a  trust.(s)  If  the  trust  is  to 
arise  under  a  conveyance,  it  must  arise  at  the  time  of  the 
execution  of  the  deed ;  after  the  legal  title  has  passed  to  the 
grantee  by  the  execution  of  the  deed  a  resulting  trust  cannot 
in  any  event  be  raised  by  the  subsequent  application  of  the 
funds  of  a  third  person  to  the  improvement  of  the  property, 
or  to  the  payment  of  the  purchase-money,  so  as  to  divest 
the  legal  estate  of  the  grantee.(l)    At  the  time  of  the  pur- 


9.  Shelton,  54  Miss.  353;  Tilford  v. 
Torrey,  53  Ala.  120 ;  Wells  u.  Stratum, 

1  Tenn.  Ch.  328 ;  Sale  v.  McLean,  29 
Ark.  612 ;  Preston  v.  McMillan,  58  Ala. 
84;  Case  v.  Codding,  38  Cal.  191; 
Cutler  v.  Tuttle,  4  C.  E.  Or.  549; 
Frederick  v.  Haas,  5  Nev.  389  ;  Purdy 
v.  Purdy,  3  Md.  Ch.  547;  Boyer  t>. 
Libey,  88  Ind.  235 ;   Botsford  v.  Burr, 

2  Johns.  Ch.  405;    Steere  v.   Steere, 

5  Johns.  Ch.  1;  Jackson  d.  Erwin  v. 
Moore,  6  Cowen,  706 ;  Forsyth  v.  Clark, 

3  Wend.  637 ;  White  v.  Carpenter,  2 
Paige's  Ch.  238 ;  Rathbnn  v.  Rathbnn, 

6  Barb.  98  ;  Buck  v.  Pike,  2  Fairf.  1 ; 
Walter  v.  Klook,  55  111.  362;  Barnet 
v.  Dougherty,  32  Pa.  St.  371 ;  Whiting 
v.  Hawkins,  2  Wis.  552;  Mahoner  v. 
Harrison,  13  S.  &  M.  53;  Foster  v. 
Trustees  of  Athenaeum,  3  Ala.  302; 
Lehman  v.  Lewis,  62  Ala.  129 ;  Miller 
v.  Blose,  30  Gratt.  744;  Noble  v.  Hol- 
lenquist,  53  Ala.  229  ;  Carter  v.  Mont- 
gomery, 8  Chic.  Leg.  News,  7;  Lacy 
v.  Clements,  5  Chic.  Leg.  News,  550 ; 
Brawner  v.  Staup,  21  Md.  328 ;  DuVal 
v.  Marshall,  30  Ark.  231. 

In  Gerry  v.  Stimson,  60  Me.  186,  it 
was  held  that  no  payment  after  a  con- 
veyance is  made  can  change  an  abso- 


lute title  into  one  of  trust ;  citing  Farn- 
ham  v.  Clements,  51  Me.  426 ;  Dudley 
v.  Bachelder,  53  Me.  403. 

(r)  Pinnock  v.  Clough,  16  Vt.  500. 

(*)  Perry  r.  McHenry,  13  111.  227. 

(0  Rogers  v.  Murray,  3  Paige's  Ch. 
390. 

In  Brooks  v.  Fowle,  14  N.  H.  259, 
supra,  §  915  (f),  the  court  said  that  a 
resulting  trust  commonly  arose  where 
a  title  has  been  acquired  by  a  person 
by  whom  nothing  was  paid.  "  The  faot 
that  a  purchase  has  been  completed  on 
the  credit  of  two,  and  afterwards  paid 
for  wholly  by  one  of  them,  will  not  of 
itself  give  rise  to  a  resulting  trust; 
Leggett  v.  Dubois,  5  Paige  R.  114; 
Powell  v.  Monson  &  Bromfield  Manf. 
Co.,  3  Mason,  C.  C,  362.  The  case 
now  presented,  however,  was  not,  pro- 
perly speaking,  the  case  of  a  purohase. 
Nor,  If  it  could  be  regarded  as  a  pur- 
ohase, was  it  a  purohase  upon  credit. 
As  between  Brooks  and  Childs  on  one 
part,  and  Emerson  on  the  other,  it  was 
conveyed  in  trust  to  indemnify  them. 
If  Emerson  had  paid  his  ward,  he 
would  have  been  entitled  to  a  recon- 
veyance of  the  land,  if  the  trust  could 
be  shown.    There  was  a  trust  in  his 
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§  921.]  LAW  07  THE  STATUTE  07  FRAUDS.      [OHAP.  XXXVIII. 

chase  the  equitable  claimant  must  have  been  in  a  position  to 
claim  to  take  the  place  of  the  alleged  trustee,  and  no  subse- 
quent arrangement  can  have  that  effect.(w) 

§  921.  It  follows,  therefore,  that  subsequent  payments  will 
not  raise  resulting  trusts.(t;)    Upon  this  principle  it  is  held 


favor  until  Brooks  paid  his  deficiency ; 
and,  of  course,  there  was  up  to  that 
time  a  resulting  trust  to  either  of  the 
sureties  who  saw  fit  to  pay  to  have  the 
property  appropriated  to  his  relief." 

In  Freeman  v.  Kelly,  Ch.  1  Hoffman's 
92,  it  is  said  to  be  indispensable  that 
the  payment  be  made  at  the  time  of 
the  purchase  or  before  the  delivery  of 
the  deed,  and  that  strict  proof  of  this 
fact  must  be  made ;  and  where,  as  in 
Seward  v.  Jackson,  8  Cow.  428,  a  bond 
was  given  at  the  time  of  the  purchase, 
which  was  afterwards  paid  by  a  third 
party,  it  was  not  a  resulting  trust  in 
favor  of  the  party  who  gave  the  bond ; 
see,  also,  Whiting  v.  Gould,  2  Wis. 
552 ;  Hays  v.  Hollis,  8  Gill.  369. 

The  head-note  to  Dwinel  v.  Veazie, 
36  Me*  509,  is,  that  in  order  to  the  crea- 
tion of  such  resulting  trust,  it  is  im- 
material at  what  time  or  in  what 
mode  the  consideration  was  paid  to 
the  grantor,  and  is  misleading ;  there 
is  nothing  in  the  case  as  to  'what 
time.'  In  Ross  v.  Hegeman,  2  Edw. 
Ch.  373,  it  seems  to  have  been  held 
that  whether  the  payment  was  before 
or  after  the  completion  of  the  purchase 
made  no  difference,  provided  the  pay- 
ment was  clearly  shown  to  be  on  ao- 
oount  of  the  purchase-money;  citing 
Wray  v.  Steele,  2  Vesey  &  B.  388,  and 
Jer.  Eq.  Jur.  86 ;  see,  also,  Robison  v. 
Robison,  44  Ala.  235. 

(t»)  Perry  v.  McHenry,  13  111.  227. 
In  Rogers  t>.  Murray,  3  Paige's  Ch.  390, 
it  was  held  that  where  there  is  a  re- 
sulting trust  under  a  conveyance  it 
must  arise  at  the  time  of  the  execution 
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of  the  deed ;  that  after  the  legal  title 
has  passed  to  the  grantee  by  the  exe- 
cution of  the  deed  a  resulting  trust 
cannot  be  raised  by  the  subsequent 
application  of  the  funds  of  a  third 
person  to  the  improvement  of  the  pro- 
perty, or  to  the  payment  of  the  pur- 
chase-money, so  as  to  divest  the  legal 
estate  of  the  grantee ;  citing  White  v. 
Carpenter,  2  Paige's  Ch.  238;  see 
Alexander  ».  Tarns,  13  111.  225,  to  the 
same  effect. 

(»)  Robertson  v.  Robertson,  9  Watts, 
34 ;  Tunnard  t>.  Littell,  8  C.  B.  Green, 
267,  citing  Cutler  v.  Tuttle,  4  C.  E. 
Green,  549  ;  Forsyth  v.  Clark,  3  Wend. 
651 ;  Gerry  v.  Stimson,  60  Me.  188 ;  01- 
oott  v.  Bynum,  17  Wall.  59;  Olive  ». 
Dougherty,  3  G.  Green  (Iowa),  372 ; 
Davis  v.  Wetherell,  11  Allen,  19 ;  Buck 
v.  Swazey,  35  Me.  48 ;  Conner  v.  Lewis, 
4  Shepl.  274 ;  Hertle  v.  McDonald,  2 
Md.  Ch.  Deo.  132 ;  Rogers  v.  Simpson, 
10  Heisk.  658;  Chillingworth  p.  Free- 
man, 67  Barb.  380;  Keller  v.  Keller, 
45  Md.  274,  where  the  husband  bought 
land  with  the  wife's  money,  but 
took  title  in  his  name,  and  she,  upon 
discovery  of  this,  filed  a  bill  to  have 
the  deed  cancelled  and  the  conveyance 
made  to  her ;  but,  sernbU,  that  after  the 
purohase  she  advanced  money  to  en- 
able him  to  pay  the  consideration ;  and 
that  would  not  make  the  original  pur- 
ohase a  trust ;  Tebbetts  v.  Til  ton,  31  N. 
H.  288 ;  Wither's  App.,  14  S.  &  R.  192 ; 
Nixon's  App.,  63  Pa.  St.  282;  Midmer 
v.  Midmer,  26  N.  J.  Eq.  299 ;  Alex- 
ander v.  Tarns,  13  111.  225;  Whiting 
v.  Gould,  2  Wis.  552. 
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CHAP.  XXXVIII.]      RESULTING  TRUSTS — PAYMENT.  [§  922. 

that  where  a  husband  procures  his  wife  to  join  him  Subsequent 
in  a  mortgage  of  land,  with  a  verbal  stipulation  w*nnot 
that  if  it  was  sold  to  pay  the  debt,  he  should  con-  ral8etru8t- 
vey  to  her  his  land ;  and  accordingly  a  sale  of  the  mortgaged 
land  was  made,  and  the  proceeds  applied  to  the  payment  of 
the  husband's  and  the  mortgage  debt;  but  on  the  same  day, 
in  pursuance  of  his  agreement,  the  husband  conveyed  other 
land  to  a  trustee  for  his  wife's  use.  The  deed,  however,  was 
registered  subsequently  to  the  levy  of  an  execution  upon  the 
same  land  by  a  creditor  of  the  husband,  and  the  court  held 
that  the  lien  of  the  levy  is  superior  to  the  rights  of  the  wife 
under  the  conveyance.^)  Substantially  the  rule  is,  that  lands 
already  held  by  a  party  cannot  be  charged  with  an  implied  or 
resulting  trust  by  reason  of  the  receipt  of  money  upon  an  oral 
agreement  of  sale  or  trust.(xj 

§  922.    But  it  is  nevertheless  equally  well   settled  that 
where  there  was  clear  proof  of  a  prior  payment,  AliUr{t 
coupled  with  clear  proof  of  subsequent  payments,  both  prior 
all  on  account  of  an  agreement  to  purchase  for  the  quent  pay. 
use  of  the  payer,  the  evidence  shall  be  let  in.(y)  ment' 
And  the  reason  of  the  rule  appears  to  extend  to  cases  in  which 
a  purchase  completed  on  the  credit  of  two  persons,  and  after- 
wards paid  for  wholly  by  one  of  them,  will  not  of  itself  raise 
a  resulting  trust.(z)     Subsequent  payment  for  land  under  a 
contract  to  purchase  would  be  clearly  an  express  trust,  and 
not  in  any  event  a  resulting  one.(a)     Nor  can  a  trust  be 
created  by  subsequent  declarations,  payment  not  having  been 
made  at  the   time  of  purchase.^)     A  subsequent  advance 

(w)  McClurev.Doak,  6JereBaxt.364.  when  there  is  a  resulting  trust  under 

(x)  Blodgett  v.  Hildreth,  103  Mass.  a  conveyance  it  must  arise  at  the  execu- 

486 ;  citing  Rogers  v.  Murray,  3  Paige,  tion  of  the  deed.     When  the  legal  title 

390 ;  Forsyth  v.  Clarke,  3  Wend.  637.  has  once  passed  to  the  grantee  a  result- 

(j)  Freeman  v.  Kelly,  1  Hoffm.  Ch.  ing  trust  cannot  be  raised  by  the  sub- 
923 ;  citing  Bartlett  v.  Pickersgill,  1  sequent  application  of  the  funds  of  a 
Eden,  515 ;  Wray  v.  Steele,  2  V.  &  B.  third  person  to  the  improvement  of  the 
388 ;  but  the  proof  must  be  of  a  definite  property,  or  to  the  payment  of  the  pur- 
amount  paid  before.  chase-money,  so    as  in    any  way  to 

(z)  Brooks  o.  Powle,  14  N.  H.  259  ;  divest  the  legal  title  of  the  grantee, 

citing  Leggett  o.  Dubois,  5  Paige,  114 ;  (a)  Conner  v.  Lewis,  16  Me.  268. 

Powell  v.  Monson  Co.,  3  Mason,  347 ;  (6)  Cecil  Bank  v.  Snively,  23  Md. 

the  language  of  the  court  being  that  261. 
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§  923.] 


LAW  OF  THE  STATUTE  07  FRAUDS.      [CHAP.  XXXVIII. 


will  not  by  relation  attach  a  resulting  trust  to  the  original 
purchase,  for  this  trust  arises  from  the  fact  that  the  money  of 
the  real  and  not  of  the  nominal  owner  formed  at  the  time 
the  consideration  of  the  purchase,  and  became  converted 
into  land.(c)  Actual  subsequent  refunding  of  the  purchase- 
money,  though  under  the  trust,  will  not  create  a  constructive 
trust,  even  where  there  has  been  part  performance.  For  in- 
stance, where  the  defendant  paid  for  land  with  his  own 
money,  and  the  plaintiff  afterwards  refunded  it  to  him,  the 
law  would  not  on  that  ground  imply  any  trust  in  the  case, 
although  in  fact  the  money  was  so  refunded  upon  an  agree- 
ment to  permit  the  plaintiff,  who  had  once  been  owner  of  the 
laud  and  who  still  had  possession  of  it,  to  keep  the  latter.(d) 
And  the  subsequent  payment  by  the  equitable  claimant  to  a 
third  person  of  securities  given  for  the  price  by  the  alleged 
trustee  at  the  time  of  the  purchase  will  not  raise  a  constructive 
trust(e) 

§  923.  It  is  well  settled,  also,  that  payment  of  part  of  the 
purchase-money  will  raise  a  resulting  trust  pro  tanto  in  favor 
of  the  person  who  makes  it.(/)  And  some  cases  are  to  the  ex- 


(c)  Hollida  v.  Shoop,  4  Md.  465. 
Botsford  v.  Burr,  2  Johns.  Ch.  408,  was 
cited  to  the  effect  that  after  a  purchase 
with  the  party's  own  money,  or  credit, 
a  subsequent  tender  or  reimbursement 
by  another  may  be  evidence  of  some 
other  contract  or  the  ground  of  some 
other  relief,  but  that  it  cannot  by  any 
retrospective  effect  produce  a  resulting 
trust. 

(d)  Graves  t>.  Dugan,  6  Dana,  331. 

(e)  Pinnock  u.  Clough,  16  Vt.  500. 

For  the  general  rule  applied  to  mort- 
gages, see  Plumer  v.  Guthrie,  76  Pa. 
St.  457,  citing  cases.  Other  relief  may 
be  had  for  subsequent  advances ;  Hol- 
lida v.  Shoop,  4  Md.  465. 

(J)  Larkin  v.  Rhodes,  5  Port.  195 ; 
Dikeman  v.  Norrie,  36  Cal.  94 ;  Case  v. 
Codding,  38  Cal.  191;  Sandfoss  t\ 
Jones,  35  Cal.  486 ;  Barrows  v.  Bohan, 
41  Conn.  278 ;  Seaman  v.  Cook,  14  111. 
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501 ;  Roberto  o.  Opp,  56  111.  34 ;  La- 
tham v.  Henderson,  47  111.  185 ;  Wil- 
liams v.  Brown,  14  111.  200  ;  Greene  v. 
Cooke,  29  111.  193 ;  Mason  v.  Showal- 
ter,  85  111.  133 ;  Alexander  v.  Tarns, 
13  111.  225 ;  Nelson  v.  Worrall,  20  Iowa, 
470;  Franklin  v.  Colley,  10  Kans.263 ; 
Brothers  v.  Porter,  6  B.  Monr.  106  ; 
Honore  v.  Hatchings,  8  Bush  (Ky.), 
693;  Buck  v.  Swasey,  35  Me.  48; 
Bragg  v.  Paulk,  42  Me.  510  ;  Baker  v. 
Vining,  30  Me.  125.  As  to  part  pay- 
ment raising  resulting  trust  pro  tanto, 
the  rule  is  denied  in  Crop  v.  Norton, 
but  see  Wray  v.  Steele.  And  it  is 
supported,  in  Botsford  v.  Burr,  2 
Johns.  Ch.  405,  and  Powell  v.  Monson 
Co.,  3  Mason  C.  C.  362.  Purdy  v. 
Purdy,  3  Md.  Ch.  547 ;  Cecil  Bank  v. 
Snively,  23  Md.  261;  Livermore  v. 
Aldrich,  5  Cush.  435;  Re  Wood,  5  Fed. 
Rept.  443;   Harvey  v.  Ledbetter,  48 


Digitized  by 


Google 


CHAP.  XXXVIII.]      RESULTING  TRUSTS — PAYMENT. 


[§  924. 


tent  that  where  land  is  purchased  in  part  by  money  Part  pay- 
of  a  husband,  and  in  part  by  the  separate  money  of  atee  trust 
the  wife,  and  a  conveyance  is  made  to  a  third  per-  pro  * 
son,  a  trust  will  result  to  each  in  proportion  to  the  respec- 
tive shares  so  paid,  and  apparently  whether  the  proportion 
is  definitely  fixed  or  not.(^)     As  a  rule,  however,  to  raise 
a  resulting  trust  pro  tanto  upon  part  payment,  the  evidence 
must  disclose  clearly  what  definite  fraction  of  the  purchase- 
money  was  paid  under  the  agreement.(A) 

§  924.  Thus  one  of  the  cases  decides  that  where  a  part  of  the 
purchase-money  is  paid  by  one,  and  the  whole  title 
is  taken  by  another,  a  resulting  trust  pro  tanto  will  cinc^aA1*" 
be  created,  but  it  is  believed  to  be  well  settled  that  ™U8t  ** 

1  shown. 

the  part  of  the  purchase-money  paid  by  him  in  whose 
favor  the  resulting  trust  is  sought  to  be  enforced,  must  be 
shown  to  have  been  paid  for  some  specific  part  or  distinct  inte- 
rest in  the  estate,  for  some  aliquot  part,  as  it  is  sometimes  ex- 
pressed, that  is,  for  a  specific  share,  as,  for  instance,  a  tenancy 
in  common,  or  joint-tenancy  of  one-half,  or  for  a  particular 
interest,  as  a  life  estate :  and  that  a  general  contribution  of  a 


Miss.  95;  Baumgartner  v.  Guessfeld, 
38  Mo.  36  ;  Pembroke  v.  Allenstown, 
21  N.  H.  107 ;  Hall  v.  Young,  37  N. 
H.  148 ;  Tebbetta  v.  Tilton,  31  N.  H. 
273 ;  Cutler  9.  Tattle,  4  C.  B.  Gr.  549  ; 
Baldwin  v.  Campfield,  4  Halst.  Ch.  904 ; 
Ross  v.  Hegerman,  2  Edw.  Ch.  373 ;  Cuy- 
ler  v.  Bradt,  Caines's  Cas.  334 ;  Swin- 
burne v.  Swinburne,  28  N.  Y.  571 ;  Union 
Col.  v.  Wheeler,  59  Barb,  585 ;  Hender- 
son v.  Brooks,  3  N.  Y.  Snp.  449 ;  Bots- 
ford  v.  Burr,  2  Johns.  Ch.  405 ;  McGovern 
v.  Knox,  21  Oh.  St.  552 ;  Chadwick  t\ 
Felt,  35  Pa.  St.  306 ;  Harrold  t>.  Lane, 
63  Pa.  St.  268 ;  Williard  v.  Williard, 
56  Pa.  St.  124 ;  Houser  v.  Lamont,  55 
Pa.  St.  317.  Kisler  v.  Kisler,  2  Watts, 
324,  citing  Ryall  v.  Ryall,  1  Atk.  59, 
as  being  a  case  of  part  payment,  and 
commenting  on  Wallace  v.  Duffield,  2 
S.  &  R.  521.  Watson  v.  Thompson,  12 
R.  I.  467 ;  Gass  v.  Gass,  1  Heisk.  613 ; 


Pumphrey  v.  Brown,  5  W.  Va.  107; 
Pinney  v.  Fellows,  15  Vt.  538.  In 
Oloott  v.  Bynum,  17  Wall.  44,  a  result- 
ing trust  pro  tanto  was  held  to  arise 
only  when  a  definite  fraction  of  the  pur- 
chase-money is  paid  under  the  agree- 
ment. Jenkins  v.  Eldredge,  3  Story, 
286 ;  Lipsoomb  v.  Nichols,  6  Col.  290  ; 
Powell  v.  Monson  &  Brimfield  Manufaot. 
Co.,  3  Mason  C.  C.  362 ;  Crop  v.  Norton, 
2  Atk.  74  ;  9  Mod.  233,  to  the  effect  that 
in  a  joint  purohase  a  resulting  trust 
will  not  arise  pro  tanto  denied,  cases 
being  cited. 

(g)  Hall  v.  Young,  37  N.  H..148, 
citing  several  oases. 

(A)  See  Reynolds  v.  Morris,  17  Ohio 
St.  N.  S.  510 ;  Perry  v.  McHenry,  13 
111.  238 ;  Whiting  v.  Gould,  2  Wis. 
552,  citing  cases  ;  also  Perry  v.  Perry, 
65  Me.  401. 
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§  925.]  LAW  OF  THE  STATUTE  OF  FRAUDS.      [CHAP.  XXXVIII. 


sum  of  money  towards  the  entire  purchase- money  is  not  suffi- 
cient.^") The  Statute  of  Frauds  was  held  not  to  apply  where 
there  had  been  part  payment  of  the  price  by  the  equitable 
claimant,  who  afterwards  sold  part  of  the  land  to  the  alleged 
trustee,  and  he,  for  a  consideration,  was  to  perfect  the  title  to 
the  whole  tract,  and  hold  the  unsold  part  for  the  equitable 
claimant.(y)  And,  in  an  extreme  case,  money  of  an  infant  in- 
vested by  a  guardian  without  the  infant's  knowledge,  in  land, 
and  a  mortgage  given  for  the  part  of  the  purchase-money  un- 
paid, as  against  creditors  of  the  guardian,  a  resulting  trust 
was  allowed  to  be  raised  in  favor  of  the  ward  as  to  the  whole 
of  the  property,  and  not  for  the  part  only  for  which  the  money 
was  actually  paid.(A)  But  the  general  rule  is  that  a  part  pay- 
ment does  not  raise  a  trust  beyond  the  amount  paid.(l) 

§  925.  Purchase  by  one  of  several  buying  on  joint  account 
As  in  case  w^  £*ve  r*8e  to  a  constructive  trust  pro  tanto  in 
of  joint  each  person  entitled  to  a  share  of  the  funds  with 
which  the  purchase  was  made.(m)  But  in  the  ab- 
sence of  a  previous  partnership  a  mere  agreement  to  buy  on 
joint  account  will  not  give  rise  to  a  trust  if  the  purchaser 
paid  his  own  money.(n)    Thus  where  one  of  two  tenants  in 

(t)  MoGowan  v.  McGowan,  14  Gray, 
121,  cases  being  cited.  See,  to  the  same 
effect,  Sayre  v.  Townsend,  15  Wend. 
647 ;  Noel  v.  Noel,  1  Iowa,  423 ;  Baker 
v.  Vining,  30  Me.  121,  as  to  the  amount 
of  evidence  required  see  this  case ;  Alex- 
ander v.  Tarns,  13  111.  221 ;  see  Thome 
v.  Thome,  18  Ind.  462,  where  the  fact 
that  a  portion  of  the  purchase-money 
was  paid  by  the  alleged  cestui  que 
trust  seems  not  to  have  been  at  all 
regarded. 

(J)  Kane  Co.  v.  Harrington,  50  III. 
237. 

(£)  Sieman  v.  Austin,  33  Barb.  9. 

(/)  Freeman  v.  Kelly,  1  Hoffm.  Ch.  97. 

(m)  Bragg  v.  Paulk,  42  Me.  510 ; 
Powell  v.  Monson,  3  Mason  C.  C.  362 ; 
Page  v.  Page,  8  N.  H.  187 ;  see  Ex- 
press  Trusts,  §  830. 

(n)  Holland  v.  Hensley,  4  Iowa 
(Clarke),  223. 
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And  so,  also,  In  Graves  v.  Graves,  1 
A.  K.  Marsh.  (Ky.)  165,  title  to  one- 
half  of  a  lot  of  land  was  permitted  to 
be  decreed,  which  by  patent  had  been 
improperly  conveyed  to  Spencer  alone. 
The  plaintiff  paid  his  portion  of  the 
purchase-money  to  F.  Graves,  who  held 
the  certificate  of  survey,  and  who  exe- 
cuted a  power  of  attorney  to  convey  the 
land  both  to  Spencer  and  P.  Graves, 
the  plaintiff.  The  patent  was  made 
in  the  name  of  Spenoer  only.  The  con- 
tract between  the  plaintiff,  F.  Graves, 
and  Spencer  was  unwritten,  yet  as  the 
contract  was  consummated,  and  as  the 
plaintiff  had  paid  his  portion  of  the 
purchase-money,  the  decree  for  one- 
half  the  land  was  made. 

Where  the  defendant,  in  pursuance 
of  a  previous  understanding,  bought 
land  for  the  joint  benefit  of  the  plaintiff 
and  himself,  the  plaintiff  paying  a 


Digitized  by 


Google 


OHAP.  XXXVIII.]      RESULTING  TRUSTS — PAYMENT. 


[§925  a. 


common  buys  the  land  when  sold,  having  agreed  that  both 
should  hold  together  after  the  purchase  as  before,  a  trust 
arises  :(o)  but  such  a  joint  contract  must  be  clearly  proved.(^) 
§  925  a.  It  is  to  be  noticed,  on  the  other  hand,  that  it  is 
held  in  several  cases,  that  no  resulting  trust  arises  Excc 
upon  part  payment  of  price,  but  only  upon  payment  to  rule  of 
of  the  whole.(y)  ment^*7" 


large  portion  of  the  purchase-money, 
and  contributing  equally  to  the  em- 
ployment of  a  common  counsel  in  the 
management  of  the  matter,  both  par- 
ties being  mutually  interested,  and  the 
defendant  procured  the  deed  to  be 
made  to  himself  alone,  it  was  held  that 
the  plaintiff  was  entitled  to  an  exe- 
cution of  the  parol  trust,  and  to  that 
end  to  have  the  defendant  declared  a 
trustee  for  his  benefit ;  Leggett  v.  Leg- 
gett,  88  N.  Car.  108. 

And  if  A.  and  B.  make  an  oral  con- 
tract by  which  A.  is  to  buy  land  at 
auction,  upon  the  joint  account  of  both 
in  equal  shares,  the  contract  is  within 
the  Massachusetts  General  Statute,  o. 
100,  §  19 ;  o.  105,  §  1 ;  and  after  the 
land  has  been  conveyed  to  A.,  B.  can- 
not maintain  an  action  for  a  breach  of 
the  contract;  Parsons  v.  Phelan,  134 
Mass.  109. 

And  one  of  two  joint  purchasers  of 
real  estate,  under  a  verbal  contract, 
cannot  take  a  conveyance  to  himself 
and  thereby  defeat  his  co-purchaser's 
right,  upon  a  plea  that  the  contract 
between  them  and  their  vendor  was 
not  in  writing;  Brown  v.  Brown,  7 
Virg.  L.  J.  687 ;  McNamara  v.  Qants, 
15  Chic.  Leg.  News,  249. 

(o)  Stewart  v.  Brown,  2  S.  &  R.  461. 

(/>)  Larkins  v.  Rhodes,  5  Port.  195. 

Generally  as  to  the  evidence  to  prove 
pro  tanto  trust,  see  Baker  v.  Vining,  30 
Me.  121. 

(?)  Livingston  v.  Bateman,  2  Wend. 
574;  Bernard  v.  Bougard,  Harr.  Ch. 
(Mioh)  143 ;  Crop  v.  Norton,  9  Modern, 


235 ;  2  Atk.  75 ;  see,  also,  White  v. 
Carpenter,  2  Paige's  Ch.  240 ;  Powell 
v.  Monson  &  Brimfield,  3  Mason  C. 
C.  362. 

In  Botsford  v.  Burr,  2  Johns.  Ch. 
410,  Crop  r.  Norton,  supra,  is  denied, 
and  Ryall  v.  Ryall,  1  Atk.  59,  supra, 
followed  as  to  part  payment,  giving  rise 
to  a  resulting  trust  pro  tanto. 

In  Crop  v.  Norton,  9  Modern,  235, 
the  court  say :  The  ground  the  oases 
go  on  ia  this,  that  where  a  purchase  is 
made,  the  purohase-money  being  paid 
by  one,  and  the  conveyance  taken  in  the 
name  of  another,  there  is  a  resulting 
trust  for  the  person  who  paid  the  con- 
sideration, but  this  is  where  the  whole 
consideration  moves  from  such  person ; 
but  I  never  knew  it  where  the  con- 
sideration moved  from  several  persons, 
for  this  would  introduce  all  the  mis- 
chief which  the  Statute  of  Frauds  was 
intended  to  prevent.  Suppose  several 
persons  agree  to  purohase  an  estate  in 
the  name  of  one,  and  the  purchase- 
money  by  the  deed  appears  to  be  paid 
by  him  only,  I  do  not  know  any  case 
where  such  persons  shall  come  into 
this  oourt  and  say  they  paid  the  pur- 
ohase-money, but  it  is  expected  there 
should  be  a  declaration  of  trust ;  this 
case  comes  up  to  the  present.  It  might 
be  a  question  whether  this  fifteen  hun- 
dred pounds  was  advanced  by  way 
of  loan,  or  was  the  purchase-money. 
This,  therefore,  is  far  from  being  a 
dear  case ;  that  if  there  had  been  no 
declaration  of  trust,  it  would  have  been 
a  resulting  trust  for  Thomas  Norton. 
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LAW   OF  THE  STATUTE  OF  FRAUDS.      [CHAP.  XXXVIII. 


§  926.  In  the  case  of  a  decedent's  estate  it  was  held  that  in 
The  role  in  ^ew  York,  under  its  statute,  the  purchase-money 
New  York,  having  in  part  been  advanced  by  the  intestate,  the 
section  of  uses  and  trusts  impresses  a  resulting  trust  upon  it 
in  favor  of  creditors.  The  subsequent  application  of  the 
funds  of  a  third  party  to  the  benefit  of  the  estate  of  the 
grantee  does  not  raise  the  trust.(r) 


It  would  seem  that  no  resulting  trust 
arises  upon  part  payment  of  price,  bat 
only  upon  the  payment  of  the  whole. 
In  Roth  v.  Humrich,  76  Pa.  St.  128, 
Mans  sold  land  by  grant  to  May,  the 
deed  to  be  made  to  such  person  as 
May  should  direct.  May  then  gave 
notes  for  the  purchase-money,  and 
judgment  was  entered  upon  them; 
one-half  the  purchase-money  having 
been  paid,  judgment  was  recovered 
against  May;  the  remainder  of  the 
purchase  -  money  was  subsequently 
paid.  Mans,  at  the  request  of  May, 
conveyed  to  Roth,  and  afterwards  the 
land  was  levied  on  and  sold  on  the 
judgment  against  May.  The  court 
held  that  May's  equity  was  liable  to 
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the  execution  of  his  creditors,  and  his 
title  passed  to  the  purchaser  at  sheriff's 
sale.  When  Mans,  at  the  request 
of  May,  executed  the  deed  to  Roth 
May's  inchoate  title  became  complete 
so  far  as  concerned  Mans,  who  alone 
could  set  up  the  Statute  of  Frauds. 
The  deed  to  Roth  perfected  May's  title, 
and  it  enured  to  the  benefit  of  May's 
creditors.  Roth  paid  no  part  of  the 
purchase-money,  and  therefore  could 
not  contest  May's  title;  a  resulting 
trust  arose  to  May,  when  Roth  took 
the  deed,  and  the  title  passed  to  the 
sheriff's  vendee,  under  the  judgment, 
against  May. 

(r)    Chillingworth   v.   Freeman,   67 
Barb.  (Sup.)  380. 
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U  927. 


CHAPTER  XXXIX. 


CONSTRUCTIVE  TRUSTS,  CONTINUED. 

OR  MISTAKE. 


FRAUD,  ACCIDENT, 


§  927.  Fraud,  accident,  or  mistake 
raises  constructive  trust. 

§  928.  As  promise  to  allow  redemp- 
tion. 

§  929.  But  the  fraud  in  mere  breach  of 
agreement  is  insufficient. 

§  930.  In  cases  of  sheriff's  sales,  dis- 
couraging bidding,  etc. 

§  931.  Or  if  owner  is  slackened  in  exer- 
tions. 

§  932.  Discouragement  of  bidding. 

§  933.  Announcements  made  to  deter 
bidders. 

§934.  Property  obtained  cheap  through 
fraud. 

§  935.  Remedies  in  Pennsylvania. 

§  936.  But  when  bidding  is  not  dis- 
couraged no  trust  arises. 

§  937.  Examples  of  insufficient  evi- 
dence to  raise  trust. 

§  938.  The  rule  in  Pennsylvania. 

§  939.  Fraud  between  the  parties  giv- 
ing rise  to  trust. 

$  940.  As  in  cases  of  trustees,  etc. 

§  941.  Trust  funds  may  be  followed. 

§  942.  And  trustee  pro  tanto. 

$  943.  Effect  of  trustee's  answer. 

$  944.  Trusts  raised  in  cases  of  rela- 
tives. 


§  946.  Or  administrators,  etc. 

§  946.  Or  guardians,  attorneys,  etc. 

§  947.  And  in  purchases  with  partner- 
ship funds. 

§  948.  Where  out  of  line  of  business. 

§  949.  But  if  executed. 

§  950.  Fraud  giving  rise  to  trusts  as 
between  husband  and  wife. 

§951.  Trusts  raised  in  favor  of  wife. 

§  952.  Exceptions. 

§  953.  The  evidence  required. 

§  954.  Trust  not  raised  in  favor  of  hus- 
band. 

§  955.  Rebuttal  by  parol. 

§  956.  The  case  of  married  women  using 
borrowed  money. 

§  957.  As  to  creditors. 

§  958.  Fraud  in  cases  of  agency. 

§  959.  In  equity  becomes  a  trustee. 

§  960.  Where  money  belongs  to  prin- 
cipal. 

§  961.  Or  where  agent  lends  money  for 
principal's  benefit. 

§  962.  But  when  agent  pays  his  own 
money. 

§  963.  Sometimes  trust  for  principal 
not  raised. 

§  964.  Exceptions. 


§  927.  Fraud,  accident,  or  mistake  in  the  procurement  or 
creation  of  the  legal  title,  by  which  the  title  which   Fraud  ^ 
should  have  been  taken  to  the  equitable  claimant  cident,  or 
was  taken  by  the  alleged  trustee,  gives  rise  to  a  con-  raises  con- 
structive trust  in  favor  of  the  former.(a) 


etructive 
trust. 


(a)  See  Express  Trusts,  §§  828,  858.    v.  Wilson,  28  Cal.  632 ;  Miller  v.  Gotten, 
Hidden  v.  Jordan,  21  Cal.  98 ;   Burt    5  Geo.  346 ;  Lantry  v.  Lantry,  51  111. 
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LAW   07  THE  STATUTE  OF  FRAUDS.      [CHAP.  XXXIX. 


§  928.  An  example  of  which  is  when  land  is  obtained  cheap 
As  promise  un(*er  a  promise  to  allow  redemption,  or  where  it 
to  allow  re-  appears  that  the  alleged  trustee  made  use  of  a  con- 

demptlon.  „  .  . 

tract,  or  of  any  contrivance  to  obtain  the  property 
sold  under  execution  for  an  inadequate  price,  or  to  the  oppres- 
sion of  the  defendant.^)  The  rule  is  also  to  the  effect  that, 
where  money  or  labor  has  been  expended  or  a  claim  or  right 
given  up,  upon  a  parol  promise  that  the  party  should  have  the 
laud  upon  which  the  money  had  been  expended,  or  the  right 
had  been  given,  a  trust  will  be  declared  on  the  ground  of 
fraud.    For  instance,  A.,  holding  a  mortgage  on  certain  pro- 


464;  Gwaltney  v.  Wheeler,  26  Ind. 
415  ;  Minot  v.  Mitchell,  30  Ind.  228; 
Bryant  v.  Hendricks,  5  Iowa,  256 ;  Bur- 
den ».  Sheridan,  36  Iowa,  125  ;  Brookes 
v.  Ellis,  3  G.  Greene  (Iowa),  528; 
MorraU  v.  Waterson,  7  Kan.  205  ;  Har- 
per v.  Harper,  5  Bush,  176;  Thomas 
v.  McCormack,  9  Dana  (Ky.),  109, 
distinguishing  Martin  ».  Martin,  16  B. 
Mon.  8  ;  Tutorship  of  Hacket,  4  Rod. 
(La.)  290 ;  Hunt  v.  Roberts,  40  Me. 
187;  Sewall  v.  Baxter,  2  Md.  Ch.  Deo. 
447  ;  MoGowan  v.  MoGowan,  14  Gray, 
121 ;  Goodwin  v.  Hubbard,  15  Mass.  218; 
Laing  v.  McKee,  13  Mich.  124 ;  Dan- 
schroeder  t>.  Thies,  51  Mo.  100 ;  Hun- 
ter t;.  Hunter,  50  Mo.  445 ;  Dalton  v. 
Dalton,  14  Nev.  426 ;  Page  v.  Page,  8 
N.  H.  R.  195 ;  Osborn  v.  Osborn,  1  N. 
J.  L.  J.  135  ;  Marshuian  v.  Conklin,  6 
C.  E.  Gr.  546  ;  Phyfe  v.  Wardell,  2  Ed- 
ward Ch.  (N.  Y.)  51 ;  Best  v.  Stow,  2 
Sandf.  Ch.  298;  Malin  v.  Malin,  1 
Wend.  652;  Foote  v.  Foote,  58  Barb. 
258 ;  Stall  v.  Cincinnati,  16  Ohio  St. 
169  ;  Watson  v.  Erb,  33  Ohio,  35 ;  Mat- 
thews v.  Leaman,  24  Ohio  St.  615 ;  Les- 
see of  Thompson  v.  White,  1  Dall.  424 
(a  number  of  English  cases  being 
cited) ;  Kellum  v.  Smith,  33  Pa.  St. 
164 ;  Read  v.  Thompson,  5  Pa.  St.  332 ; 
Morey  v.  Herriok,  18  Pa.  St.  128; 
BickePs  App.,  86  Pa.  St.  204;  MoCall 
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t;.  Webb,  88  Pa.  St.  150  ;  Lynch  v.  Cox, 
23  Pa.  St.  265  ;  Boynton  v.  Housler,  73 
Pa.  St.  453 ;  Sheriff  v.  Neal,  6  Watts, 
534;  Miller  v.  Pearce,  6  W.  &  S.  97; 
Jones  v.  McKee,  3  Pa.  St.  496 ;  Crans- 
ton v.  Smith,  6  R.  I.  231 ;  Lee  v.  Lee, 

11  Richardson  Eq.  582 ;  Ensley  t>.  Bal- 
entine,  4  Humph.  233  ;  Slocum  v.  Mar- 
shall, 2  Wash.  C.  C.  397 ;  Hutching  v. 
Lee,  1  Atk.  447  ;  Lloyd  v.  Spillet,  3  P. 
W.  344;  2  Atk.  150;  Barn.  384; 
Walker  v.  Walker,  2  Atk.  100 ;  Mori- 
son  v.  Morison,  4  Drew,  326 ;  Leman  v. 
Whiltey,  4  Russ.  426 ;  Crippen  v.  Ogil- 
vie,  18  Grant  (Can.),  253. 

In  Rankin  v.  Porter,  7  W.  390,  it  is 
said:  Wherever  confidence  has  been 
reposed  justice  forbids  that  it  shall  be 
abused ;  and  it  applies  as  strongly  to 
those  who  have  gratuitously  or  offi- 
ciously undertaken  the  management  of 
another's  property  as  to  those  who  are 
retained  or  appointed  for  that  purpose 
and  paid  for  it ;  and  see  in  Sheriff  v. 
Neal,  6  W.  534,  as  to  the  general  prin- 
ciple that  he  who  professes  and  agrees  to 
act  as  a  friend  shall  not  abuse  the  confi- 
dence reposed  in  him  to  his  own  gain. 

(6)  See  Dodd  t%  Wakeman,  26  N.  J. 
Eq.  485 ;  Sandford  v.  Norris,  4  Abb. 
Deo.  144 ;  1  Tr.  App.  350 ;  Gilmore  v. 
Johnston,  14  Ga.  685 ;  Linton  v.  Wikoff, 

12  La.  Ann.  878. 
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perty,  and  B.  a  prior  execution  on  the  same,  agreed  that  B. 
Bhould  bid  in  the  property,  and,  npon  payment  of  his  debt  and 
costs,  convey  to  A.,  it  was  held  that  in  equity  the  Statute  of 
Frauds  was  no  defence  to  an  action  by  A.  against  B.  ;(<?)  or 
where  A.  had  a  claim  npon  public  land  and  relinquished  it  to 
B.,  upon  condition  that  B.  should  advance  the  purchase- 
money,  enter  the  land,  and  convey  half  to  A.  on  his  refunding 
bis  portion  of  the  entrance-money,  it  was  held  that  a  construc- 
tive trust  without  the  Statute  of  Frauds  was  created  in  favor 
of  A.(d)  And  where  A.  bought  land  and  took  possession 
and  lived  upon  it,  and  gave  his  notes  to  B.  for  the  amount  of 
the  purchase-money  which  B.  had  lent  A.  for  the  purpose,  it 
was  held  that  there  was  a  resulting  trust  in  favor  of  A., 
though  the  deed  had  been  taken  in  B.'s  name,  and  his,  B.'&, 
money  it  was  which  went  to  pay  for  the  land,  B.  having  pro- 
mised to  convey  to  A.  when  the  notes  for  the  purchase-money 
Bhould  be  paid.(i)  The  rule  is  also  applied  where  B.  took  a 
conveyance  of  a  tract  of  land  which  A.,  the  owner,  had  agreed 
by  bond  to  convey  to  C.  upon  especial  confidence  that  he  would 
give  the  same  terms  of  payment  which  he  had  from  A.,  and 
on  such  payment  being  made  would  convey  to  0.  B.  ob- 
tained the  title-bond  given  by  A.  to  the  plaintiff,  C,  and  there- 
upon secured  a  deed  from  A. ;  it  was  held  that  the  agree- 
ment was  a  trust  and  not  within  the  Statute  of  Frauds.(/) 
Or  where  one  who  claimed  the  benefit  of  an  exemption 
agreed  with  the  plaintiff  in  the  execution  in  consideration 
of  being  allowed  to  retain  part  of  the  land,  to  abandon  the 
exemption,  it  was  held  that  a  resulting  trust  in  the  plaintiff 
in  the  execution  in  favor  of  the  defendant  would  be  decreed  as 
to  the  part  exempted. (y)  So  also  where  A.  conveyed  by  an  ab- 
solute deed,  without  the  payment  of  any  money  consideration, 
one-half  of  certain  unpatented  land  to  B.,  who  owned  the 
other  half,  it  was  held  that,  in  an  action  for  the  land,  parol 
evidence  that  the  conveyance  was  made  to  obtain  a  patent  for 
the  whole  in  one,  and  to  establish  a  trust  for  A.,  was  admis- 

(c)  Rose  v*  Bates,  12  Mo.  30.  (/)  Cloninger  v.  Summit,  2  Jones  Eq. 

(d)  Brooks   v.    Ellis,  3  G.    Green    513. 

(Iowa),  527.  '  (g)  Beegle  v.  Wenii„  55  Pa*  St.  369, 

(«)  Page  v.  Page,  8  N.  H.  187. 
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Bible. (A)  In  one  case  the  plaintiff,  Jenkins,  having  a  title, 
subject  to  the  incumbrance  of  certain  covenants,  which  he 
found  difficulty  in  complying  with,  agreed  with  Eldredge,  the 
defendant,  to  make  him  a  perfect  title,  legal  and  equitable,  if 
he  would  take  up  the  property,  comply  with  the  covenants  in 
question,  and  make  improvements.  Thereupon  Jenkins,  re- 
serving his  rights  as  against  Eldredge  under  the  agreement, 
released  all  his  interest  in  the  property  to  Eldredge.  Jenkins 
had  an  equity  as  against  D.,  from  whom  he  got  the  land,  and 
this  under  the  agreement  with  Eldredge  he  allowed  to  lapse. 
It  was  held  that,  though  as  to  third  parties,  Eldredge  had  a 
perfect  title  to  convey,  yet,  as  between  Jenkins  and  Eldredge, 
there  were  mutual  trusts  so  as  to  carry  out  the  above  agree- 
ment, which,  as  Jenkins  alleged,  provided  that,  after  certain 
compensation  was  made  to  Eldredge,  he,  Eldredge,  was  to  re- 
convey  to  Jenkins.(t) 


(A)  Lingenfelterv.Ritchey,58Pa.St. 
485  ;  Porter  v.  Mayfleld,  9  Harris,  264, 
which  held  that  to  show  by  parol  a 
trust  for  a  third  person  was  not  to  con- 
tradict an  absolute  deed;  but  on  the 
other  hand  trusts  for  the  vendor  being 
distinguished. 

(t)  Jenkins  v.  Eldredge,  3  Story,  181, 
citing  English  cases,  and  doubting  and 
with  difficulty  distinguishing  Leman  v. 
Whitley,  1  Buss.  423,  citing,  also,  Mor- 
ris t>.  Nixon,  17  Peters,  109 ;  1  How. 
118;  Cripps  v.  Jee,  4  Bro.  Ch.  471, 
being  considered  as  similar  to  Jenkins 
o.  Eldredge,  the  principal  case*  In 
Harrison  v.  Murphy,  3  Vict.  L.  R.  Bq. 
105,  where  the  defendant,  a  licensee 
of  land  under  a  local  act,  having  an 
execution  against  him,  agreed  with 
one  H.  that  the  latter  should  pay  the 
crown,  and  take  title  in  the  land  as 
security  for  a  sum  lent  the  defendant, 
which  was  done ;  it  was  held  that  there 
was  no  equitable  mortgage,  for  the  de- 
fendant had  no  title  and  no  title-deeds ; 
but  had  the  defendant  had  even  an 
incipient  title,  H.  haying  obtained  the 

84 


legal  title  by  means  of  the  oral  oontract 
might  have  been  held  as  a  trustee  ex 
malefido. 

In  Mclntire  v.  Skinner,  4  Iowa,  89, 
where  A.,  the  owner  of  a  claim  for  a 
tract  of  land  agreed  with  B.  that  the 
latter  should  comply  with  the  formali- 
ties and  take  title  in  his  own  name, 
and  B.  acknowledged  A.'s  equitable 
title,  it  was  held  that  A.  could  set  up 
a  resulting  trust  on  parol  evidence. 

In  Bryant  v.  Hendricks,  5  Iowa,  256, 
where  several  persons  interested  in 
land  agreed  that  one  who  was  to  be 
paid  for  his  trouble  and  expenses  in  so 
doing  should  enter  and  take  title,  it 
was  held  that  a  trust  was  created  which 
with  the  entire  contract  might  be  proved 
by  parol,  notwithstanding  the  Statute 
of  Frauds,  cases  beiog  cited. 

In  Haigh  v.  Kaye,  L.  R.  7  Ch.  App. 
469,  where  the  defendant  received  a 
conveyance  upon  no  consideration  and 
in  trust  to  reoonvey  it  to  the  original 
owner,  who  wished  to  protect  the  pro- 
perty from  an  impending  judgment,  it 
was  held  that  the  Statute  of  Frauds 
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§  929.  A  reconveyance  will  be  decreed  where,  from  the  cir- 
cumstances of  the  parties,  there  is  made  out  a  case  But  the 
of  mistake  or  imposition  in  making  the  original  con-  fraud  m 
veyance.(,;)    In  all  cases  of  fraud,  and  where  trans-  breach  of 
actions  have  been  carried  on  maid  fide,  there  is  a  JfEJEt11 
resulting  trust,  but,  unless  there  be  something  in  flcient- 


was  no  defence  in  such  a  ease  as  this, 
where  to  hold  the  property  even  against 
the  original  owner  himself,  the  party 
with  the  defendant  to  another  fraud, 
was  fraud,  and  where,  semble,  there  was 
a  resulting  trust ;  Lincoln  v.  Wright, 
4  De  G.  k  J.  16;  Childers  v.  Childers, 
1  De  G.  k  J.  482,  and  Davies  v.  Otty, 
35  Beav.  208,  being  relied  on;  the  state- 
ment in  the  deed  of  the  payment  of  the 
consideration  was,  upon  proof  of  the 
facts,  disregarded. 

In  McCoy  t>.  Hughes,  1  G.  Green 
(Iowa),  370,  where  A.  and  B.,  claiming 
certain  lands,  agreed  that  B.  should 
take  title,  and  A.  offered  B.  the  amount 
of  his  share  of  the  purchase-money, 
which  B.  declined  receiving,  saying 
that  he  had  enough  money,  and  B. 
took  title  in  his  own  name,  and  A.  im- 
proved his  portion  with  the  knowledge 
of  B.,  who  offered  to  purchase  A.'s  por- 
tion, it  was  held  that,  upon  payment 
by  A.  of  his  share  of  the  purchase- 
money,  an  equity  in  his  favor  would 
be  decreed,  notwithstanding  the  Stat- 
ute of  Frauds. 

In  Lincoln  v.  Wright,  4  De  G.  &  J. 
20,  where  a  mortgagee  with  a  power  of 
sale  threatens  the  mortgagor  with  a 
sale,  and  the  latter  thereupon  procures 
the  defendant  to  purchase  the  mortgage 
for  him  in  trust,  it  was  held  that  for 
the  defendant  to  claim  an  absolute  title 
was  such  a  fraud  as,  apart  from  the 
doctrine  of  part  performance,  took  the 
ease  out  of  the  Statute  of  Frauds. 


In  Wilburn  v.  Spofford,  4  Sneed, 
699,  where  a  trustee,  in  fulfilment  of  a 
special  trust,  conveyed  to  the  cestui  que 
trust  the  interest  under  a  title-bond  be- 
longing to  the  creator  of  the  trust  for 
which  the  cestui  que  trust  gave  full  con- 
sideration, and  delivered  the  title-bond 
manually  without  writing,  it  was  held 
that  the  Statute  of  Frauds  did  not  ap- 
ply; that  the  manual  delivery  was 
sufficient,  and  that  at  any  rate  the 
payment  by  the  cestui  que  trust  of  the 
consideration  raised  an  equity  which 
entitled  the  cestui  que  trust  to  the  bond 
and  to  the  title  to  the  land. 

In  Ledford  v.  Ferrell,  12  Ired.  286, 
Ledford  having  bought  and  paid  for 
land  held  by  3.  under  certificate,  8. 
agreed  to  sell  to  Ferrell,  who  was  to 
take  title  from  the  state  and  hold  for 
Ledford,  who  gave  a  covenant  to  sell, 
which  8.  had  given  him ;  Ferrell  had 
promised  to  give  a  new  contract  to  Led- 
ford ;  it  would  seem  that  the  trust  was 
allowed  to  be  shown. 

In  Hughes  v.  Moore,  7  Cranoh,  177, 
the  money  payment  was  held  to  be  an 
extinguishment  of  the  patent  title,  and 
the  contract  was  for  the  sale  of  a  title 
in  land.  The  court  below  (p.  189,  n.) 
had  regarded  it  as  an  implied  trust 
which  could  be  extinguished  as  well  as 
created  by  parol. 

In  Ragan  v.  Campbell,  2  Mackey,  28, 
a  parol  agreement  by  A.  with  B.  to 
purchase  and  hold  real  property  for  the 
benefit  of  B.,  is,  it  seems,  within  the 


(J)  Slocum  v.  Marshall,  2  Wash.  C.  C.  397. 
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the  transaction  more  than  is  implied  from  the  violation  of  a 
parol  agreement,  equity  will  not  decree  the  purchaser  to  be  a 
trustee  ;(k)  and  mere  reliance  on  the  word  of  another  in  regard 
to  a  verbal  contract  will  not  take  a  case  out  of  the  Statute  of 
Frauds  on  the  ground  of  fraud.(/)  So  long  as  the  effect  of  any 
fraud  or  mistake  extends  no  further  than  to  prevent  the  exe- 
cution, or  to  withhold  from  the  other  party  written  evidence 
of  the  agreement,  it  does  not  furnish  sufficient  ground  for  the 
court  to  disregard  the  Statute  of  Fraude.(m)  In  an  action  to 
enforce  a  trust  of  lauds  parol  evidence  is  only  admissible  when 
the  charge  of  fraud  is  distinctly  made;  and  a  breach  of  con- 
tract is  not  of  itself  sufficient  fraud.(n)  Indeed  some  cases  say 
that  the  trust  is  raised  only  from  fraud  in  obtaining  the  title.(o) 


Statute  of  Frauds,  and  if,  after  the  pur- 
chase, A.  refuses  to  comply  with  his 
antecedent  agreement,  equity  will  not 
enforoe  it.  But  when  such  a  transac- 
tion does  not  turn  upon  the  mere  agree- 
ment, but  upon  oonduct  which  de- 
ceives the  other  party  and  which  mis- 
leads him,  and  which  it  would  be  fraud- 
ulent to  deny,  the  Statute  of  Frauds 
does  not  apply. 

(k)  Robertson  t>.  Robertson,  9  Watts, 
36 ;  see  McCulloch  v.  Cowher,  5  W.  & 
8.  427,  to  the  same  effect,  and  adding 
that  otherwise  there  would  be  a  repeal 
of  the  Statute  of  Frauds  under  the  pre- 
tence of  preventing  fraud  by  decreeing 
an  express  trust  which  would  be  to 
introduce  the  very  evils  the  Statute 
was  designed  to  prevent.  Bee  Express 
Trusts,  §§  823,  878. 

(0  Wilson  v.  Watts,  9  Md.  460. 

(m)  See,  to  the  same  effect,  Bozsa  v. 
Rowe,  30  111.  198 ;  Glass  v.  Hulbert, 
102  Mass.  24. 

(n)  Robson  v.  Harwell,  6  Oa.  589. 

(o)  Barnet  *.  Dougherty,  32  Pa.  St. 
371. 

In  Jenkins  v.  Eldredge,  3  Story,  286, 
the  court  saying  that,  on  the  ground 
of  fraud,  express  or  implied,  parol  evi- 
dence was  admissible  to  show  that  a 
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deed  absolute  on  its  face  was  a  trust- 
deed,  held  that  where  an  agent  takes 
title  in  his  own  name,  parol  evidence 
will  lie  to  show  that  he  is  an  agent, 
and  for  him  to  refuse  to  acknowledge  a 
trust  in  the  property  for  his  principal 
is  a  fraud.  In  Russ  v.  Mebius,  16 
Cal.  356,  it  was  held  that  for  a  result- 
ing trust  to  be  enforced  as  against  an 
absolute  deed  fraud  or  mistake  must 
be  shown.  See  Ratliff  v.  Ellis,  2  Iowa, 
59;  Feusier  v.  Sneath,  3  Nev.  120, 
citing  1  Story's  Eq.  Jur.,  and  some 
English  authorities ;  query,  in  Jenkins 
v.  Eldredge,  whether,  even  in  the  case 
of  a  promise  in  consideration  of  mar- 
riage, fraud  does  not  take  the  case  out  of 
the  Statute  of  Frauds,  cases  being  cited. 
See  Estill  v.  Estill,  3  Bibb,  179; 
Green  v.  Ball,  4  Bush,  586 ;  Sandfoss 
v.  Jones,  35  Cal.  481,  and  other  oases 
collected  infra,  §  930,  as  to  fraud  in  pro- 
curiog  property  at  public  sale.  In  De 
Peyster  v.  Hasbrouok,  1  Kern.  582, 
where  a  mortgagor,  by  fraudulent  mis- 
representations, induced  the  mortgagee 
to  believe  that  certain  buildings  were 
included  in  a  mortgage,  and  they  were 
not  so  included,  it  was  held  that  equity 
would  reform  the  instrument,  and  spe- 
cifically enforoe  it  as  reformed,  citing 
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[§  930. 


§  930.  Where  one  purchases  at  sheriff's  sale  under  a  parol 
agreement  to  hold  the  property  for  the  defendant  in  the  execu- 
tion, and  by  announcing  this  agreement  discourages  other 


Gillespie  v.  Moon,  2  Johns.  Ch.  598.  In 
Laing  v.  MeKee,  13  Mich.  124,  where 
the  former  owner  of  lands  sold  for  taxes 
offered  to  redeem,  and  the  vendee  prom- 
ised to  close  with  the  former's  terms, 
and  the  owner,  then  relying  npon  such 
promises,  let  the  time  of  redemption  go 
by ;  it  was  held  that  it  was  fraud  upon 
the  original  owner  for  the  vendee  to  re- 
fuse to  reoonvey,  and  specific  perform- 
ance might  be  granted  apart  from  the 
Statute  of  Frauds.  In  this  case  the 
fraud  was  in  inducing  the  execution 
debtor  to  let  the  time  of  redemption 
of  land  sold  at  tax-sale  go  by ;  the 
Statute  of  Frauds  was  urged,  but  over- 
ruled. It  was  not  decided  whether  an 
agreement  by  a  purchaser  at  tax-sale 
to  assign  his  certificate  to  the  late  owner 
of  the  land,  who  had  a  right  to  redeem, 
was  or  was  not  within  the  Statute  of 
Frauds. 

8ee  Phyfe  v.  Wardell,  2  Bdw.  Ch.  47, 
for  the  case  of  a  contract  of  lease,  not 
within  the  Statute  of  Frauds,  however, 
but  specifically  enforced  on  the  ground  of 
fraud,  and  a  term  added  by  parol  to  the 
writing.  In  Collins  v.  Tillou,  26  Conn. 
375,  it  was  held  that  equity,  in  spite  of 
the  Statute  of  Frauds,  will  prevent  a 
person  from  making  a  fraudulent  use  of 
a  deed  or  other  instrument  received  by 
him  in  trustor  for  some  specific  purpose. 
In  Kennedy  r. Kennedy,  2  Ala.  590,fraud 
in  equity  was  held  to  be  a  ground  for 
making  an  exception  to  the  Statute  of 
Frauds.  In  Springle  v.  Morrison,  3 
Litt.  52,  it  was  held  that  one  by  fraud 
may  be  estopped  to  set  up  the  invalid- 
ity of  a  parol  contract  within  the  Stat- 
ute of  Frauds.  In  Hidden  r.  Jordan, 
21  Cal.  92,  it  was  held  that  where 
there  has  been  part  performance  and 


fraudulent  breach  of  a  contract  parol 
evidence  is  admissible  in  spite  of  the 
direct  language  of  the  Statute  of 
Frauds. 

Lantry  v.  Lantry,  51  III.  464,  makes 
this  distinction  :  If  A.  voluntarily  con- 
veys laud  to  B.,  the  latter  having 
taken  no  measures  to  procure  the  con- 
veyance, but  accepting  it,  and  verbally 
promising  to  hold  the  property  in  trust 
for  C,  the  case  falls  within  the  Statute, 
and  chancery  will  not  enforce  the  parol 
promise.  But  if  A.  was  intending  to 
convey  the  land  directly  to  C,  and  B. 
interposed  and  advised  A.  not  to  con- 
vey directly  to  C,  but  to  convey  to 
him,  promising  if  A.  would  do  so,  he, 
B.,  would  hold  the  land  in  trust  for  C, 
chanoery  will  lend  its  aid  to  enforce 
the  trust,  upon  the  ground  that  B.  ob- 
tained the  title  by  fraud  and  impo- 
sition. The  Statute  of  Frauds  applies 
in  the  former  case. 

See,  also,  Robson  v.  Harwell,  6  Ga. 
605,  in  which  R.  conveyed  land  to  W. 
on  oondition  that  he  should  devise  It 
and  slaves  and  their  increase  to  Mrs. 
Harwell,  the  plaintiff;  it  was  held 
that  the  part  relating  to  the  slaves 
was  severable  from  that  relating  to  the 
land,  and  was  enforceable.  See  Plumer 
v.  Reed,  38  Pa.  St.  46 ;  Frioke  v.  Magee, 
10  W.  N.  C.  50;  Maul  v.  Rider,  51  Fa. 
St.  384,  a  case  of  actual  fraud  in  ob- 
taining title. 

For  fraud  or  mistake  in  the  prepara- 
tion or  drafting  of  instruments,  see 
Sample  v.  Coulston,  9  W.  &  S.  66; 
Troll  v.  Carter,  15  W.  Va.  569.  And 
a  case  of  a  trustee  ex  mateficiot  Church 
v.  Ruland,  64  Pa.  St.  442 ;  Spenoer's 
A  pp.,  80  Pa.  St.  330;  Long  v.  Perdue, 
83  Pa.  St.  214. 
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bidders  and  gets  the  land  cheap,  a  trust  will  be  declared  in 
spite  of  the  Statute  of  Frauds.(p)  The  rale  is  ap- 
plied if  the  alleged  cestui  que  trust  be  induced  by  the 
alleged  trustee's  promise  to  be  absent  from  the  sale, 
and  to  use  no  effort  to  get  bids,  or  to  give  the  mat- 
ter no  further  attention.^)    And  so  whether  there 


In  cases  of 
sheriff's 
sales,  dis- 
couraging 
bidding, 
etc. 


00  Neely  v.  Tori  an,  1  Dev.  &  Bat. 
Ch.  410;  semble,  Cooper  v.  Skeel,  14 
Iowa,  578;  Miller  v.  Antle,  2  Bush, 
407 ;  {Dictum  in)  Davis  v.  Hopkins,  15 
IU.  519 ;  Bethell  v.  Sharp,  25  III.  173; 
Combs  v.  Little,  3  Green's  Ch.  (N.  J.) 
313;  Denton  v.  M'Kensie,  1  Desaus. 
289;  Johnston  v.  La  Motto,  6  Rich. 
Bq.  347 ;  Ryan  v.  Dox,  34  N.  Y.  307 ; 
Minot  v.  Mitchell,  30Ind.  228;  Brannin 
v.  Brannin,  3  C.  B.  Green  (N.  J.),  212 ; 
Arnold  ».  Cord,  16  Ind.  177;  Wolford 
v.  Herrington,  74  Pa.  St.  311 ;  5  W. 
N.  C.  260;  86  Pa.  St.  39;  Howell  v. 
Howell,  1  Harp.  Eq.  156 ;  Wakeman  v. 
Dodd,  11  C.  B.  Gr.  484;  Lindsay  v. 
Platner,  23  Miss.  576 ;  Graham  v.  Don- 
aldson, 5  Watts,  452;  Hammond  v. 
Cadwallader,  29  Mo.  166;  Barnes  p. 
Brown,  71  N.  Car.  510 ;  Cook  v.  Cook, 
69  Pa.  St.  443 ;  Woods  r.  MoGavock,  10 
Yerg.  133;  Gilmore  v.  Johnston,  14 
Ga.  685;  Martin  v.  Blight,  4  J.  J. 
Marsh.  492;  Walker  v.  Hill,  6  C.  E. 
Green,  191;  citing  Combs  v.  Little, 
Marlatt  v.  Warwick,  4  C.  E.  Gr.  443 ; 
Merritt  v.  Brown,  id.  289;  Strong  v. 
Glasgow,  2  Murph.  289  ;  MoEennan  v. 
Pry,  6  Watts,  138 ;  Sheriff  o.  Neal,  6 
Watts,  534 ;  Peebles  v.  Reading,  8  S. 
&  R.  491 ;  Norris  v.  Knox,  1  Pitts.  56 ; 
Kisler  v,  Kisler,  2  Watts,  324. 

The  announcements  produced  low 
bidding :  Baier  v.  Berberion,  6  Mo.  Ap. 
537;  Vannoy  v.  Martin,  6  Ired.  Eq. 
169;  Cheek  v.  Watson,  85  No.  Car. 
195;  Cox  v.  Cox,  5  Rich.  Eq.  365; 
Carithers  v.  Lay,  51  Ala.  391 ;  Faust  v. 
Haas,  73  Pa.  St.  295;  Freeman  v. 
Cooper,  14  Ga.  241 ;  Hogg  v.  Wilkins, 
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1  Grant,  Pa.  67 ;  Trapnall  v.  Brown,  19 
Ark.  47 ;  Lindsay  v.  Platner,  23  Miss. 
576  ;  McOuat  w.  Cathcart,  84  Ind.  571 ; 
Hale  v.  Stuart,  76  Mo.  20;  Cobb  v. 
Cook,  49  Mich.  11. 

In  Hale  v.  Stuart,  76  Mo.  21,  where 
the  defendant,  as  agent  for  the  plain- 
tiff, lent  $650,  money  of  the  plaintiff's 
principal,  to  one  J.,  and  took  a  deed  of 
trust  of  oertain  land  of  J.  as  security, 
which  land  had  a  prior  incumbrance 
thereon,  and  afterwards  the  defen- 
dant bought  Buch  prior  security,  and 
promised  the  plaintiff  that  if  he  would 
attend  the  sale  and  procure  the  land 
to  be  conveyed  to  the  defendant  he, 
the  latter,  would  pay  the  $650;  the 
plaintiff  procured  the  land  to  be  con- 
veyed to  the  defendant,  and  the  Statute 
of  Frauds  was  not  a  bar  to  his  recovery. 

So  a  parol  agreement  with  a  person 
having  un  interest  in  the  property  sold 
at  sheriff's  sale,  that  the  purchaser 
will  take  the  property  for  the  person 
having  such  interest,  is  binding,  and 
may  be  enforced  as  a  trust ;  Cowper- 
thwaite  v,  Carbondale,  14  Lane  Bar, 
205. 

(?)  Rives  v.  Lawrence,  41  Ga.  283 ; 
Brannin  v.  Brannin,  3  C.  E.  Gr.  213. 
The  trust  was  not  decreed,  however,  in 
this  case,  as  the  promise  was  not  satis- 
factorily proven,  and  it  was  shown  that 
the  alleged  trustee  paid  the  full  value 
of  the  land. 

In  Martin  v.  Blight,  4  J.  J.  Marsh. 
491,  A.  agreed  with  B.  to  buy  for  him, 
B.,  all  the  land  belonging  to  a  cer- 
tain execution-defendant  to  be  sold  at 
sheriff's  sale,  and  B.  therefore  did  not 
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CHAP.  XXXIX.]       CONSTBUOTIVB  TRUSTS — FRAUD. 


[§  931. 


has  been  a  previous  agreement  in  regard  to  the  purchase  or 
not,  provided  bidding  has  been  discouraged.  In  the  cases  upon 
this  subject  of  sheriff's  sales,  it  has  been  also  impossible  to 
keep  the  distinction,  heretofore  referred  to,  as  to  a  previous 
existing  agreement,  and  the  subject  is  treated  under  the 
division  of  Constructive  Trusts  indiscriminately.(r) 

§  931.  So  if  the  owner  is  slackened  in  his  exertions  to  find  a 
purchaser,  the  trust,  whether  or  not  there  is  a  pre- 
existing parol  agreement  or  understanding  between  2r8\aCfc!Mr 
the  parties,  is  provable  by  parol.(s)    Or  where  the  J^JJ1^ 
purchaser  had  urged  the  sheriff  to  make  the  sale, 
and  by  his  assurances  that  he  was  buying  for  the  benefit  of 
the  defendant  in  execution,  had  overcome  the  reluctance  of 


attend  the  sale,  and  A.  then  assert- 
ing the  title  to  be  his  own  refused  to 
convey  to  B.,  the  chancellor  at  the  suit 
of  Blight,  the  execution-defendant,  set 
the  sale  aside :  see,  also,  Jones  v.  Hub- 
bard,  6  Munf.  261. 

In  Price  v.  Reeves,  38  Cal.  460,  where 
a  creditor,  who  holds  a  mortgage  as  col- 
lateral promises  to  buy  in  the  mort- 
gaged premises,  under  a  foreclosure 
for  his  debtor,  inducing  the  latter  to 
give  the  affair  no  more  attention,  it 
was  held  that  a  resulting  trust  would 
be  raised;  Sandfoss  v.  Jones,  35  Cal. 
482,  supra,  relied  on. 

(r)  See  Express  Trusts,  §  826. 

In  Langhorne  v.  Payne,  14  B.  Mon. 
(Ky.)  635,  it  is  said,  while  it  is  true 
that  an  agreement  in  parol  that  one 
shall  purchase  land  in  his  own  name 
with  his  own  money,  but  in  part  or 
whole  for  the  benefit  of  another, 
cannot  be  enforced  by  the  latter 
under  ordinary  circumstances,  yet 
it  is  equally  a  principle  of  law  that 
one  cannot  be  deprived  of  his  land 
or  other  property  by  another  through 
fraud  actual  or  constructive.  "  It  seems 
to  be  a  clear  principle  of  equity  that 
if  my  land  is  about  to  be  sold  at 
public  sale    and   a  professed  friend 


should  agree  with  me  that  he  would 
purchase  it  for  my  benefit,  and  this 
agreement  is  made  known  and  under- 
stood by  persons  attending  the  sale, 
and  they  in  consequence  thereof  de- 
cline to  bid,  and  my  land  is  purchased 
in  by  my  professed  friend  at  a  great 
sacrifice,  it  would  be  a  fraud  upon  my 
rights  for  him  to  hold  my  property 
In  opposition  to  my  claim  under  the 
agreement.  Nay,  whether  there  had 
been  any  agreement  or  not  with  the 
purchaser,  if  by  his  instrumentality 
others  had  been  prevented  from  bid- 
ding, and  he  had  thereby  acquired  my 
land  at  a  sacrifice,  he  could  not  accord- 
ing to  the  principles  of  the  case  of  Mar- 
tin v.  Blight's  Heirs,  4  J.  J.  Marshall, 
491,  hold  it.  Muoh  less  ought  he  to  be 
allowed  to  do  so  where  the  same  object, 
by  like  means,  has  been  effected  under 
an  agreement ;  for,  in  the  latter  case, 
others  have  not  only  been  prevented 
from  bidding,  but  trust  and  confidence 
have  been  betrayed." 

(0  Martin  r.  Blight,  4  J.  J.  Marsh. 
491 ;  Jones  v.  Hubbard,  6  Munf.  261 ; 
Price  v.  Reeves,  38  Cal.  460 ;  Hidden 
v.  Jordan,  21  Cal.  92;  Gaple  v.  Mc- 
Collum,  27  Ala.  465 ;  Davis  o. 
Wetherell,  11  Allen,  19  (note). 
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LAW  OF  THB  STATUTE  07  FRAUDS.      [CHAP.  XXXIX. 


the  sheriff  to  sell  under  the  circumstances  of  the  case,  and  had 
thus  been  enabled  to  buy  at  a  great  sacrifice^/)  And  prevent- 
ing bids  from  being  re-opened  by  the  owner  of  the  legal  title 
who  thereby  bought  land  at  half  its  value  has  in  some  in- 
stances given  rise  to  the  traat.(u)  Also,  if  there  was  an  agree- 
ment before  the  execution-sale  to  give  the  execution-debtor  the 
benefit  of  the  purchase,  inasmuch  as  the  defendant  on  the  faith 
of  such  an  agreement  may  have  ceased  his  efforts  to  raise  money 
for  the  purpose  of  paying  off  the  executions  and  thus  preventing 
a  sale  of  his  property.  "  The  statute,"  said  the  court,  in  one  of 
the  cases,  "  has  reference  alone  to  the  sale  of  land  and  not  to  a 
contract  to  purchase  by  one  person  for  the  benefit  of  another.(v) 

§  932.  Or  where  the  purchaser  has  by  his  acts  and  expres- 
sions, though  making  no  express  engagement,  per- 

ement  of  mitted  the  execution-defendant  to  believe  that  the 


property  shall  be  bought  in  his  interest  which  is  sold 
at  a  low  price,  the  trust  will  be  raised. (w)  And  if  it  was 
agreed  to  hold  the  property  as  security  for  the  expenditures  at 
the  sale,  or  the  purchasers  to  recoup  themselves  out  of  the 
profits  of  a  re- sale. (a:)    And,  also,  if  two  brothers  announced 


(0  Meador  v.  Jackson,  MSS.  Col. 
May,  1837,  cited  in  Xinard  v.  Hiers,  3 
Rich.  Eq.  428. 

(u)  Miller  v.  Antle,  2  Bush,  409. 

See  Ryan  v.  Dox,  34  N.  Y.  313,  for  a 
fall  discussion  of  the  oases. 

(i?)  Soggins  v.  Heard,  31  Miss.  428 ; 
Haywood  v.  Ensley,  8  Hump.  460. 

(to)  Marlatt  v.  Warwick,  3  C.  E. 
Green,  108,  where  the  purchaser  at  a 
sheriff's  sale  having  agreed  with  the 
execution-defendant  to  permit  the  lat- 
ter to  redeem,  and  seeing  that  the  lat- 
ter is  under  the  impression  that  the 
purchase  is  made  for  his  benefit,  and 
by  means  of  that  impression  and  the 
co-operation  of  the  defendant  induced 
by  it,  the  property  is  purchased  at  a 
low  price  :  it  was  held  that  a  resulting 
trust  was  raised  in  favor  of  the  execu- 
tion-defendant. 

So,  in  Parthew  v.  Lane,  3  B.  Mon. 
426,  Lane,  as  a  creditor  of  one  Cham- 

40 


bers,  filed  a  bill  against  Parthew  to 
have  a  trust  declared  in  certain  real 
estate;  Parthew  admitted  in  his  an- 
swer "  that  on  the  day  of  sale1'  (t.  «., 
of  Chambers's  real  estate  in  question), 
"  Chambers  remarked  that  as  his  land 
had  to  be  sold  he  would  prefer  respon- 
dent's purchasing  it  to  any  one  else,  as 
he  would  have  some  chance  of  getting 
it  back,  to  which  respondent  made  no 
reply."  Then  Chambers  went  about 
saying  that  Parthew  was  buying  in  for 
him,  and  asked  people  not  to  bid.  Par- 
thew after  the  sale  said  that  he  had 
bought  it  for  Chambers,  and  did  not 
expect  to  pay  anything  himself.  It 
was  held  that  as  Parthew  got  the  land 
for  a  very  low  price  he  could  not  hold 
it  against  Chambers's  creditors.  The 
Statute  of  Frauds  was  not  pleaded. 

(x)  Green  v.  Ball,  4  Bush,  586, 
where  Green,  the  defendant,  the  owner 
of  property  sold  at  judicial  sale  agreed 
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CHAP.  XXXIX.]       CONSTRUCTIVE  TRUSTS — FRAUD.  [§  983. 

at  an  administrator's  sale  of  their  father's  property  that  they 
were  homeless,  that  the  heirs-at-law  were  provided  for,  and 
that  they  wanted  to  buy  the  property  for  themselves  and  their 
three  brothers,  whereby  bidding  was  discouraged  and  they 
got  the  property  cheap ;  a  resulting  trust  was  raised  for  the 
other  three  brothers  in  the  proceeds  of  the  land  which  was 
afterwards  sold  at  a  great  advance.(y)  And  especially  when 
the  defendant  having  bought  under  circumstances  which  dis- 
couraged bidders,  the  plaintiff  before  the  defendant  had  paid 
anything  under  his  bid,  went  with  him  to  the  sheriff's  office 
and  there  paid  him,  the  defendant,  the  amount  of  the  bid ;  it 
was  held  that  a  resulting  trust  was  raised. (z)  The  rule  is  ap- 
plied also  where  a  mortgagor  was  induced  not  to  appeal  from 
a  judgment  of  foreclosure,  and  not  to  have  proceedings  stayed 
through  a  promise  by  the  mortgagee's  attorney  that  the  pro- 
perty should  be  bid  in  and  held  for  the  mortgagor  on  certain 
conditions,  and  that  the  agreement  should  be  reduced  to  writ- 
ing after  the  sale,  the  mortgagee  took  the  land  in  trust  for 
the  mortgagor  subject  to  the  conditions  of  the  agreement 
which  could  be  proved  by  parol.(a)  The  announcement  that 
land  was  bought  in  the  interest  of  the  owner  absent  from  the 
state  owing  to  hostilities,  discouraged  the  bidding,  and  a  re- 
sulting trust  was  raised.(6) 

§  933.  Or  where  the  announcement  made  to  deter  bidders 
was  that  the  land  was  to  be  held  for  the  execution- 
creditor,  and  thereby  the  execution-debtor  got  it  at   ment* 
a  low  price.(c)    Where  one  by  a  promise  to  recon-  £?dbiddere" 

with  B.,  the  purchaser,  that  B.  should  sold  for  the  purpose,  and  a  resulting 

buy  the  land  and  hold  the  legal  title  as  trust  was  raised, 
security   for    his   expenditures,    and        (y)  MoRarey  v.  Huff,  32  Ga.  681. 
Green  paid  for  B.  part  of  the  purchase-        (*)  Gaple  v.  MoCollum,  27  Ala.  465. 
money  of  the  property,  which  went  at        (a)  Paine  v.  Wilcox,  16  Wis.  202. 
a  low  price  ;  it  was  held  that  B.  and  a        (6)  Crutoher  v.  Hord,  4  Bush,  360. 

vendee  to  whom  he  had  conveyed  the  See  Roach  v.  Hudson,  8  Bush,  410,  to 

legal  title  could  not  evict  Green,  and  the  same  effect. 

that  the  trust  and  mortgage  could  be        (c)  Brown  v.  Lynch,  1  Paige  Ch.  147. 

shown  by  parol.    In  Sandfoss  v.  Jones,  In   Rives  v.  Lawrence,  41    Ga.  283, 

35  Cal.  481,  which  was  to  the  same  where  one  persuaded  a  woman  to  stay 

general  effect,  the  purchasers  were  to  away  from  an  administrator's  sale  at 

recoup  themselves  out  of  the  profits  of  which  property  of  her  husband  was 

the  land  and  from  portions  of  it  to  be  being  sold,  promising  to  bid  it  in  for 
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vey  induced  the  owner  of  land  not  to  buy  it  in  at  a  tax 
sale,  it  was  held  that  an  implied  trust  arose  as  to  which  the 
Statute  of  Frauds  was  no  defence.(rf)  A.  purchased  at  a  judi- 
cial sale  the  property  of  a  debtor  B.,  who  had  a  right  of  re- 
demption, and  agreed  with  him  by  parol  to  reconvey  it  upon 
payment  of  the  purchase-money ;  0.  assuring  B.  and  A.  that 
he  would  allow  B.  to  redeem,  obtained  an  assignment  of  the 
property  from  A. ;  it  was  held  that  B.  upon  parol  evidence 
could  enforce  this  trust  against  C.(e) 

§  934.  The  trust  is  raised  where  the  purchaser  at  an  execu- 
Property  t^OD  ^e  bought  chattels  belonging  to  the  execution 
obtained       debtor  at  the  latter's  request  and  for  his  use.  but 

CD  6ft  D 

through       fraudulently  pulled  down  the  advertisements  of  sale 
ud*  and  got  the  property  cheap.(/)    Where  one  has  a 

bona  fide  claim,  whether  valid  or  not,  to  certain  land,  and  is 
induced  to  confide  in  the  verbal  promise  of  another  that  he 
will  purchase  for  the  benefit  of  the  former,  and  so  allow  him 
to  become  the  holder  of  the  legal  title,  a  subsequent  denial  of 
such  promise  by  the  purchaser  will  make  him  a  trustee  ex 
maleficio.  But  the  promisee  must  have  had  some  interest  in 
the  laud.(^) 

§  935.  The  fraud  producing  underbidding  at  a  sale  makes 
Remedi  *'  absolutely  void,  and  in  Pennsylvania  the  plaintiff 
in  Pennsyi-  is  not  required  to  tender  the  purchase-money  before 
bringing  suit  for  the  recovery  of  the  land;  and,  as 
the  sale  is  absolutely  void,  there  can  be  no  subsequent  ratifica- 
tion or  confirmation  of  it,  and  no  title  can  pass  to  the  vendees, 
except  upon  a  new  contract  upon  sufficient  consideration,  as  well 
as  a  memorandum  to  satisfy  the  Statute  of  Frauds.(A)  The 
trust  will  be  raised  in  favor  of  creditors  or  distributees.(i)    Or 

her,  and  announced  to  the  bystanders  (g)  Wolford  v,  Herrington,  86  Pa. 

that  it  was  for  her  he  had  bid  it  in ;  St.  39  ;  74  Pa.  St.  311. 

it  was  held  that  an  implied  trust  had  (A)  Seylar  v.  Carson,  69  Pa.  St.  87, 

been  raised.  considering  cases  whioh  are  absolutely 

(d)  Judd  v.  Mosely,  30  Iowa,  423,  and  relatively  void.  Brown  v.  Dy singer, 

citing   Bryant  v.  Hendricks,  5  Iowa,  1  Rawle,  408 ;  Kisler  v.  Kisler,  2  Watts, 

259  ;  See  Minot  v.  Mitchell,  30  Ind.  228.  325,  considered. 

(0)  Martin  v.  Martin,  16  B.  Mon.  8,  (t)  Lindsay    v.    Platner,    23    Miss, 

citing  Griffin  v.  Coffey,  9  B.  Mon.  452.  576. 

(/)  Estill  v.  Estill,  3  Bibb,  179. 
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[§  936. 


in  favor  of  the  daughter  of  a  deceased  widow  in  whose  interest 
the  alleged  trustee  declared  he  was  about  to  buy.(/)  The 
transaction  will  be  upset  on  the  ground  of  fraud,  but  not  on 
account  of  any  agreement  that  the  property  so  sold  shall  be 
held  for  those  who,  in  consideration  that  the  property  should 
be  held  for  them,  allowed  it  to  be  bought  at  a  low  rate.(A) 

§  936.  And  it  is  therefore  to  be  noticed  that  it  is  not  the 
breach  of  promise  at  the  sale  which  will  raise  the 
trust.     In  order  to  have  that  effect  it  must  be  shown   Sdd^fi 
that  the  declarations  prevented   bidding-.     When   notdis- 

1  ©  couraged 

bidding  has  not  been  prevented  the  trust  will  not  no  trust 
be  raisecL(J)    The  discouragement  of  bidding  must 


arises. 


(j)  Johns  v.  NorriB,  22  N.  J.  Eq. 
109;  27  N.  J.  Eq.  487. 

(k)  Schmidt  v.  Gatewood,  2  Rich. 
Eq.  162 ;  McDonald  v.  May,  supra,  being 
distinguished.  See,  also,  Johnston  v, 
Lamotte,  6  Rich.  Eq.  355  ;  as  to  fraud 
In  preventing  bidding,  citing  Schmidt 
v.  Gatewood,  which  was  explained  as 
not  meaning  that  the  failure  to  carry 
out  an  agreement  with  the  execution 
debtor  would  be  the  fraud,  but  that 
whether  there  was  or  was  not  an  agree- 
ment with  the  debtor,  a  prevention  of 
bidding  was  equally  a  fraud. 

In  Kellum  v.  Smith,  33  Pa.  St.  164, 
it  is  said  that  the  promise  to  buy  in  at 
sheriff's  sale  for  the  defendant  In  the 
execution  and  allow  him  to  redeem  is 
within  the  Statute  of  Frauds,  and  is 
not  a  resulting  trust  which  can  only 
arise  from  payment  of  purchase-money 
or  fraud  in  the  purchase,  and  when  the 
payment  or  the  fraud  is  subsequent  to 
the  procurement  of  title,  the  trust  will 
not  be  created,  and  the  reason  is  that 
mere  breach  of  a  parol  agreement  is 
not  such  fraud.  Brown  v.  Dysinger, 
supra,  is  distinguished  and  said  to  be  a 
misunderstood  case.  The  fraud  in  that 
case  was  in  getting  the  land  at  a  low 
price  by  pretending  to  buy  it  for  a 
debtor.  That  case  is  well  explained  in 
Haines  r.  O'Conner,  10  Watts,  313.  It 


is  also  said  that  Morey  v.  Herrick,  18 
Pa.  St.  123,  does  not  conflict  with  Jack- 
man  v.  Ringland,  4  W.  &  S.  149.  The 
trust  was  created  by  participation  in 
and  by  payment  of  part  of  the  price ; 
the  remarks  of  the  Judge  as  to  fraud 
raising  a  trust,  were  not  called  for; 
every  parol  contract  of  sale  within  the 
Statute  of  Frauds  involves  a  certain 
amount  of  confidence  which  is  broken 
by  the  breach  of  the  contract.  See, 
also,  Davis  v.  Hopkins,  15  111.  522. 

(0  Taylor  v.  Boardman,  24  Mich. 
287;  Bank  of  Carbondale  v.  Cowper- 
thwaite,  12  Rep.  763 ;  38  Leg.  Int.  404 ; 
Schumacher  v.  Wurtz,  1  Schuylk.  Leg. 
Rec.  166;  Burden  v.  Sheridan,  36 
Iowa,  125 ;  Bauroan  v.  Holzhausen, 
26  Hun,  505 ;  Mansur  v.  Willard,  57 
Mo.  348 ;  Conover  *.  Brush,  2  N.  Y. 
Leg.  Obs.  294;  Sidle  v.  Walters,  5 
Watts,  391. 

In  Barnet  v.  Dougherty,  32  Pa.  St. 
371,  it  was  held  that,  in  the  absence 
of  fraud,  a  promise  to  purchase  at 
sheriff's  sale  for  the  benefit  of  the  de- 
fendant in  the  execution  will  not  con- 
stitute the  purchaser  a  trustee  for  him 
unless  the  purchase  was  with  the 
money  of  the  latter ;  see  to  the  same 
effect,  Lamborn  v.  Watson,  6  Harr.  & 
J.  254  ;  S.  C,  ibid.  422. 

In  Merritt  v.  Brown,  6  C.  E.  Green, 
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be  actual,  and  clear  proof  of  it  made.(m)  The  mere  fact  that 
one  was  induced  by  another's  acts  or  words  to  allow  property 
to  be  sold  is  sometimes  held,  in  the  absence  of  evidence  of  fraud 
or  of  bidding  having  been  discouraged,  to  be  insufficient  to 
give  rise  to  an  implied  trust.(n)  Thus  where  a  guardian  of 
certain  minors  succeeded  in  obtaining  land  which  had  once 


403,  it  is  said  that  to  permit,  under  ordi- 
nary circumstances,  parol  trusts  to  be 
set  tip  by  defendants  in  execution, 
against  purchases  at  these  sales,  would 
be  obviously  subversive  of  the  true 
interests  of  all  parties  connected  with 
them.  Perhaps  no  means  could  be 
devised  more  calculated  to  introduce 
distrust  into  the  minds  of  buyers,  and 
bring  about  a  sacrifice  of  the  property 
offered  for  sale.  The  admission  of 
parties  as  witnesses  in  their  own  favor, 
coupled  with  the  privilege  of  com- 
plainants to  waive  the  oath  to  the 
answer  of  their  adversaries,  would 
largely  enhance  the  evils  to  be  appre- 
hended from  the  introduction  of  such  a 
rule  in  our  equitable  system.  The 
exceptions  to  the  Statute  of  Frauds  in 
this  matter  should  rest  on  fraud  ex- 
plicitly proved. 

In  McKee  v.  Vial,  79  N.  Car.  196,  where 
the  defendant  promised  the  plaintiff  to 
buy  the  latter's  land  in  at  an  execu- 
tion and  let  him  have  it,  the  Statute  of 
Frauds  applied,  as  the  plaintiff  did  not 
furnish  the  money  to  buy,  and  as  the 
bidding  was  not  discouraged,  and  the 
sale  was  fair,  although  the  proof  was 
that  under  the  impression  that  the  pur- 
chaser was  acting  for  the  defendant  in 
the  execution,  the  property  brought  a 
low  price. 

In  Brown  v.  Dysinger,  1  Rawle,  413, 
the  declarations  were  said  to  have  dis- 
couraged bidding,  and  the  trust  was 
raised,  citing  Stewart  v.  Brown,  2  S.  & 
R.  461,  but  Tod,  J.,  dissented.  See  for 
a  consideration  of  this  case,  Kellum  v. 
Smith,  33  Pa.  St.  164. 

44 


In  Fox  v.  Heffner,  1  W.  &  S.  372,  it 
was  held  that  a  purchaser  at  sheriff's 
sale  oould  only,  under  the  Statute  of 
Frauds,  be  held  a  trustee  where  there 
is  fraud,  and  that  the  mere  breach  of 
an  agreement  to  hold  for  the  execution- 
debtor  was  not  of  itself  fraud;  see 
Haines  v.  O'Connor,  10  Watts,  313. 

In  Conover  v.  Brush,  2  N.  T.  Leg. 
Obs.  294,  it  was  held  that  a  contract 
by  a  judgment  creditor  bidding  in  the 
property  sold  under  his  execution  to 
hold  it  for  the  judgment  debtor  does 
not  create  any  trust;  but  where  the 
judgment  debtor  agrees  to  give  up  his 
right  of  redemption,  and  the  judgment 
creditor  agrees  to  account  to  him  for 
the  surplus,  the  agreement  binds  not- 
withstanding the  Statute  of  Frauds. 

(to)  See  Haines  v.  O'Conner,  10 
Watts,  313 ;  Kellum  v.  Smith,  33  Pa. 
St.  158 ;  Leshey  v.  Gardner,  3  W.  &  S. 
314 ;  Agee  ».  Steele,  8  Ala.  948. 

In  Miltenberger  v.  Morrison,  39  Mo.  71, 
the  plaintiff  was  an  attaching  creditor 
of  W.,  who  was  the  grantor  of  a  deed 
of  trust  for  property  which  was  being 
sold.  M.,  the  beneficial  owner,  and  W. 
made  a  verbal  agreement  that  M.  would 
buy  as  trustee  for  W.,  and  he  would 
redeem.  It  was  held  that  this  parol 
agreement  was  within  the  Statute  of 
Frauds,  and  oould  not  be  enforced  in 
equity.  The  evidenoe,  however,  was 
not  strong  enough  to  show  discourage- 
ment of  bidding,  which  was  not  suffi- 
ciently averred  in  the  complaint.  See, 
also,  McKee  v.  Vial,  79  N.  Car.  196; 
Cooper  v,  Skeel,  14  Iowa,  579. 

(n)  Minot  v.  Mitchell,  30  Ind.  228. 
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belonged  to  the  father  of  the  minors  at  a  lower  price  because 
he  represented  that  he  bought  it  for  the  minors,  it  was  held 
that  the  trust  was  not  implied  but  express,  and  within  the 
Statute  of  Fraud8.(o) 

§  937.  And  in  a  case  where  the  defendant,  at  the  plaintiff's 
request,  agreed  by  parol  that  he  would  attend  a  sale  Exam 
of  the  plaintiff's  farm  under  a  decree  of  foreclosure;  of  insuffi- 
would  bid  off  the  premises,  and  take  a  deed  in  his  dence  to 
own  name ;  would  give  the  plaintiff  an  opportunity  ra,8e  tru8t* 
to  repay  him  the  amount  of  his  bid,  and  have  a  re-conveyance 
of  the  premises ;  and  the  defendant  accordingly  bid  off  the 
farm  and  took  a  deed  in  his  own  name ;  it  was  held  to  be  no 
resulting  trust,  and  that  the  Statute  of  Frauds  applied.(^) 
And  the  courts  hold  that  a  representation  of  the  purchaser 
at  sheriff's  sale  that  he  was  bidding  for  the  execution-defendant 
standing  alone  created  an  express  trust,  and  therefore  within 
the  Statute  of  Frauds,  there  being  no  contract  between  the  pur- 
chaser and  the  execution-defendant,  and  no  money  advanced 
by  the  latter,  and  no  evidence  also  that  general  bidding  was 
diseouraged.(y)    So  where  A.,  the  defendant  in  an  execution, 
having  been  living  on  the  land  for  several  years,  B.,  the  pur- 
chaser at  sheriff's  sale,  took  a  deed ;  A.  then  endeavored  to  set 
up  a  resulting  trust  in  his  own  favor,  but  it  was  held  that  if 
B.  had  bought  the  land  with  his  own  money  no  resulting 
trust  would    ari8e.(r)     An  agreement,  however,  with   the 
execution-debtor  to  purchase  at  sheriff's  sale  and  hold  for 
his  benefit,  though  an  express  trust,  is  good  as  to  personalty' 
though  not  as  to  realty.(s)    The  purchaser  is  entitled  to  the 


(o)  Rogers  v.  Simmons,  55  111.  76.  as  the  suit  did  not  go  on  eon  tract,  bat 

(p)  Lathrop  v.  Hoyt,  7  Barb.  59.  because  the  purchaser  had  by  fraud  got 

(o)  Gilbert  v.  Carter,  10  Ind.  16.  the  property,  the  fraud  being  the  set- 

(r)  Graves  v.  Dngan,  6  Dana,  331.  ting  up  of  the  parol  contract  with  the 

(*)  McDonald  v.  May,  1  Rich.  Eq.  execution-debtor ;  the  case  would  have 

95-98,  where  the  proof  was  that  a  ma-  been  the  same  if  the  purchaser  had 

Jority  of  the  bidders  went  on  bidding,  claimed  that  he  had  such  a  contract, 

and  the  property  brought  a  good  price ;  when  in  point  of  fact  he  had  none.    S. 

and  there  was  no  proof  that  any  par-  C,  p.  98,  the  court  put  the  case  on  the 

tioular  bidder  was  discouraged,  and  the  ground  just  given,  and  regarded  the 

Statute  of  Frauds  was  said  not  to  apply  oontract  being  in  parol  as  non-ezistant. 
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repayment  of  what  he  had  given  for  the  land  at  the  Bale, 
although  underbidding  is  shown.(l) 

§  988.  He  would  be  held  to  be  trustee  both  for  the  execution- 
creditor  and  the  execution-debtor.(w)  In  Pennsyl- 
Pennsyl-  vania  it  was  also  held  that  in  these  cases,  though  a 
vania.  trust  might  arise  i  n  favor  of  the  defendant  i  n  the  execu- 

tion, yet  the  sale  was  not  necessarily  to  be  avoided.(t?)  Where 
the  land  was  sold  in  the  mean  while  by  the  purchaser  at  the 
execution-sale,  he  was  decreed  to  pay  for  it  what  it  would  have 
brought  if  the  bidding  had  been  free;  and  in  some  instances 
it  is  held  that  if  the  purchaser  uses  his  contract  to  stop  bid- 
ding, he  shall  lose  the  benefit  of  the  purchase.(u?)  Many  of 
these  references  are  to  cases  where  there  was  no  violation  of 
the  understanding  between  the  parties ;  nor  any  breach  of  the 
duty  owed  by  the  alleged  trustee  to  the  equitable  claimant  for 
the  former  to  take  the  legal  title. 

The  fraud  which  will  give  rise  to  a  constructive  trust  may 
be  for  convenience  of  classification  divided  into  that  which 


is — 


(1)  Between  the  parties. 

(2)  As  against  third  parties. 


989. 


(1)  Fraud  between  the  parties  is  where  there  is  such 
a  relation  between  them  as  that  it  would  be  a  viola- 
tion of  fiduciary  duty  for  the  alleged  trustee  to  take 
and  hold  the  legal  title,  and  to  deny  the  title  of  the 
equitable  claimant.  The  fraud  must  be  in  the  pro- 
curement of  the  title  not  in  the  breach  of  any  mere  agree- 
ment.   This,  if  a  trust  at  all,  would  be  an  express  one.(u>1) 


Fraud  be- 
tween the 
parties 
giving  rise 
to  trust. 


(0  Sharp  v.  Long,  28  Pa.  St.  439 ; 
Marlatt  v.  Warwick,  3  C.  E.  Green, 
109  ;  3.  C,  affd.  4  id.  440. 

(u)  Haines  v.  O'Connor,  10  Watts, 
313;  Fox  v.  Heffher,  1  W.  &  S.  372. 
Bat  on  the  other  hand,  in  Kinard  v. 
Hiers,  3  Rich.  Eq.  423,  Johnson,  chan- 
cellor, dissented  from  the  ruling  of  the 
court,  and  said  McDonald  v.  May,  1 
Rich.  Eq.  91,  and  Schmidt  v.  Gatewood, 
2  Rich.  Eq.  162,  authorised  no  more 
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than  the  setting  aside  of  the  sale,  and 
that  the  former  owner  of  the  land,  the 
alleged  cestui  que  trust,  could  not  re- 
cover under  the  purchase.  Meador  v. 
Jackson,  MS.  Columbus,  May,  1837, 
cited  by  the  court. 

(»)  Sharp  v.  Long,  28  Pa.  St.  438. 

(to)  Keith  v.  Purvis,  4  Desaus.  114; 
McDonald  v.  May,  1  Rich.  Eq.  91. 

(it1)  See  Express  Trusts. 
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[§  941. 


The  relation  spoken  of  exists  in  the  following  cases: — 

§  940.  Where  the  funds  employed  are  those  of  a  cestui  que 
(rust ;  and  the  ordinary  and  simple  form  of  constructive  trust 
is,  when  one  person,  having  the  funds  of  another  in 
his  possession,  invests  them  in  property,  and  takes  of  trust**, 
the  title  to  himself.  The  law  in  such  cases  implies  etc* 
a  trust,  and  holds  that  the  trustee  has  the  naked,  legal  title, 
whilst  the  real  ownership  is  in  the  person  whose  money  paid 
for  the  property.(ar) 

And  so,  when  a  trustee  of  any  kind  has  in  his  possession 
trust  funds,  and  agrees  with  the  cestui  que  trust  to  invest  them 
in  real  estate  generally.  If  he  does  invest  them  in  real  estate, 
taking  the  title  to  himself,  the  owner  of  the  funds  has  a  re- 
sulting trust,  which  he  may  enforce,  either  by  electing  to  take 
the  land,  or  enforce  his  lien  against  it  for  the  money .(y) 

§  941.  Formerly,  trust  funds  invested  in  land  by  trustees 
could  not  be  followed.^)    But  now  the  general  principle  is, 


(?)  Fonb.  Bq.  401 ;  1  Lead.  Caa.  Bq. 
200,  203,  and  authorities  cited ;  Hill  on 
Trustees,  141. 

(y)  1  Lead.  Cas.  Sq.  195,  204,  and 
authorities  cited ;  Fonb.  Eq.  423 ;  note 
Hill  on  Trust.  142 ;  Wallace  v.  Duffield, 
2  S.  &  R.  526 ;  Sanford  v.  Weeden,  2 
Heisk.  74 ;  Whaley  v.  Whaley,  14  Kept. 
43. 

A  trustee  who  purchased  land  for 
the  benefit  and  at  the  request  of  his 
cestui  que  trust,  but  took  the  titles  in 
his  individual  name  and  afterwards 
sold  portions  of  it  and  made  titles  and 
took  the  securities  for  the  payment  of 
the  purchase-money  also  in  his  indi- 
vidual name,  and  who  had  admitted 
the  fiduciary  nature  of  the  transaction 
in  an  answer  to  a  former  bill,  and  in  a 
letter  to  one  of  the  purchasers  of  a  por- 
tion of  the  land,  was  not  allowed  after- 
ward to  deny  the  trust  or  to  avail 
himself  of  the  statute  of  limitations, 
or  that  of  frauds  or  perjuries  ;  Brown 
v.  Brown,  1  Strobh.  Bq.  363. 


But  where  trust  moneys  were  used 
by  a  trustee  not  in  the  acquisition  of 
the  title  to  real  estate,  but  in  its  im- 
provement, the  proceeds  of  the  sale  of 
suoh  real  estate  by  the  assignee  for  the 
benefit  of  creditors  of  the  trustee,  is 
not  impressed  with  a  resulting  trust. 
The  trust  must  arise  at  inception  of 
the  title.  Cross's  App.,  38  Leg.  Int.  316. 

(*)  Freeman  v.  Kelly,  1  Hoff.  Ch. 
94,  citing  Heron  v.  Heron,  Prec.  Ch. 
163;  Kirk  v.  Webb,  ibid.  84;  New- 
ton v.  Preston,  ibid.  103;  Kinder  v. 
Miller,  ibid.  172;  but,  contra,  Anon. 
8el.  Ca.  Ch.  57 ;  Ryall  v.  Ryall,  1  Atk. 
59 ;  Wilson  v.  Foreman,  2  Dick.  Ch. 
593 ;  Lane  v.  Dighton,  Amb.  409.  In 
Kirk  v.  Webb,  Prec.  in  Chanc.  84,  it 
was  held  that  where  a  trustee  bays 
land  with  the  profits  of  the  trust 
estate,  and  takes  a  conveyance  in  his 
own  name,  there  was  no  trust  for 
the  original  cestui  que  trust,  and  there 
being  no  writing  to  prove  the  express 
trust ;  seats  if  the  deed  had  recited  the 
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that  if  a  receiver,  executor,  factor,  or  trustee  lays  out  the 
money  which  he  holds  in  his  fiduciary  character, 
may  be  in  the  purchase  of  real  estate,  and  takes  the  con- 
foiiowed.  veyance  to  himself,  he  who  is  entitled  to  the  money 
may  follow  the  same,  and  consider  the  purchase  as  made  for 
his  use,  and  the  purchaser  as  his  trustee.(a) 

§  942.  And  perhaps  the  rule  is  that  payment  made  partly 
And  trustee  out  of  his  own  and  partly  out  of  funds  which  he  holds 
pro  tanto.  \n  trU8t  for  another,  will  make  the  holder  of  the  legal 
title  a  trustee  pro  tanto.(b)  For  instance,  where  a  party  pur- 
chased land,  and  not  being  able  to  pay  the  entire  purchase- 
money,  procured  another  to  advance  the  balance,  who  took  a 
conveyance  in  his  own  name  as  security,  and  paid  part  of  the 
price  out  of  the  real  purchaser's  money  in  his  hands,  and  who 
afterwards  sold  the  land  for  a  large  sum  without  any  foreclosure, 
it  was  held  that  the  latter  was  liable  to  the  former  in  assumpsit 
under  the  common  counts,  to  the  extent  of  his  interest  in  the 
land,  which  was  the  amount  of  his  money  used  in  the  pur- 


purchase  to  have  been  made  with  the 
trust  funds.  Justice  Powel  cited  the 
case  of  Walter  de  Chirton,  in  which  it 
was  held  even  against  the  king,  that 
no  resulting  trust  arose  from  the  pur- 
chase by  one  with  the  moneys  of 
another;  the  Master  of  the  Rolls 
thought  that  if  it  had  been  expressly 
proved  that  these  purchases  had  been 
made  with  the  profits  of  the  trust 
estate,  the  trust  might  be  upheld. 

In  Deg  v.  Deg,  2  P.  Wms.  412,  it 
was  held  that  money  laid  out  wrong- 
fully in  land,  the  title  to  which  is 
taken  in  the  name  of  the  person  con- 
verting the  funds,  cannot  be  followed. 
But  see,  however,  Balgney  v.  Hamilton, 
Amb.  414;  Ryall  v.  Ryall,  Amb.  413; 
Lane  v.  Dighton,  Amb.  409 ;  Leeohmere 
v.  Lord  Carlisle,  2  P.  Wms.  225,  with 
oases  oited ;  see  Hopper  v.  Coiiyers,  2 
L.  R.  Eq.  552,  as  to  how  far  money 
misappropriated  can  be  followed  so  as 
to  create  a  lien  or  trust  in  the  property 
purchased  with  the  money. 
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(a)  Phillips  v.  Crammond,  2  Wash. 
C.  0. 441 ;  Smith  v.  Burnham,  3  Sumn. 
456 ;  Jackson  d.  Kane  v.  Sternbergh,  1 
John.  Cas.  155 ;  Lounsbery  v.  Purdy, 
16  Barb.  380 ;  Malin  ».  Malm,  1  Wend. 
652 ;  Robison  v.  Robison,  44  Ala.  235  ; 
King  v.  Weeks,  70  N.  Car.  372 ;  Burks 
v.  Burks,  7  Bazt.  353 ;.  Williams  v. 
Brown,  14  111.  200 ;  Boyd  v.  McLean,  1 
John.  Ch.  582 ;  Coates  v.  Woodworth, 
13  IU.  654 ;  Britton  i>.  Handy,  20  Ark. 
381 ;  Ward  v.  Armstrong,  84  111.  151 ; 
Chaplin  v.  McAfee,  3  J.  J.  Marsh. 
513;  Van  Dyke  v.  Johns,  1  Del.  Ch. 
93. 

(b)  Watson  v.  Thompson,  12  R.  I. 
467,  where  an  estate  bought  by  trust 
funds,  to  which  the  trustee  addB  his 
own,  raises  a  trust  for  the  cestui  que 
trust,  and  the  burden  will  be  on  the 
trustee  to  show  the  amount  of  his  own 
funds,  or  otherwise  the  cestui  que  trust 
will  take  the  whole ;  as  to  which  see 
Sieman  v.  Austin,  33  Barb.  9. 
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chase  with  interest,  and  the  value  of  his  improvements.^) 
And  the  rule  will  be  enforced  as  against  the  trustee's  credi- 
tors.^) Especially  where  the  trusteeship  is  admitted  in  a 
former  bill  and  in  a  letter  produced.(i)  Or  even  upon  parol 
admissions  of  the  trustee.(/)  The  trust,  however,  as  in  the 
other  cases  of  payment,  only  results  from  the  original  transac- 
tion, and  the  payment  must  be  made  at  the  time  of  convey- 
ance. A  subsequent  use  of  trust  funds  in  payment  of  a  trustee's 
notes  is  not  sufficient.^)  But  the  resulting  trust  will  not 
prevail  against  a  bona  fide  purchaser  for  value  without 
notice.(A)  If  funds  are  placed  in  the  hands  of  a  trustee, 
under  an  agreement  to  be  invested  in  specific  property,  which 
is  subsequently  bought,  and  the  title  taken  in  the  name  of  the 
trustee,  the  law  raises  a  presumption  that  the  funds  of  the 
cestui  que  trust  were  used  in  the  purchase.(f)  A  sale  by  a 
trustee  having  the  legal  title  to  one  of  several  persons  inter- 
ested in  the  land,  for  a  nominal  price,  under  an  arrangement 
by  which  the  vendee  was  to  hold  for  the  others  interested, 
creates  a  trust  which  may  be  proved  by  parol.(J ) 

§  943.   But  the  trust  will   not  be  sustained  in  a  case  in 
which  the  person  to  whom  the  land  was  conveyed, 
as  trustee,  agreed  to  make  a  certain  disposition  of  it  trustee's 
and  hold  the  proceeds  for  the  benefit  of  the  trust,  angwer- 
and  who  afterwards,  in  a  suit  in  equity,  deuied  that  the  land 
then  conveyed  to  him,  and  as  to  which  the  trust  was  attempted 
to  be  continued,  was  bought  with  the  trust  funds.(£) 

(c)  Gass  v.  Gass,  1  Heiflk.  613 ;  Mason  428,  the  answer  denied  the  trust,  and 

p.  Showalter,  85  111.  133.  for  the  defendants  it  was  oontended 

(ci)  Russell  v.  Allen,  10  Paige,  249 ;  that  they  were  entitled  to  the  benefit 

Gass  v.  Gass,  1  Heisk.  613.  of  the  Statute.     But  the  court  say : 

(«)  Brown  v.  Brown,  1  Strobh.  364.  "  Is  there  suoh  a  denial  of  trust  by  the 

(/)  German v.Gabbald,  3 Binn.  303.  answer?    The  true  test  is  this  :  If  the 

C?)    Coles    v.  Allen,    64   Ala.  98 ;  court  can  execute  the  trust  from  the 

Brans  Est.;  2  Ashmead,  470.  admissions  made  by  the  answer,   so 

(A)  Sandford  v.  Weeden,  2  Heisk.  81 ;  that  the  complainants  are  not  under  the 

Chadwell  v.  Wheless,  6  Lea,  322.  necessity  of  resorting  to  parol  proof  of 

(0  Sandford  v.  Weeden,  2  Heisk.  74.  the  trust  to  entitle  them  to  relief,  suoh 

(/)  Morton  v.  Clayton,  61  111.  35.  admissions  will  ezolude  the  defendants 

(k)  Walker  v.  Brungard,  13  Sm.  &  from  the  benefit  of  the  Statute  if  not 

M.  753.  insisted  upon  by  the  answer.      For 

In  Dean  v.  Dean,  Stockton  Ch.  B.  how  can  the  answer  be  said  to  deny 

vol.  in. — 4  49 
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Trusts 
raised  in 
cases  of 
relatives. 


§  944.  Upon  the  same  principle  of  the  investment  of  trust 
funds  trusts  are  raised,  where  in  certain  cases  the 
parties  are  relattves.(0  Thus,  the  widow  of  a  grantor 
in  a  trust  deed,  if  she  borrows  money  to  purchase  the 
land  at  the  trustee's  sale  from  a  person  who  bids  for 
her,  and  takes  title  to  himself  as  security,  has  a  resulting 
trust,  upon  which  her  heirs,  after  she  has  repaid  most  of  the 
money,  can  maintain  a  bill  to  discover,  pay  the  balance,  and 
enjoin  her  agent's  heirs  from  prosecuting  an  action  in  eject- 
ment. The  resulting  trust,  which  arises  in  such  a  case  from 
the  facts  and  the  relation  of  the  parties,  is  not  destroyed  by 
the  verbal  and  therefore  void  contract  that  the  lender  of  the 
money,  who  attends  the  sale,  accompanied  by  the  widow,  and 
bids  in  the  property,  shall  hold  it  in  trust  for  her.(m) 
§  945.  Or  where  the  purchase  is  made  by  administrators  with 
funds  of  the  estate.(n)  But  a  bill  will  be  dismissed 
istrators,  unless  the  evidence  is  clear  either  that  the  alleged 
etc  trustee  bought  lands  which  the  decedeut  was  about 

to  purchase,  or  used  funds  in  his  hands  as  administrator.(o) 


the  trnst  if  upon  its  admissions  the 
court  can  execute  the  trust  ?  The 
point  is,  not  whether  the  answer  de- 
nies the  trust,  modo  et  forma,  as  alleged 
in  the  answer,  but  whether  there  is 
such  a  substantial  denial  of  it  as  to  pre- 
vent the  court's  granting  the  relief, 
upon  the  principle  that  the  complainant 
can  recover  only  allegata  et  probata." 

(/)  As  in  Corse  v.  Leggett,  25  Barb. 
391,  where  the  grandfather,  S.  L.,  of 
certain  minors  agreed  with  their  father 
that  he,  S.  L.,  would  buy  in  certain 
property  sold  under  a  mortgage  in 
which  the  minors  had  an  interest. 
This  he  did  and  signed  a  declaration ; 
but  even  if  he  had  not  signed  it,  the 
trust  would  have  arisen ;  citing  the 
cases ;  see,  also,  Lloyd  v.  Lynch,  28 
Pa.  St.  423. 

(m)  Robinson  v.  Leflore,  59  Miss. 
148. 

So,  where  K.  in  his  lifetime  bought 
of  one  B.  the  land  in  suit,  paying  there- 

50 


for  money  received  from  his  mother,  the 
defendant,  with  the  understanding  that 
he  should  purohase  the  land  for  her 
benefit,  taking  the  deed  in  his  own 
name.  The  plaintiff,  then  the  wife  of 
K.,  with  full  knowledge  of  the  facts, 
procured  V.  to  make  a  deed  of  gift  of 
the  premises  to  her ;  and  it  was  held 
that  the  plaintiff  took  the  legal  title 
in  trust  for  the  defendant.  The  de- 
clarations of  K.,  made  after  the  deed 
of  gift  from  V.  to  the  plaintiff,  that 
the  purchaser  was  the  defendant,  and 
recognizing  the  trust,  are  admissible ; 
Wormouth  v.  Johnson,  58  Cal.  622. 

(n)  Moseley  v.  Lane,  27  Ala.  70,  with 
many  cases;  Osborne  v.  Graham,  30 
Ark.  66;  Johnson  v.  Quarles,  45  Mo. 
423 ;  Seaman  v.  Cook,  14  111.  501 ;  Mil- 
ler v.  Birdsong,  7  Bazt.  531. 

(©)  Gay  v.  Gay,  6  Allen,  181.  And 
in  a  case  where  the  defendant,  an  ad- 
ministrator of  N.  V.  D.,  deceased,  sold 
pursuant  to  an  order  of  the  Orphans' 
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Or  where  the  alleged  trustee,  who  was  one  of  several  ten- 
ants in  common,  took  the  conveyance  to  himself  of  an  out- 
standing title.(p)  In  a  case,  also,  in  which  the  funds  were 
invested  by  the  committee  of  a  lunatic,  the  trust  was  decreed, 
although  their  report  to  the  Court  of  Chancery  had  not  ac- 
knowledged the  trust  (?) 

§  946.  In  the  same  manner  as  to  funds  invested  by  the 
guardian  of  minors.(r)    But  in  a  case  in  which  a  guardian  in- 


Court  certain  lands  of  his  intestate  for 
the  payment  of  debts,  and  they  were 
bid  off  by  G.  M.  for  the  defendant 
at  his  request.  The  sale  being  re- 
turned to  the  Orphans'  Court,  and 
confirmed  by  it,  the  lands  were  con- 
veyed by  the  defendant  as  adminis- 
trator of  the  intestate  to  Gh  M.,  the 
bidder,  and  were  subsequently  reoon- 
veyed  by  G.  M.  to  the  defendant  in  fee 
simple.  Upon  a  bill  filed  by  the  heirs- 
at-law  of  N.  V.  D.,  deceased,  the  intes- 
tate, to  charge  the  lands  with  a  trust 
for  their  benefit,  it  was  held  that  there 
was  no  trust ;  and  that  the  rule  that 
a  trustee  cannot  purchase  the  trust 
estate  is  subject  to  some  limitations. 
The  English  decisions  seem  to  hold 
that  such  a  purchase  made  through  a 
third  person,  where  creditors  are  the 
cestui*  que  trust,  may  afterwards  be  sanc- 
tioned by  the  oourt  with  the  assent  of 
the  majority  of  the  creditors;  Van 
Dyke  v.  Johns,  1  Del.  Ch.  94 ;  and  see, 
as  to  the  purchase  by  trustees,  adminis- 
trators, etc.,  a  note  to  this  case  in  12 
Amer.  Dec.  85. 

( p)  Lloyd  v.  Lynch,  28  Pa.  St.  423, 
where  it  is  said  that  "although  the 
mere  declaration  of  a  vendee  that  he 
intends  to  buy  for  another,  without 
evidence  of  any  previous  agreement  to 
do  so,  or  of  any  advance  of  money  for 
the  purpose,  raises  no  trust  which  oan 
be  supported  in  equity ;  Robertson  v. 
Robertson,  9  Watte,  32 ;  Sidle  v.  Wal- 
ters, 5  Watts,  391 ;  Bear  v.  Whissler,  7 
Watts,  147.    Yet  inasmuch  as  Thomas 


Parrel,  on  the  death  of  his  father,  be- 
came a  tenant  in  oommon  with  his  two 
sisters,  independently  of  his  duty  as 
a  brother,  his  obligation  to  his  sisters, 
as  a  tenant  in  common  with  them,  re- 
quired that  any  title  whioh  he  might 
obtain  to  the  premises  should  enure  to 
the  benefit  of  all.  This  principle  of 
law  gives  to  all  the  heirs  of  Barnabas 
Parrel  the  benefit  of  the  two  deeds  ac- 
quired by  one  of  them  for  the  premises 
held  in  common ;  5  John.  Ch.  R.  408 ; 
Smiley  v.  Dixon,  1  Penn,.  R.  439 ;  Wea- 
ver v.  Wible,  1  Casey,  272.  And  those 
deeds  can  only  be  used  as  a  security  to 
enforce  contribution  for  the  money  paid 
for  them." 

In  Stewart  v.  Brown,  2  S.  &  R.  461, 
it  was  said  that  if  one  purchase  at  a 
sale  of  two  tenants  in  common  of  the 
land  for  unpaid  taxes  under  an  agree- 
ment that  the  co-tenant  should  be 
equally  interested,  he  would  be  con- 
sidered in  equity  as  holding  for  himself 
and  the  other  as  tenants  in  common, 
and  this  though  he,  the  defendant,  in 
his  answer  denied  the  agreement. 

(?)  Reid  v.  Fitch,  11  Barb.  406. 

(r)  Sieman  v.  Austin,  33  Barb.  9, 
where  it  was  held  that  the  trust  covered 
the  entire  estate  and  not  the  part  only 
for  which  the  cestui  que  trust's  money 
was  actually  paid. 

O'Hara*.  Dilworth,  72  Pa.  St.  403  ; 
Pashall  v.  Henderson,  28  Ohio,  668 ; 
Shelton  v.  Lewis,  27  Ark.  190 ;  Sweet 
v.  Jaoocks,  6  Paige  Ch.  364;  Johnson 
».  Dougherty,  3  C.  E.  Gr.  406 ;  Snell 
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debted  to  his  ward  purchased  land  which  he  declared  was  for 
his  ward,  paid  for  it  with  his  own  money,  and  put 
dianB^at.  the  ward  in  possession,  but  took  the  title  in  his  own 
%£*e7*'  name:  it  was  held  that  there  was  no  resulting 
trust  to  the  ward,  and  that  in  the  absence  of 
proof  of  an  agreement  that  the  land  was  to  be  received  in 
payment  of  the  debt,  the  ward  had  no  title  to  it.  The  Statute 
of  Frauds,  however,  was  not  in  this  case  set  up  by  either  plea 
or  answer.(s)  If  the  late  guardian  of  a  female  ward  and  of 
other  wards  several  years  after  the  marriage  of  the  female 
ward,  and  after  he  had  settled  with  the  other  wards,  cause 
execution  to  issue  on  a  judgment  received  by  him  as  guardian 
before  the  marriage,  and  purchased  land  sold  under  it,  the  pre- 
sumption would  be  that  he  acted  under  a  claim  of  right  and 
for  himself,  and  if  any  constructive  trust  would  arise  from 
the  fact  that  the  husband  and  wife  had  funds  in  their  hands  of 
the  guardian  or  an  interest  in  the  judgment,  the  trust  would  be 
in  favor  of  the  husband,  and  if  he  elected  to  follow  the  fund 
into  the  land,  it  would  be  a  reduction  of  the  fund  or  chose 
in  action  into  possession.^)  In  the  same  way  the  rule  is  ap- 
plied in  cases  in  which  the  relation  of  attorney  and  client  exists, 
and  where  an  attorney-at-law  contrary  to  the  interest  of  his 
client  purchases  at  sheriff's  sale,  a  resulting  trust  will  be  de- 
creed.^) And  in  a  state  in  which  resulting  trusts  from  pay- 
ment are  abolished  it  was  held  that  an  attorney  employed  to 
buy  tax  titles  and  other  outstanding  claims  against  his  client's 
lands,  the  client  paying  the  money  but  the  attorney  taking  the 
title  and  conveying  to  a  third  party  ;  the  resultiug  trust  for 
the  client  will  be  raised.(t?)  Or  where  property  was  bought  at 
a  nominal  price  at  sheriff's  sale  by  the  counsel  for  the  plaintiff 
in  the  execution,  a  trust  under  the  circumstances  would  be 
raised  for  both  plaintiff  and  defendant  in  the  execution,  and 

v.  Elam,  2  Heisk.  82 ;  Rice  v.  Rice,  18  (u)  Leisingring  v.  Black,  5  Watts, 

Cent.  L.  J.  39,  S.  C.  111. ;  Flagg y.  Mann,  304 ;  Cameron  v.  Lewis,  56  Miss.  76  ; 

2  Sumn.  529.  Manning  v.   Hayden,   13  West.  Jar. 

(«)  Taliaferro  v.  Taliaferro,  6  Ala.  317. 

404.  (v)    Linsley   ».   Sinclair,   24  Mich. 

(0  Lane  v.  Former,  11  Lea,  569.  380. 
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the  latter  can  therefore  redeem.(w)  But  it  is  to  be  noticed, 
however,  that  in  these  cases,  also,  a  distinction  is  sometimes 
made  and  the  trust  not  decreed,  where  the  money  paid  be- 
longed to  the  agent  or  attorney .(2) 

§  947.  Under  this  head  of  fraud  as  giving  rise  to  a 
resulting  or  constructive  trust,  will  be  considered 
cases  of  partners,  and  purchases  made  with  partner-  ^J^SJJ^ 
ship  funds.  In  such  cases,  also,  the  Statute  of  Frauds  partnership 
does  not  apply,  and  the  facts  may  be  shown  giving 
rise  to  the  constructive  trust.(y)  And  upon  proof  of  the 
partnership  and  partnership  property  the  trust  will  be  held 
for  minor  children  of  a  deceased  partner.^)    In  one  of  the 


(w)  Howell  v.  Baker,  4  Johns.  Ch. 
118. 

(x)  Wallace  v.  Brown,  2  Stockt. 
308;  Hidden  v.  Jordan,  21  Cal.  92. 

(y)  Andersen  v.  Lemon,  8  N.  Y. 
239;  Chamberlin  v.  Chamberlin,  44 
N.  Y.  Sap.  116 ;  Baldwin  v.  Johnson, 
8ax.  Ch.  N.  J.  441 ;  Dewey  v.  Dewey, 
35  Vt.  560 ;  Hirbour  0.  Reeding,  3  Mon- 
tana, 15;  8ernggs  v.  Russell,  McCa- 
hon's  Rep.  39;  Hanff  v.  Howard,  3 
Jones  Rq.  440;  Nicoll  17.  Ogden,  29  111. 
323 ;  Jarvis  v.  Brooks,  27  N.  H.  37 ; 
Lacy  v.  Hall,  37  Pa.  St.  360;  York  0. 
Clemens,  41  Iowa,  95 ;  Hanoook  v.  Tal- 
ley,  5  Va.  L.  J.  584 ;  Phillips  v.  Cram- 
mond,  2  Wash.  C.  C.  441. 

And  where  B.,  W.,  and  H.  went  to  Ne- 
vada to  examine  a  mine  with  the  verbal 
understanding  that  if  they  liked  it  and 
eonld  get  a  bond  on  it  they  would  be 
equally  interested ;  and  after  examining 
and  reporting  this  mine,  H.  and  one  S. 
went  to  view  another  mine,while  B.  and 
W.  took  the  train  for  Virginia  City;  bnt, 
hearing  of  the  Mt.  Cory  Mine,  stopped 
off  and  examined  it,  and  got  a  verbal 
offer  from  the  owners  to  sell  them  the 
mine  for  $16,000  within  fifteen  days, 
which  offer  they  did  not  accept;  and 
W.  then  proposed  to  B.  that  he  (W.) 
would  endeavor  to  get  F.  to  buy  the 


mine  and  carry  them  an  interest,  which 
was  acceded  to  by  B.  and  W. ;  there- 
upon W.  procured  P.  to  buy  the  mine 
with  his  own  funds,  and  carry  him  (W.) 
a  fourth  interest,  but  with  the  verbal 
understanding  between  W.  and  B.  that 
the  latter  was  to  be  equally  interested 
with  him  in  the  one-fourth  in  payment 
of  his  share,  $2000,  of  the  purchase- 
money.  It  was  held  that  this  did  not 
create  a  partnership  between  B.  and 
W.,  nor  a  trust  in  B.'s  favor  which 
equity  could  enforce.  Brazell  v.  Wells, 
12  Pao.  Co.  L.  J.  305. 

In  Harvey  r.  Penny  packer,  4  Del.  Ch. 
445.  A.,  member  of  firm  A.  &  B.,  bought 
land  at  sheriff's  sale,  and  paid  ten  per 
cent,  of  the  value  down,  giving  his  notes 
for  the  balance ;  the  cash  paid  down 
was  partnership  money,  and  the  seve- 
ral payments  afterwards  made  were 
from  the  same  fund  ;  being  all  charged 
up  to  him  on  the  books  of  the  firm. 
After  A.'s  death  it  was  held  that  B. 
could  not  raise  a  resulting  trust.  See 
this  case  for  an  elaborate  discussion  of 
law  relating  to  resulting  trusts.  . 

(*)  In  re  Thos.  Ryan,  3  Ir.  Rep.  Eq. 
238,  where  the  evidenoe  was  that  it  was 
partnership  property  ;  the  one  partner 
becoming  trustee  for  minor  children  of 
the  deceased  partner.    But  the  case  is 
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cases  it  is  said,  however,  that  a  parol  contract  of  partnership 
to  boy  and  sell  lands  will  not  give  the  obligee  any  right  in  the 
proceeds  of  the  sale,  though  there  be  personalty,  because  the 
trust  or  right  attached  to  the  land,  and  was  within  the  Statute 
of  Frauds.  Where  the  contract  is  to  purchase  contracts  for 
conveyances  of  land,  and  to  sell  them  for  the  benefit  of  the  part- 
nership account,  it  would  appear  that  the  Statute  of  Frauds 
might  not  attach,  and  there  is  little  doubt  that  where  the 
lands  are  bought  by  one  partner  not  with  his  partner's  money 
nor  with  partnership  funds,  but  with  his  own,  no  resulting 
trust  ari8es.(a)  And  if  the  deed  shows  the  parties  to  be  ten- 
ants in  common,  it  cannot  be  shown  by  parol  as  to  third  par- 
ties that  it  was  partnership  property .(6) 

§  948.  But  in  a  case  in  which  the  land  bought  with  partnership 
f  unds  was  not  even  in  the  line  of  its  business,  but  was 
of  line  of  an  outside  speculation,  the  resulting  trust  was  shown 
business.  ^  parol.(<?)  And  where  lands  purchased  in  the  name 
of  one  partner  are  alleged  to  have  been  bought  with  money 
advanced  by  the  firm  under  an  express  agreement  that  the 
firm  should  own  them,  a  bill  filed  by  another  partner  to  enforce 
the  agreement  cannot  be  maintained  unless  such  express  agree- 
ment is  made  out  by  proof.  The  complainant  cannot,  under 
such  allegations,  rely  on  the  theory  of  a  resulting  trust  arising 
out  of  a  purchase  with  partnership  funds,  without  an  agree- 
ment to  buy  for  the  joint  benefit.(d) 

§  949.  But  the  parol  trust  was  declared  in  lands  held  in 

partnership,  and  whose  profits  were  shares,  although 

cuted.  the  title-deed  was  lost,  and  it  did  not  appear  whether 

not  like  a  purchase  for  one  and  title  reduction  of  the  head  rent,  such   a 

to  another  when  the  property  is  a  lease-  lessee  is  not  a  trustee. 

hold,  and  the  original  price  is  paid  out  (a)  Smith  v.  Barn  ham,  3Sumn.  435  ; 

of  the  lessee's  own  money  who  enters  most  of  the  oases  as  to  agents  distin- 

into  the  covenants  and  becomes  subject  guished  and  commented  upon. 

to  the  entire  rent.    And  if  the  lessee  (6)  Geddes  App.,  84  Pa.  St.  482. 

takes  an  assignment  of  the  head  lease  (c)  Hisoock  v.  Jayco,  12  Nat.  Bnky. 

in  her  own  name,  covenants  for  the  Reg.  N.  Y.  514. 

payment  of  rent,  and  all  the  other  (d)  Russell  t*.  Miller,  26  Mich.  1 ; 

covenants    incident   to    a   lease,  and  where  the  facts  did  not  sustain  either 

enters  into  a  bond  for  their  fulfilment ;  an  agreement  or  a  purchase  in  fraud 

and  in  a  short  time  afterwards  makes  of  the  partnership. 

an  agreement  with  the  landlord  for  a 
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the  paper  showed  the  lands  to  have  been  held  jointly.^)  And 
the  resulting  trust  was  allowed  in  the  case  of  a  partnership 
founded  upon  a  parol  agreement  where  it  was  executed,  and 
the  plaintiff  had  paid  his  share,  the  defendant  having  se- 
cured the  title  by  fraud.(/)  The  rule  will  not  be  held,  how- 
ever, nor  the  trust  decreed,  unless  the  proof  of  the  partnership 
in  land  is  very  clear  and  precise.^)  And  the  fact  that  the 
lands  held  by  one  partner  were  really  partnership  lands  can  be 
proved  in  a  dispute  between  partnership  and  individual  credi- 
tors by  the  parol  admission  of  the  partner.(A)  Or,  where  real 
property  was  bought  for  the  purpose  of  being  used  by  a  com- 
pany formed  for  the  purpose  of  carrying  on  a  mechanical  trade, 
and  was  so  used,  and  had  been  so  used  by  several  companies 
before  this,  and  was  necessary  to  the  carrying  on  of  the  busi- 
ness, and  was  mentioned  in  the  several  deeds  to  the  several 
partners  as  a  part  of  the  effects  of  the  partnership,  it  was  held 
that  there  was  a  trust  of  it  by  operation  of  law  for  the  parties 
as  tenants  in  common,  although  it  had  not  been  declared  in 
writing.(i)  Moreover,  where  the  surviving  partner  of  an  in- 
solvent firm  assigned  certain  lots  of  land  belonging  to  the 
firm  for  the  benefit  of  its  creditors,  the  heirs  of  the  deceased 
partner  cannot  be  made  parties  to  a  suit  involving  the  title 
to  the  lots  on  the  ground  of  any  relation  of  trust  or  confi- 
dence subsisting  between  them  and  the  assignee.^') 


(e)  Lord  v.  Lowry,  Bail  Rq.  610. 
(/)  Traphagen  r.  Burt,  67  N.  Y.  Ct. 

App.  31. 

(g)  Larkin  v.  Rhodes,  5  Porter,  Ind. 
207. 

(A)  Bat  citing  Lefevre's  App.,  69 
Pa.  St.  122,  a  tenancy  in  common  can- 
not contrary  to  the  deed  be  treated  as 
a  partnership  contract.  Black  v.  Seipt, 
34  Leg.  Int.  Pa.  66. 

(t)  Hanff  v.Howard,  3  Jones  Rq.  440. 

(f)  Rothwell  v.  Dewees,  2  Black,  613. 
In  Montague  v.  Hays,  10  Gray,  611, 

the  following  writing  was  held  suffi- 
cient, either  as  a  declaration  of  trust 
or  as  a  contract  of  partnership.  "  The 
agreement  between  Mr.  Montague  and 


myself  is  simply  this :  We  have  pur- 
chased an  estate  of  F.  C.  Head  and  T. 
Motley,  Jr.,  on  Washington  Street, 
which  was  by  mutual  consent  con- 
veyed to  me  (I  having  paid  and  se- 
cured the  purchase-money).  Whatever 
disposition  is  made  of  the  property,  the 
profit  and  loss  is  to  be  divided  between 
us,  deducting  interest.  You  will  please 
make  such  papers  as  are  necessary  to 
carry  this  agreement  into  effect." 

For  a  full  consideration  of  the  oases 
upon  the  subject  of  partners  and  the 
trusts  arising  in  purchases  with  part- 
nership funds,  see  Bird  v.  Morrison, 
12  WiB.  162,  where  the  plaintiffB  in  a 
suit  for  an  account  between  partners, 
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§  950.  As  in  the  case  of  relatives,  so  in  the  case  of  the  mar- 
riage relation,  the  Statute  of  Frauds  does  not  apply 
and  constructive  trusts  will  be  raised.  The  subject  is 
treated  as  under  one  of  the  subdivisions  of  fraud  as 
between  the  parties.  The  rule  is  that  where  the 
money  of  the  wife  is  used  in  purchases  by  the  hus- 
band, it  gives  rise  to  a  resulting  trust  for  the  wife.(&)  The 
wife  may  elect  to  charge  the  husband  personally,  or  claim  the 


Fraud  giv- 
ing  rise  to 
trusts  as 
between 
husband 
and  wife. 


were  partners  with  the  defendant,  and 
conveyed  to  him  certain  land  by  abso- 
lute deed,  which  was  used  by  the  de- 
fendant as  owner,  and  not  for  any  part- 
nership purpose.  It  was  held  that  under 
the  Statute  of  Frauds  parol  evidence, 
that  the  land  was  partnership  land,  and 
to  be  reconveyed,  and  was  bought  with 
partnership  money,  was  inadmissible, 
as  against  the  absolute  deed.  The 
court  say  that  partnership  land  may 
be  held  on  an  implied  trust  to  pay  a 
partnership  debt,  cases  being  cited,  and 
that  there  are  oases  where  the  land  was 
bought  with  partnership  funds,  and 
the  trust  resulted  to  the  partnership, 
and  those  where  the  parties  by  their 
written  agreement  indicated  that  the 
lands  were  partnership  lands.  For  all 
other  purposes  partnership  land  is 
treated  as  real  estate. 

The  court  further  say,  that  there 
may  be  a  partnership  in  real  estate, 
though  Coles  v.  Coles,  15  Johns.  159, 
Baker  v.  Wheeler,  8  Wend.  505,  are 
contra;  and  it  is  decided  that  (1) 
Where  real  estate  is  bought  with  part- 
nership funds  for  partnership  pur- 
poses, there  is  a  resulting  trust  in 
favor  of  the  partnership,  though  the 
title  be  taken  in  the  name  of  one.  (2) 
Where  the  title  is  held  by  all  the 
partners  jointly,  so  as  to  be  entirely 
consistent  with  the  character  of  part- 
nership property,  the  fact  of  partner- 
ship may  be  shown  by  parol,  and  that 
the  property  was  held  for  partnership 
purposes,  and  from  these  facts  the  law 
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will  imply  its  partnership  character, 
as  to  such  trusts  as  result  therefrom* 
(3)  A  partnership  in  any  branch  of 
trade  or  business  may  be  shown  by 
parol  as  an  existing  fact,  and  then 
whatever  real  estate  is  held  for  the 
purpose  of  such  business,  is  regarded 
as  an  incident  thereto,  and  the  law 
will  imply  a  trust  in  favor  of  the  part- 
nership where  the  legal  title  is  not  in 
all. 

(£)  Walker  v.  Elledge,  65  Ala.  51 ; 
Pembroke  o.  Allenstown,  21 N.  H.  110 ; 
Thomas  v.  Standiford,  49  Md.  181; 
McClure  v.  Doak,  6  Jere.  Bazt.  364; 
Preston  v.  McMillan,  58  Ala.  84 ;  Robi- 
son  v.  Robison,  44  Ala.  227 ;  Newton 
v.  Taylor,  32  Ohio  St.  297 ;  Resor  v. 
Resor,  9  Ind.  347 ;  Packard  v.  Putnam, 
57  N.  H.  50;  Rupp's  App.,  39  Leg. 
Int.  328 ;  Boyer  v.  Libey,  88  Ind.  235  ; 
Lewis  v.  Montgomery,  70  Ala.  276; 
Waldron  v.  Sanders,  15  Chic  Leg.  N. 
60  ;  Douglas  v.  Douglas,  11  Hun,  406 ; 
Keller  v.  Keller,  45  Md.  274 ;  Hocker 
r.  Gentry,  3  Mete.  (Ky.)  474;  Pillow 
v.  Thomas,  1  Bazt.  (Tenn.)  120  ;  Hay- 
ward  v.  Cain,  110  Mass.  273 ;  Click  v. 
Click,  1  Heisk.  607;  Loften  v.  Wit- 
board,  92  111.  461,  where  it  was  the 
wife's  share  in  certain  proceedings  in 
partition  taken  in  the  husband's  name ; 
Noble  p.  Morris,  24  Ind.  479,  where  the 
deed  recited  that  the  money  was  the 
wife's,  and  the  inference  was  that  it 
was  of  her  separate  estate,  otherwise 
the  land  would  belong  to  the  husband. 
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purchase  as  her  own.(f)  And  when  the  trust  is  raised  for  the 
wife,  it  is  also  against  them  who  claim  under  the  husband 
with  noticc(m)  And  so,  payments  begun  by  a  husband  and 
continued  by  his  widow,  out  of  her  owu  funds,  the  title  being 
in  the  husband's  name  ;  and  a  purchaser  from  his  heirs,  with 
notice  of  the  widow's  equity,  takes  the  title  subject  to  the 
truat(n)  As  a  rule,  where  a  man  makes  a  purchase  with  his 
own  money,  but  has  the  title  put  in  his  wife's  name,  he  intends 
it  as  a  gift.  It  is,  however,  merely  a  presumption  of  fact,  to 
prevail  in  the  absence  of  evidence ;  and  the  circumstances  are 
to  be  looked  to  to  discover  the  actual  intention,  which,  if  shown, 
roust  prevail.(o)  And  former  declarations  of  a  deceased  hus- 
band, that  he  bought  the  land  with  money  belonging  to  the 
widow,  the  claimant,  are  admissible  to  prove  the  resulting 
trust ;  the  declarations  having  been  made  while  the  deceased 
husband  was  in  possession.^)  So,  where  A.,  having  entered  into 
articles  of  agreement  for  a  tract  of  land,  B.,  his  wife,  agreed  to 
advance  the  greater  part  of  the  purchase-money,  with  the  under- 
standing that  the  land  was  to  be  conveyed  to  her.  A.  ordered 
the  deed  to  be  drawn  to  him  as  grantee,  and  subsequently,  not- 
withstanding his  wife's  protest,  had  it  executed  in  that  form, 
using  his  wife '8  money  in  part  payment  of  the  consideration. 
The  evidence  showed  that  A.  was  at  the  time  extremely  irri- 


(/)  Tilford  v.  Torrey,  53  Ala.  120; 
Noble  v.  Hallonquist,  id.  229. 

(m)  Newton  ».  Jennings,  6  Cent.  L. 
J.  297,  where  the  husband  received 
money  which  would  not  have  been 
lent  or  advanced  except  for  the  wife's 
benefit,  to  be  invested  in  her  name. 

(n)  Thompson  v.  Renoe,  12  Mo.  157. 

(o)  HU1  r.  Earnest,  40  Leg.  Int.  Pa. 
270. 

(p)  Gidney  v.  Moore,  86  No.  Car.  484. 

Patton  t>.  Chamberlain,  44  Mich.  5, 
where  a  wife  conveyed  a  lot  belonging 
to  her  to  her  husband,  on  a  trust  de- 
clared orally  that  he  should  hold  it 
for  their  daughter.  He  mortgaged  a 
farm  including  this  lot,  became  embar- 
rassed, and  exchanged  the  farm  for 


Detroit  property,  which  he  conveyed  to 
the  defendant  on  an  oral  truBt  that  it 
should  also  be  held  for  the  daughter. 
Judgment  creditors  of  the  husband 
sought  to  charge  the  Detroit  property ; 
and  it  was  held  that  the  interest  of  the 
husband  in  the  farm  was  exhausted  by 
the  mortgage,  and  in  equity  the  daugh- 
ter was  entitled  to  the  proceeds  when  it 
was  disposed  of.  The  oral  trust  could 
not  have  been  enforced  against  the  hus- 
band ;  but  it  was  his  duty  to  recognize 
it  in  the  exchange  made  for  the  other 
property,  and  his  creditors  cannot  com- 
plain. The  daughter's  claim  was  held 
to  be  quite  as  strong  as  that  of  the 
creditors. 
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table  and  captious,  owing  to  a  stroke  of  paralysis,  and  subse- 
quently executed  and  delivered  to  his  wife  a  promissory  note 
for  the  amount  of  her  money  which  he  had  paid  for  the  land. 
It  was  held  that  the  facts  were  sufficient  to  raise  a  resulting 
trust  in  favor  of  B.  to  the  extent  of  the  money  contributed 
by  her  to  the  purchase.^) 

§  951.  It  is  raised  in  the  wife's  favor  in  Alabama,  in  a  case 
Trust  rai  *n  w^^c^  property  made  by  the  statute  of  South 
ed  id  favor    Carolina  the  separate  property  of  wife,  was  bought 

by  her  husband  and  invested  in  lands  in  Alabama.(r) 
Or  if  land  belonging  to  the  wife  was  exchanged  for  other  land 
the  title  to  which  was  taken  by  the  husband  in  his  own  name 
without  his  wife's  consent.^)  Or  if  her  land  was  sold  and  the 
proceeds  reinvested.^)  And  under  the  Mississippi  code,  1871, 
§  1779,  the  statute  right  of  the  wife  differing  from  the  ordi- 
nary resulting  trust  may  be  asserted  whenever  her  means, 
whether  received  by  her  husband  before  or  after  the  purchase, 
have  been  invested  in  land  the  title  to  which  was  made  to 
him.(u) 
§  952.  But  the  claim  in  her  favor  will  not  be  recognized  as 

against  her  husband's  creditors  in  cases  in  which 
Sons?"        8^e  has  given  no  notice  directly  or  indirectly  that 

she  was  the  owner  of  the  land.(v)  Nor  if  she  buys 
as  agent  for  the  husband.(t0)  Nor  is  it  enough  that  the  money 
was  derived  from  the  work  of  slaves  belonging  to  the  wife,  as 
against  grantees  to  whom  she  and  her  husband  have  con- 
veyed.^) And  where  the  conveyance  is  in  the  names  of  both 
husband  and  wife,  and  there  is  no  evidence  showing  that  the 
wife  claimed  a  resulting  trust  in  the  whole,  the  law  infers 
that  she  intended  to  give  the  husband  an  interest  in  the  land, 
and  the  trust  is  not  raised.(y)  Nor  will  it  be  raised  if  the 
wife  had  lent  the  money  to  the  husband  upon  interest.^)  Or 
if  the  money  was  the  wife's  earnings,  which  the  court  decided 

(?)  Rupp't  App.,  12  W.  N.  C.  138.  (ti)  Brooks  v.  Shelton,  54  Miss.  353. 

(r)  Glenn  v.  Glenn,  47  Ala.  204.  (<>)  Ibid. 

(«)  Nicklin  v.  Wythe,  2  Sawy.  C.  C.  (w)  Perking  v.  Nichols,  11  Allen,  545. 

535.  (*)  Kenneday  v.  Prioe,  57  Miss.  771. 

(0  Pritchard  v.  Wallace,  4  Sneed.  Qj)  Lnx  v.  Hoff,  47  111.  425. 

410.  (z)  Gibson  v.  Poote,  40  Miss.  792. 
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belong  to  the  husband. (a)  And  in  any  event  the  title  must 
be  taken  in  the  husband's  name  without  the  wife's  knowledge 
or  consent.(6) 

§  953.  It  is  to  be  noted,  moreover,  in  the  case  of  a  resulting 
trust  as  between  husband  and  wife,  the  facts  to  raise  _w    _, 

'  The  evt- 

the  trust  must  be  as  clearly  established  as  in  other  deoce  re- 
cases  of  payment.  The  money  must  actually  have  qu 
belonged  to  wife,  and  payment  by  her  in  one  form  or  another 
have  been  made.  Nor  is  it  sufficient  to  raise  the  trust  that 
there  is  evidence  that  the  husband  made  a  verbal  promise  to 
buy  for  her ;  because,  as  in  other  cases,  the  mere  breach  of 
such  a  promise  would  not  raise  the  trust,  especially  as  against 
his  creditors,(c)  and  the  legal  estate  must  have  been  con- 
veyed to  the  husband.(d) 

§  954.  On  the  other  hand,  it  is  equally  well  settled  that  in 
cases  in  which  the  husband  owns  the  money  and 
the  wife  takes  the  title,  it  is  an  advancement  for  the  ^iseJnn 
wife,  and  not  a  trust  resulting  in  favor  of  the  hus-   J^and 
band.(e)    In  a  case  in  which  there  was  a  bill  to 
establish  a  trust  in  a  mortgage  held  by  the  complainant's  wife 
upon  a  farm  formerly  owned  by  the  complainant,  the  husband, 
but  conveyed  by  him  to  his  wife's  father  to  be  conveyed  by 
latter  to  the  wife,  and  subsequently  sold  by  her,  and  the  mort- 
gage in  dispute  taken  for  the  purchase-money,  the  answer 
alleged  that  the  conveyance  from  the  husband  was  absolute, 
and  denied  that  there  was  a  trust.    It  was  held  that  proof  of 
a  parol  trust  could  not  be  made,  and  that  in  a  conveyance 
from  a  husband  to  his  wife  through  her  father,  no  resulting 
trust  is  implied  in  favor  of  the  husband;  and,  moreover,  in  the 
absence  of  any  fraud,  no  trust  could  be  proved  as  to  the  pro- 

(a)  Skillman  v.  Skillman,  2  MoCart.  vena  v.  Stevens,  70  Me.  92 ;  Groff  v. 

478.  Rohrer,   35  Md.  327;  Edgerly  v.  Ed- 

(6)  Tracy  v.  Kelley,  52  Ind.  535  ;  gerly,  112  Mass.  175  ;  Johoson  v.  John- 
Noble  v.  Morris,  24  Ind.  479  ;  Bell  v.  son,  16  Minn.  512  ;  Alexander  v.  War- 
Weatherford,  12  Bash,  506.  ranee,  17  Mo.  230 ;  Bowser  v.  Bowser, 

(c)  O'Hara  v.  Dilworth,  72  Pa.  St.  33  Leg.  Int.  Pa.  359 ;  Higgins  v.  John- 

403.  son,  20  Tex.  395 ;  Marshall  v.  Croutwell, 

(<0  Plnmmer  v.  Jarman,  44  Md.  639.  L.  R.  20  Bq.  329  ;  Grant  v.  Grant,  34 

(e)  Harden  v.  Darwin,  66  Ala.  55 ;  Beav.  623. 
Andrews  v.  Orler,  38  Iowa,  578 ;  Ste- 
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ceeds  of  the  sale  for  which  the  mortgage  was  taken.  No  re- 
sulting trust  is  implied  merely  because  the  conveyance  is  a 
gift  in  the  case  of  even  a  stranger,  and  a  fortiori  in  case  of 
relatives.(/)  The  presumption  that  the  transaction  is  an  ad- 
vancement in  favor  of  the  wife  is  very  strong,  and  will  be 
raised  even  where  the  husband  allows  his  wife  to  use  his 
money  in  making  the  purchase,^)  or  even  as  against  his  cred- 
itors.^) 

§  955.  It  is  to  be  noticed,  however,  that  this  presumption, 
Rebuttal  however  strong  it  is,  may  be  rebutted  by  parol  ;(t)  and 
by  parol.  part  payment  by  each  will  raise  a  trust  pro  tanto.(J) 
The  common-law  principle  that  the  money  which  the  wife  has 
at  the  time  of  her  marriage  unsecured  to  her  by  a  settlement 
or  contract,  and  that  which  she  subsequently  earns  belong  to 
the  husband,  has  no  application  in  these  cases  of  resulting 
trusts.  It  is  competent  and  lawful  for  him  to  invest  it  in 
land  for  her  separate  use,  if  the  rights  of  existing  creditors 
are  not  thereby  injured,  and  it  constitutes  a  voluntary  settle- 
ment upon  the  wife,  whether  made  through  the  husband  or 
directly  by  the  wife  with  his  consent.(i) 

§  956.  If  a  married  woman  borrows  money  to  pay  for  land, 
,„,_  ,  and  gives  a  note  and  mortgage  without  the  concur. 

The  case  of  °  °  ° 

married  rence  of  her  husband,  the  note  and  mortgage  are 
uring  bor-  both  void,  and  create  no  liability  against  her  person- 
money.        a"j'  or  agam8t  her  statutory  separate  estate;  nor 

(/)  Osborn  p.  Osborn,  1  N.  J.  L.  J.  And  in  Sprinkle  v.   Hayworth,  26 

135.  Grat.    384,    where    a    husband    oon- 

(g)  Sunderland  c.  Sunderland,   19  veyed  all  the  property  by  will  to  hid 

Iowa,  328.  wife,  and  after  the  death  of  both  of 

(A)  Belford  v.  Crane,  16  N.  J.  Eq.  them,  his  heirs  alleged  there  was  a 
265.  But  see  contra,  Rogers  v.  McCau-  parol  agreement  between  them,  the  de- 
ley,  22  Minn.  385,  where  even  the  home-  ceased  husband,  and  wife,  that  at  the 
stead  right  of  the  wife  does  not  save  death  of  the  wife  the  estate  should  be 
the  truBt  for  her ;  and  Tebbetts  v.  divided  between  the  two  families.  The 
Tilton,  31  N.  H.  283.  agreement  was  not    permitted,   how- 

(t)  Adlard  v.  Adlard,  5  Chic.  Leg.  ever,  to  be  shown,  nor  the  trust  made 

News,  14 ;  Livingston  v.  Livingston,  2  in  the  absence  of  fraud,  citing  several 

Johns.  Ch.  537 ;  Guthrie  v.  Gardner,  cases,  and  also  following  the  common 

19  Wend.  414.  law  that  the  terms  of  the  husband's 

(J)  Hall  v.  Young,  37  N.  H.  148.  will  to  the  wife  could  not  be  altered  by 

(&)  Jackson  t>.  Jackson,  91  U.  S.  122.  parol. 
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can  the  mortgagee  claim  a  resulting  trust  in  the  land  because 
his  money  was  loaned  for  the  purpose  of  being  used  in  making 
the  purchase,  and  was  in  fact  so  used,  inasmuch  as,  so  far 
as  he  is  concerned,  the  money  when  used  belonged  to  the 
wife.® 

§  957.  In  one  case  it  is  held  that  a  parol  trust  between  hus- 
band and  wife  in  relation  to  land  is  void,  so  far  as  Astocred- 
creditore  of  the  husband  are  concerned ;  and  a  re-  {ion- 
suiting  trust  in  land  in  favor  of  the  wife  after  the  husband 
had  exchanged  the  original  tract  for  another,  sold  the  latter, 
and  taken  the  purchase  notes  in  his  own  name,  cannot  be 
established  upon  the  unsupported  testimony  of  the  husband 
and  wife.(m)  And  where  a  feme  covert  purchased  land  with 
her  husband's  consent  for  her  separate  use  with  means  which 
she  was  the  meritorious  cause  of  acquiring,  it  was  held  that  she 
could  have  a  resulting  trust  declared  in  her  own  favor.(n) 

§  958.  Fraud  between  the  parties  is  also  where  there  is  such 
a  relation  between  them  that  it  would  be  a  violation 
of  fiduciary  duty  for  the  alleged  trustee  to  take  and  cases  of 
hold  the  legal  title,  aud  to  deny  the  title  of  the  ft^ency- 
equitable  claimant;  for  instance,  again,  in  cases  where  the 
relation  between  the  parties  is  that  of  principal  and  agent.(o) 
Otherwise  the  statute  would  be  a  means  of  protecting  rather 
than  preventing  fraud.(p) 

§  959.  One  who  undertakes  to  act  as  agent  for  another  can- 
not be  permitted  to  deal  in  the  matter  upon  his 
own  account  and  for  his  own  benefit,  and  if  he  takes  becomes  a 
land  in  his  own  name  he  will  in  equity  be  con-  trU8tee- 

(/)  Riley  v.  Pierce,  50  Ala.  93.  Hoyt,  7  Barb.  62 ;  Squire's  Appeal,  70 
(m)  Page  v.  Gillentine,  6  Lea,  241.  Pa.  St.  268 ;  Barziza  v.  Story,  39  Tex. 
(*)  Pinney  v.  Fellows,  15  Vt.  525.  355  ;  Long  v.  Steiger,  8  Tex.  460 ;  Jen- 
Co)  Firestone  v.  Firestone,  49  Ala.  kins  v.  Bldredge,  3  Story,  286,  citing 

128 ;  Hardenbargh  v.  Baoon,  33  Cal.  and  distinguishing  cases ;  Lees  v.  Nut- 

377;  Follansbee  v.  Kilbreth,   17  111.  tal,   1    Buss.  &    M.   53;    Wilson    v. 

522 ;  Burden  v.  Sheridan,  36  Iowa,  125  ;  Boyd,  3  Vict.  L.  R.  Eq.  98 ;  Porter  v. 

Pittsburg  v.  Pittsburg,  17  Me.  107;  Te  Koramo,  4  Zeal.  Jur.  1;   Cave   v. 

Winn  r.  Dillon,  27  Miss.  494;  Frede-  Mackensie,  46  L.  J.  N.  8.  Ch.  564 ;  37 

rick  v.  Haas,  5  Ner.  389  ;  Hoagland  v.  L.  T.  N.  S.  218.    See  Express  Trusts, 

Hoagland,  1  Green  Ch.  501 ;  Anstioe  v.  §  868. 

Brown,  6  Paige,  448 ;  Corse  v.  Leggett,  (j>)  Malin  ».  Malin,  1  Wend.  652; 

25  Barb.  389,  with  cases ;  Lathrop  v.  Dorsey  v.  Clarke,  4  Harr.  k  J.  555. 
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eidered  as  holding  it  in  trust  for  his  principal.^)  More  espe- 
cially is  this  the  rale  where  he  assumes  to  act  as  the  agent 
and  protector  of  the  rights  of  infants,  and  in  that  character 
obtains  a  conveyance  in  his  own  name  intended  for  their 
benefit(r) 
§  960.  If  an  agent  take  title  in  his  own  name,  after  paying 

the  principal's  money,  and  then  deny  the  title  of 
money  be-  the  principal,  it  is  fraud,  and  the  trust  will  be  de- 
prinsipid.     creed,(a)  and  the  rule  is  applied  in  cases  of  leasee.(<) 

And  in  some  cases  it  is  even  held  that  where  an 
agent  instructed  to  buy  for  his  principal  buys  for  himself, 
using  his  own  funds,  a  constructive  trust  arises.(it)  One 
reason  for  holding  the  agent  as  trustee  would  seem  to  be 
in  some  cases  that  it  would  be  inequitable  to  permit  him  to 
reap  the  advantages  of  a  profitable  transaction  by  showing 


(?)  Sweet  v.  Jaoocks,  6  Paige  Ch. 
364;  citing  Parkist  v.  Alexander,  1 
John  Ch.  R.  394;  Lees  v.  Nuttall,  1 
Russ.  &  M.  53 ;  2  Mylne  &  Keen,  819, 
B.C. 

(r)  In  Sweet  v.  Jaoocks,  tupra,  pro- 
ceedings in  partition,  Jaoocks,  the 
alleged  trustee,  paid  nothing  for  the 
land,  and  took  it  as  agent  for  the  chil- 
dren in  whose  name  he  claimed  it. 

In  Collins  v.  Tillon,  26  Conn.  375, 
Collins,  the  plaintiff,  employed  Tillon 
to  sell  land  for  him,  and  Tillon  agreed 
to  account  for  the  proceeds,  and  there- 
upon Collins  made  a  deed  to  Tillon  to 
enable  him  to  sell  the  more  easily, 
acknowledging  the  receipt  of  the  pur- 
chase money.  The  Statute  of  Frauds 
did  not  prevent  Collins  showing  that 
Tillon  paid  nothing  for  the  land,  and 
acted  only  as  agent  to  sell,  but  it  would 
seem  that  the  contract  was  executed. 

(s)  Hargrare  v.  King,  5  Ired.  430 ; 
Hidden  v.  Jordan,  21  Cal.  92 ;  Miller  v. 
Cotten,  5  Ga.  340 ;  Lynch  v.  Cox,  23 
Pa.  St.  265  ;  Best  v.  Stow,  2  Sandf.  Ch. 
298;  Minot  t>.  Mitchell,  30  Ind.  228; 
Kluender    v.    Fenske,  53  Wis.    122; 
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Perry  0.  MoHenry,  13  111.  232 ;  Robert- 
son v.  Robertson,  9  Watts,  34 ;  Switser 
v.  Skiles,  3  Gilm.  534. 

(0  Chastain  v.  Smith,  30  Ga.  96; 
Switser  v.  Skiles,  3  Gilm.  529. 

(u)  See  Rhea  v.  Puryear,  26  Ark. 
349 ;  citing  cases ;  Chastain  v.  Smith, 
30  Ga.  97 ;  Church  v.  Sterling,  16 
Conn.  400 ;  Peebles  v.  Reading,  8  S.  k 
R.  491 ;  Cravens  v.  Cravens,  Morr. 
(Iowa)  285 ;  Walker  v.  Brumgard,  13 
Sm.  &  M.  753  and  765,  citing  Hill  on 
Trustees,  p.  91 ;  Stephenson  v.  Thomp- 
son, 13  111.  190.  A  discussion  of  the 
cases  will  be  found  in  Robertson  v. 
Robertson,  9  Watts,  34  (1839),  where 
it  is  said  that  Peebles  t>.  Reading,  8  S. 
&  R.  491,  while  laying  down  the  rule 
that  where  one  obtains  land  by  dis- 
couraging bidders  a  resulting  trust 
will  be  decreed,  goes  on  to  suggest  that 
where  the  land  generally  is  obtained 
by  an  artifice  the  trust  may  be  decreed, 
and  thiB,  it  would  seem,  includes  the 
case  of  an  agent  buying  land  with  his 
own  money,  which,  under  the  English 
decisions,  is  held  to  raise  no  trust. 
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merely  that  he  had  used  his  own  funds  and  not  the  funds  of 
his  principal  which  were  equally  at  his  command.(v)  He  is, 
however,  entitled  to  repayment.^)  But  if  he  secures  the  title 
by  fraud,  though  using  his  own  funds,  the  trust  is  raised. (z) 

§  961.  So  if  an  agent  advances  bis  money  for  the  benefit  of  the 
principal  who  ratifies  the  transaction,  the  principal   0rwhere 
is  entitled  to  the  advantage  of  it  as  though  it  had  &£<">*  lends 

,  ,.  #  \  ■■     i  t  i  money  for 

been  his  own  money  ;(y)  and  also  where  an  author-  principal's 
ized  agent  purchases  lands  for  his  principal  and  ad-  benefit- 
vances  the  purchase-money,  not. as  a  loan  to  him  upon  the 
security  of  the  lands  purchased,  or  for  the  purpose  of  convert- 
ing the  money  into  land,  but  as  an  advance  to  the  principal, 
to  enable  the  agent  to  accomplish  the  object  of  his  principal, 
no  trust  results  in  favor  of  the  agent ;(?)  or  if  a  defendant 
in  equity  admitted  in  his  answer  a  verbal  contract  relating  to 
lands,  but  set  up  the  Statute  of  Frauds,  and  it  appeared  that 
he  had  bought  lands  for  the  complainant,  but  had  paid  for 
them  with  his  own  money  and  had  taken  title  in  .his  own 
name,  and  afterwards  sold  for  a  profit ;  it  was  held  that  the 
admission  of  the  contract  in  the  answer  and  the  part  perform- 
ance took  the  case  out  of  the  Statute  of  Frauds.(a) 

§  962.  The  rule  that  the  payment  by  the  agent  with  his 
own  money  raises  no  trust  in  favor  of  his  princi- 
pal is  by  no  means  clearly  settled.    Some  cases,  it  agent  pays 
would  seem,  regard  the  fact  as  immaterial,  and  de-   j^ney? 
cide,  for  instance,  that  the  agreement  to  buy  for  an 
execution  debtor,  and  payment  by  the  promissor  or  agent  of 
the  pnrchase-money  is  equivalent  to  a  loan  of  money  to  the 
promissee,  and  that  the  title  is  taken  merely  as  security  for 
repayment ;  or,  for  instance,  where  the  agent  bought  with  his 
own  money  and  took  the  title  to  himself,  his  plea  of  the  Stat- 

(r)  Johnson    v.  Brooks,  46  N.   Y.  Cown.  Cown  had  not  employed  L.,  and 

Snp.  13 ;  93  N.  Y.  337.  had  paid  none  of  the  prioe  yet,  as  F. 

(w)  Rothwell  t>.  Dewees,   2  Black,  intended  to  give  him  the  first  chance  to 

613.  bay,  the  trust  was  raised. 

Or)  Onson  v.  Cown,  22  Wis.  335 ;  F.  (y)  Frederick  v.  Haas,  5  Ner.  389. 

was  induced  to  sell  land  to  L.  under  rep-  (z)  Brers  v.  Danley,  27  Ark.  77. 

mentations  by  L.  that  he  was  buying  (a)  Hutchinson    v.    Hutchinson,    4 

for  Cown  ;  and  it  was  held  to  amount  Desaus.  79. 
to  such  fraud  as  would  raise  a  trust  for 
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ute  of  Frauds  was  allowed  to  stand  for  an  answer.(6)  In  a 
case  in  which  there  was  an  agreement  on  the  part  of  Jones 
and  Blanchard  to  bay  the  property  at  sheriff's  sale  for  the 
benefit  of  Bartram,  who  was  the  execution  debtor,  and  to  ad- 
vance their  own  money,  if  necessary,  for  that  purpose,  it  is 
said  that,  whether  they  paid  for  the  real  estate  wholly  or  in 
part  with  Bartram's  money  or  their  own  exclusively,  is  im- 
material. In  either  event,  their  agreement  was  not  within  the 
Statute  of  Frauds,  and  was  not,  therefore,  void  because  it  was 
not  in  writing.  If  the  real  estate  was  paid  for  by  Jones  and 
Blanchard  with  the  money  of  Bartram,  there  was  a  resulting 
trust  in  favor  of  the  latter,  which  a  court  of  equity  will  de- 
clare and  enforce,  for  such  a  trust  is  expressly  excepted  from 
the  operation  of  the  Statute  of  Frauds.(e)  On  the  other  hand, 
the  rule  that  the  trust  is  raised  for  the  principal,  although  the 
agent  has  paid  his  own  money,  is  doubted  in  many  cases.(<i) 

§  963.  And  the  weight  of  authority  is  thought  to  be  against 
the  rule  stated  above,  which  is  sometimes  positively  denied; 
and  it  is  held  that  if  the  agent  pays  his  own  money  the 


(6)  Rastel  v.  Hutchinson,  1  Dick. 
Clianc.  44 ;  Sandfoss  v.  Jones,  35  Cal. 
486. 

In  Dorsey  v.  Clarke,  4  Harr.  &  Johns. 
551,  it  was  held  that  if  a  principal  em- 
ploys an  agent  to  buy  land  for  him  and 
the  agent  buys,  but  the  principal  pays 
no  part  of  the  purchase-money,  the 
Statute  of  Frauds  applies. 

In  Wallace  v.  Brown,  2  Stockt.  308, 
it  was  held  that,  where  A.  employed 
B.  as  his  agent  to  purchase  a  house  for 
him,  B.  made  the  purchase  and  took 
the  deed  in  his  own  name,  and  paid  his 
own  money  for  it,  A.  could  not,  the  Stat- 
ute of  Frauds  being  set  up,  compel  B. 
to  convey. 

In  Rastel  v.  Hutchinson,  1  Dickens' 
Chan.  Rep.  44,  the  bill  in  equity  showed 
that  the  defendant  was  employed  by 
plaintiff  to  buy  a  certain  house  for 
plaintiff,  but  that  he  made  the  pur- 
chase and  took  the  conveyance  to  him- 
self, the  plea  of  the  Statute  of  Frauds 
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was  allowed  to  stand  as  an  answer ; 
seinbUj  that  the  defendant  bought  with 
his  own  money. 

(c)  Sandfoss  v.  Jones,  35  Cal.  486 ; 
Bayles  v.  Baxter,  22  Cal.  575 ;  Millard 
v.  Hathaway,  27  Cal.  119;  Settembre 
v.  Putnam,  30  Cal.  490 ;  Runnels  v. 
Jackson,  1  How.  Miss.  358 ;  Brown  v. 
John  Doe,  7  How.  Miss.  181. 

In  Sandfoss  v.  Jones,  supra,  the  re- 
marks of  Story,  J.  (Eq.  Jur.  §  1201  a), 
as  to  a  resulting  trust  not  arising 
when  an  agent  buys  and  pays  his  own 
money,  were,  it  would  seem,  denied, 
citing  Lees  v.  Nuttall,  1  Russ.  &  M.  53, 
and  Taylor  t>.  Salmon,  4  M.  &  O,  134. 
The  point,  however,  is  not  decided. 

(rf)  Hidden  v.  Jordan,  21  Cal.  98, 
citing  Lees  v.  Nuttall,  supra ;  Taylor  v. 
Salmon,  4  M.  k  C.  134 ;  Jenkins  t\  Eld- 
redge,  3  Story,  185 ;  see,  also,  Robertson 
v.  Robertson,  9  W.  34,  where  Peebles  v. 
Reading,  8  S.  &  R.  491,  is  discussed. 
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trust  for  the  principal  is  not  raised.(e)    At  all  events,  the 
agent   in  this  case  is  estopped  from  denying  his 
agency.(/)     In  Sugden    on  Vendors,  the  rule  is  ££?£?* 
stated  thus:   "Where  a  man  employs  another  by  {Jjjj'jj^ 
parol,  as  an  agent  to  buy  an  estate,  who  buys  it  ac- 
cordingly, but  denies  the  trust,  and  no  part  of  the  purchase- 
money  is  paid  by  the  principal,  and  there  is  no  written  agree- 
ment, he  cannot  compel  the  agent  to  convey  the  estate  to  him,  as 
that  would  be  directly  in  the  teeth  of  the  Statute  of  Frauds."(^) 
So  where,  in  the  absence  of  an  agreement  with  the  equitable 
claimant,  the  alleged  trustee  has  procured  land  by  representa- 
tions that  he  was  buying  for  the  former,  the  relation  between 
the  parties  is  apparently  that  of  principal  and  agent,  if  the 
equitable  claimant  adopt  the  act  of  the  alleged  trustee,  and 
claim  the  benefit.(A) 

§  964.  Or,  as  where  the  equitable  title  was  already  in  the 
claimant,  and  there  was  procurement  to  himself  of  Excep- 
the  legal  title  by  the  alleged  trustee,  a  constructive  ttons- 
trust  will  be  decreed.(i)  But  a  trust  will  not  be  permitted  to  be 
shown  in  favor  of  the  principal  in  a  case  in  which  money  was 
given  by  him  to  an  agent  to  buy  land,  and  the  title  was  taken 
in  the  agent's  name,  but,  he  afterwards  becoming  insolvent, 
conveyed  it  to  the  principal.  Eight  months,  however,  before 
insolvency  the  agent  had  given  his  principal  a  single  bill  for 
the  money  paid  for  the  land,  and  the  single  bill  was  proved 
against  the  agent's  estate  in  bankruptcy  .(J) 


(«)  Farnham  v.  Clements,  51  Me. 
427,  citing  Hunt  v.  Roberts  40  i<J.  192 ; 
Nestal  v.  Schmidt,  29  N.  J.  Eq.  458 ; 
Harris  v.  Garnett,  3  Gratt.  339 ;  Bar- 
den  v.  Sheridan,  36  Iowa,  125 ;  Leh- 
man v.  Lewis,  62  Ala.  129,  with  cases  ; 
Wallace  v.  Brown,  2  Stockt.  308 ;  Dor- 
sey  v.  Clarke,  4  Hair.  &  J.  551. 

(/)  Reigard  v.  McNeil,  38  111.  400, 
citing  Dennis  v.  McCagg,  32  id.  429. 

{g)  See  Perry  v.  McHenry ,  13  III.  236. 

There  are  numerous  other  authorities 

to  the  same  effect,  and  among  them  are 

Bartlett  v.  Piokersgill,  1  Eden,  515 ; 

VOL.  III.— 5 


Smith  v.  Burnham,  3  Sumner,  435; 
Botsford  v.  Burr,  2  Johns.  Chano.  Rep. 
405  ;  Steere  v.  Steere,  5  id.  19  ;  Schmidt 
v.  Gatewood,  2  Richardson's  Eq.  Rep. 
178.  See  Sugden  on  Vend.  vol.  2  (703).. 

(A)  Peebles  v.  Reading;  8  S.  &  R. 
491 ;  Robertson  v.  Robertson,  9  Watts, 
34 ;  Onson  v.  Cown,  22  Wis.  335. 

(0  Sweet  v.  Jacocks,  6  Paige,  362.. 

O)  Napier  v.  Server,  2  W.  N.  C.  404. 

And  as  to  fraud  on  the  creditor  of 
the  principal,  see  Howell  v.  Baker,  4 
Johns.  Ch.  118;  Graves  v.  Ward,  2 
Duv.  302. 
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CHAPTER  XL. 


CONSTRUCTIVE  TRUSTS  CONCLUDED. 

PAROL. 


PROVABLE  BY 


§  965.  Fraud  as  to  creditors. 

§  966.  In  case  of  sheriffs'  sales. 

§  967.  The  rule. 

§  968.  In  cases  of  married  women. 

§  969.  Trust  in  violation  of  law. 

§  970.  Conveyance  without  considera- 
tion. 

§  971.  Constructive  trusts  provable  by 
parol. 

§  972.  Exceptions. 

§  973.  The  rule  in  New  York. 

§  974.  Evidenoe  required. 

§  975.  Must  be  clear  and  positive. 

§  976.  Declarations  of  alleged  trustees. 

§  977.  Mere  breach  of  agreement. 

§  978.  Of  nominal  purchaser. 

§  979.  Evidence  of  facts,  as  payment, 
etc. 

§  980.  After  death  of  alleged  trustee. 

§  981.  Corroborative  evidence. 

§  982.  Defendant's  answer. 

§  983.  Provable  as  against  an  absolute 
deed. 


§  984.  Where  consideration  is  ex- 
pressed. 

§  985.  In  cases  of  fraud. 

§  986.  Exceptions. 

§  987.  The  evidence  required. 

§  988.  Trust  in  favor  of  grantor. 

§  989.  Provable  as  against  sworn  an- 
swer. 

§  990.  Constructive  trust  rebutted  by 
parol. 

§  991.  Evidence  required. 

§  992.  Advancement. 

§  993.  Payment  of  father's  money. 

§  994.  Evidence  required. 

§  995.  The  payment  of  son's  money. 

§  996.  Pleading  in  cases  of  construc- 
tive trusts. 

§  997.  Statute  of  Frauds  as  defence. 

§  998.  Allegation  of  written  agree- 
ment. 

§  999.  Remedy  upon  contract  within 
Statute  of  Frauds. 

§  1000.  Statutes  of  Limitation. 


Fraud  as  to 
creditors. 


§  965.  We  now  consider  the  second  subdivision  into  which 
fraud  giving  rise  to  constructive  trusts  has  been 
divided: — 
(2)  Fraud  as  against  third  parties.  This  is  in 
cases  like  the  following,  being  all  cases  of  creditors'  rights.(a) 
Where  bidding  at  a  sale  is  discouraged,  the  alleged  trustee 
holds  not  merely  for  the  equitable  claimant,  but  also  for  the 
latter's  creditors ;(()  and  a  declaration  of  trust,  alleged  to  be  in 


(a)  See  Ownes  v.  Ownes,  23 
Ch.  62. 
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favor  of  creditors,  made,  however,  after  sale,  will  not  be  enforced, 
under  the  rule  heretofore  mentioned.(c)  Where  in  the  absence 
of  any  contract  with  the  alleged  trustee,  the  equitable  claimant, 
the  previous  owner  of  the  land,  announces  that  the  former  is 
bidding  in  for  him,  and  the  property  is  sold  at  a  low  price,  the 
vendee  cannot  hold  as  against  the  creditors  of  the  equitable 
claimant. 

§  966.  Or,  where  an  agent  induced  his  principal  to  stay 
away  from  the  execution  sale,  it  was  set  aside  at  T 

In  cases  of 

the  instance  of  the  creditor  of  the  principal.(d)  sheriff's 
And  if  a  creditor  assign  a  claim  to  a  third  party  flaes* 
under  an  arrangement  to  specially  relieve  the  debtor  and 
the  assignee  and  debtor  know  of  the  latter's  insolvency,  the 
assignee  can  hold  the  property  as  against  the  debtor,  but 
holds  it  in  trust  for  the  debtor's  creditors  generally.^) 
For  instance,  under  a  power  of  attorney  to  sell,  from  McH. 
the  owner  of  the  land,  Graves  made  a  sale  to  Tucker,  with 
the  understanding  that  the  proceeds  of  the  sale  were  to  be 
used  to  liquidate  an  indebtedness  between  McH.  and  him- 
self. The  purchase-money,  however,  which  was  mentioned 
in  the  deed  was  not  paid  by  Tucker,  but  he  held  it  under 
the  deed  from  Graves  as  attorney,  until  he  should  find  an- 
other purchaser.  In  legal  proceedings  by  creditors  of  McH., 
in  the  absence  of  evidence  as  to  the  alleged  understanding 
between  Graves  and  McH.,  as  to  the  application  of  the  pro- 
ceeds, the  court  held  the  deed  to  Tucker  to  be  invalid.   It  held, 

(c)  In  Walker  v.  Hill,  6  C.  E.  Gr.  rested  only  upon  the  testimony  of  the 

191,  the  complainant  made  a  confessed  complainant,  and  it  was  held  to  be  in- 

judgment  to  Hill,    who  subsequently  sufficient,  or  else  upon  the  authority 

at  sheriffs  sale  bought  in  the  property  of  Coombs  v.  Little,  3  Green  Ch.  313 ; 

under  his  judgment,  with  the  under-  Marlatt   t>.  Warwick,  3  C.  E.  Green, 

standing  with  the  complainant  that  he  440 ;  Merritt  v.  Brown,  4  id.  286 ;  the 

was  to  continue  to  hold  it  merely  as  se-  trust  would  have  been  decreed  :   the 

curity,  and  that  when  the  complainant  court  saying  that  any  declaration  of 

had  repaid  Hill,  it  should  be  held  for  trust  made  after  the  sale  would  have 

the  complainant's  benefit,  and  for  the  been    insufficient  under  the  Statute, 

benefit  of  his  other  creditors.    At  the  which  requires  the  declaration  to  be 

time  of  the  sale  it  was  understood  that  made  either  at  the  time  of  or  prior  to 

Hill  was  bidding  upon  the  property  for  the  sale,  and  to  have  been  acted  upon, 

the  complainant's  benefit.   The  answer  (d)  See  §  930. 

denied  the  arrangement,  and  the  proof  («)  Baskett  v.  Cafe, 4  De  G.  &  Sm.  388. 

67 


Digitized  by  VjOOQlC 


§  967.]  LAW  OF   THE   STATUTE  OF  FRAUDS.  [CHAP.  XL. 

also,  that  the  power  of  attorney  from  McH.  was  uncoupled 
with  an  interest,  and  was  not  a  memorandum  sufficient  to 
satisfy  the  Statute  of  Frauds ;  nor  could  Graves  as  agent  have 
transferred  to  Tucker  the  land  in  trust  for  himself.(/) 

§  967.  It  is  plain  that  no  resulting  trust  will  be  permitted 
to  arise  upon  a  conveyance  made  in  fraud  of  cred- 
itors.(£)  Nor  will  it  be  raised  in  favor  of  him  who 
provides  the  purchase-money  if  the  arrangement  was  intended 
to  defraud  creditors.(A)  It  is  always,  however,  of  course,  a 
question  of  intent  to  defraud.(t)  In  the  states  in  which 
trusts  from  payment  are  abolished,  an  exception  is  generally 
made  in  the  statutes  allowing  trusts  to  arise  in  favor  of 
creditors.^')  But  a  grantee  cannot  set  up  for  his  own  pro- 
tection under  an  absolute  deed  the  existence  of  a  parol 
trust  ;(&)  and  where  a  grantor  of  real  estate  takes  the  note 
of  the  grantee  for  part  of  the  purchase-money,  and  at  the 
same  time  executes  to  the  grantee  an  instrument  acknowledg- 
ing that  the  note  was  not  to  be  paid,  u  as  it  is  understood  that 
I  deed  my  farm  to  keep  creditors  off  until  such  time  as  I  can 
sell  my  farm  without  a  sacrifice,  and  the  proceeds  of  such  sale 
shall  go  to  pay  my  creditors,"  .  .  .  and  the  said  A.  B.,  the 
grantor,  "  is  to  deed  the  farm  to  any  one  that  I  may  order  at 
any  time,"  this  is  not  a  good  declaration  of  trust  under  the 
Statute  of  Frauds,  but  invalid  as  being  of  the  effect  to  delay 
creditors.(0  In  another  case  it  is  said  that  if  the  instrument 
executed  by  I.  had  been  a  mere  contract  to  reconvey  the  pro- 
perty, or  the  bill  had  been  filed  to  establish  a  trust,  either  as  a 

(/)  Graves  v.  Ward,  2  Duv.  302.  husband  and  wife  was  really  intended 

(g)  Musselman  v.  Kent,  33  Ind.  456 ;  to  be  in  trust,  bat  that  the  trusts  were 

Ford's  Ezrs.  v.  Lewis,  10  B.  Monr.  127 ;  omitted.    The  court  makes  a  distino- 

Starr  v.  Starr,  1  Ohio,  328.  tion  in  this  regard  between  trusts  as  to 

In  Lloyd  v.  Inglis,  1  Desaus.  333,  personal  and  real  property. 

a  husband  and  wife  convey  real  estate  (A)  Baldwin  t\  Cainpfield,  4  Halst. 

to  another,  who  reconveys  to  the  hug-  Ch.  904. 

band,  who  then  conveys  it  with  per-  (t)  Ghillingworth   v.  Freeman,    67 

sonal  property  also  to  trustees  for  his  Barb.  Sup.  380. 

children,  and  afterwards  dies  insolvent.  (j)  Durfee  v.  Pavitt,  14  Minn.  430. 

Upon  a  olaim,  however,  by  creditors,  it  (&)  Wise.  Dig.  306,  §  11 ;  Hutchin- 

is  decreed  liable   to   debts,  notwith-  son  v.  Tindall,  2  Green  Ch.  357. 

standing  parol  evidence  is  offered  to  (/)  Servis  v.  Nelson,  1  McCarter,  94. 

show  that  the  first  conveyanoe  by  the 
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resulting  trust,  or  on  a  parol  agreement,  the  defence  that 
the  trust  was  in  fraud  of  creditors  "  would  be  a  bar  to  the 
relief.  A  court  of  equity  will  not  enforce  an  executory  con- 
tract when  the  consideration  is  founded  on  fraud,  or  is  malum 
in  se  or  malum  prohibitum.  It  will  not  create  a  trust  in  such 
a  case.  But  here  the  trust  is  declared  by  writing  executed 
and  delivered. "(m)  Moreover,  a  party  cannot  plead  that  a  deed 
was  not  as  claimed,  a  trust,  but  an  absolute  deed  as  it  ap- 
peared, and  show  this  by  proof  that  the  trust  was  in  fraud  of 
creditore.(n) 

§  968.  Where,  also,  a  married  woman,  whose  property  was 
in  trust  with  a  restraint  on  anticipation,  promised, 
in  writing,  a  creditor  of  her  husband  to  pay  the  married 
debt  when  her  property  should  become  clear  of  the  women' 
trust,  and  when,  after  the  expiration  of  the  trust,  the  property, 
money,  was  paid  into  court,  she  again  promised  the  creditor  ver- 
bally to  pay  the  debt  if  he  would  not  interfere  with  her  taking 
the  money  out  of  court :   it  was  held  that  during  the  trust  a 
clause  against  anticipation  rendered  the  written  promise  in- 
valid, and  the  Statute  of  Frauds  the  verbal  one  made  after 
the  expiration  of  the  trust(o) 

§  969.  C.  The  third  class  of  cases  in  which  resulting  trusts 
may  be  shown  by  parol,  being  exceptions  to  the 
Statute  of  Frauds,  is  where  a  trust  is  alleged  to  be  violation  of 
in  violation  of  law.  Parol  evidence  to  prove  the  ex-  law# 
press  trust  or  demise  to  be  illegal,  and  to  raise  a  constructive 
trust  in  favor  of  the  grantor  or  other  person  next  qualified  to 
take  is  admissible.^) 

§  970.  D.  The  next  class  is :  Where  the  alleged  trustee  has 
taken  title  without  any  contract  with  the  equitable 
claimant,  and   has  given  no  consideration,  a  con-  Scewiih- 
structive  trust  in  the  claimant  may  arise.(y)    But  SStemSom 
the  mere  fact  that  the  sum  receipted  for  is  incon- 

(m)  Ownes  r.  Ownes,  23  N.  J.  Ch.  62.  (9)  Peacock  u.  NelBon,  50  Mo.  261 ; 

(n)  Cuney  v.  Dupree,  21  Tex.  217.  see,   also,  Olive  0.  Dougherty,  3  G. 

(0)  Wright  v.  Chard,  4Drewry,  673,  Green  (Iowa)  Rep.  372. 

being    distinguished    in     Re     Sykes  InDavies  u.Otty,  35  Beav.  213,  where 

Trusts,  2  Johns.  &  Hem.  419.  the  plaintiff  fearing  a  criminal  proseou- 

(/>)  See  Express  Trusts.  tion  conveyed  his  property  without  oon- 
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siderable,  as  compared  with  the  true  value  of  the  land  con- 
veyed, is  not  of  itself  sufficient  to  put  a  subsequent  bona  fide 
purchaser  for  value  from  B.,  upon  notice  of  the  fact  that  there 
was  a  secret  trust  for  the  benefit  of  A.(r)  And  where,  also,  a 
vendee  has  given  no  consideration  for  land  his  creditors  can- 
not treat  his  reconveyance  of  it  as  voluntary,  unless  they 
show  actual  fraud.(s)  If  the  grantee,  who  gave  no  consid- 
eration, took  under  an  express  trust  no  constructive  or  result- 
ing trust  will  arise(<);  and  if  a  deed  is  obtained  without 
consideration  upon  a  parol  agreement  that  he  will  hold  the 
land  in  trust  for  the  grantor,  the  trust  will  not  be  enforced.  If 
it  is,  however,  to  hold  for  third  parties,  such  an  arrangement 
may  be  shown  ;  but  it  is  questionable  if  the  agreement  would 
be  shown  as  between  the  parties.(w)  It  is  to  be  noticed,  how- 
ever, that  there  is  no  resulting  trust  implied  merely  because 
the  conveyance  is  a  gift  without  consideration,  even  in  the 
case  of  a  stranger,  and  a  fortiori  in  the  case  of  relatives.(t?) 


sideration  to  the  defendant,  the  latter 
could  not  hold  it  against  him,  as  it  would 
be  fraud,  and  the  Statute  of  Frauds  did 
not  apply  ;  the  fact  was  that  the  plain- 
tiff was  not  liable  to  prosecution. 

(r)  Stewart's  App.,  98  Pa.  St.  377. 

(*)  In  Pennsylvania  the  omission  of 
the  7th  section  Statute  of  Frauds,  for- 
merly invalidating  parol  declarations 
of  trust  by  the  grantor,  did  not  make  a 
declaration  by  the  grantee  without 
consideration  valid ;  Kisler  v.  Kisler,  2 
Watts,  325. 

(0  Bartlett  v.  Bartlett,  14  Gray, 
278;  Troll  v.  Carter,  15  W.  Va.  569; 
Philbrook  v.  Delano,  29  Me.  413,  citing 
and  distinguishing  cases.  Mere  want 
of  consideration  will  not  raise  a  trust ; 
Story's  Eq.  Jur.,  §  1199,  n.  2 ;  Hanley 
v.  Sprague,  20  Me.  431. 

In  Rasdall  v.  Rasdall,  9  Wis.  385,  it 
is  said,  that  where  the  grantee  had  in 
fact  paid  no  consideration,  the  grantor, 
upon  a  bill  arising  for  it,  might  have 
a  vendor's  lien  for  the  purchase-money 
recited  in  the  deed  declared  in  his 
favor,  though  the  trust  were  denied. 
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(m)  Troll  v.  Carter,  15  W.  Va.  569. 

(v)  Osborn  r.  Osborn,  1  N.  J.  L.  J. 
135. 

In  Rudkin  v.  Dolman,  35  L.  T.,  N.  S. 
791,  Rudkin  being  seized  of  leaseholds 
made  conveyances  to  C.  H.  in  the  form  of 
purchase-deeds  purporting  to  have  been 
for  consideration,  but  none  passed.  R. 
received  the  rents  till  his  death  ;  when 
C.  H.  then  declared  that  he  held  it 
for  R.'s  wife,  who  received  the  rents, 
and  after  her  death  devised  it  to  her 
daughters.  The  plaintiff,  R.'s  heir- 
at-law,  claimed  a  reconveyance  from 
C.  H. :  it  was  held,  however,  that  as 
no  declaration  of  trust  had  been  made 
by  C.  H.  during  R.'s  lifetime  the  Stat- 
ute of  Frauds  was  not  satisfied. 

In  Peacock  v.  Nelson,  50  Mo.  261,  the 
defendant  received  land  by  a  deed  recit- 
ing valuable  consideration,  but  really 
paying  none,  being  an  agent  to  sell,  and 
bound  to  account  for  the  proceeds  :  it 
was  held,  in  an  action  for  the  proceeds, 
that  the  above  facts  might,  notwith- 
standing the  Statute  of  Frauds,  be 
shown  by  way  of  inducement.  It  would 
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§  971.    Constructive  and  resulting  trusts  being  expressly 
excepted  from  the  Statute  of  Frauds,  under  the 
terms  "  any  conveyance  .  .  .  by  which  .  .  .  a  trust  ^toSSi 
.  .  .  shall. .  .  .  arise  or  result  by  implication  or  con-  gJ^J^f 
struction  of  law,"  are  provable  by  parol.(w)    These 


by  parol. 


seem  that  the  trust  in  this  case  was 
implied ;  citing  Groves  v.  Fulsome,  16 
Mo.  543.  It  appears,  also,  that  where 
land  is  conveyed  without  considera- 
tion, there  is  an  implied  trust  in  favor 
of  the  grantor ;  and  that  if  the  vendee 
receive  a  conveyance  to  hold  in  trust 
for  a  third  person,  the  latter  cannot 
enforce  this  express  trust,  but  that  the 
vendee  refusing  to  carry  out  the  ex- 
press trust  cannot  hold  as  against  the 
vendor. 

(to)  Lehman  v.  Lewis,  62  Ala.  129 ; 
Bayles  v.  Baxter,  22  Cal.  575 ;  Church 
v.  Sterling,  16  Conn.  400;  Alexander 
v.  Alexander,  46  Qa.  283 ;  Poulet  v. 
Freeman,  25  Ga.  403 ;  Collins  v.  Smith, 
18  HI.  162 ;  Enos  v.  Hunter,  4  Gilm.  211 ; 
Hovey  v.  Holcomb,  11  III.  660 ;  Coates 
v.  Woodworth,  13  111.  654;  Kane 
County  v.  Herrington,  50  III.  232 ;  Mil- 
ler  v.  Blackburn,  14  Ind.  62;  Bryant 
v,  Hendricks,  5  Iowa,  256;  Moore  v. 
Wade,  8  Kan.  380 ;  Franklin  v.  Colley, 
10  Kan.  260 ;  Snelling  v.  Utterbaok,  1 
Bibb,  609 ;  Fischli  r.  Dumaresly,  3  A. 
K.  Marsh.  23 ;  Letcher  v.  Letcher,  4  J. 
J.  Marsh.  590 ;  Fugh  v.  Bell,  1  J.  J. 
Marsh.  403;  Faris  ».  Dunn,  7  Bush, 
276 ;  Stark  v.  Canady,  3  Litt.  402;  Buck 
v.  Pike,  2  Fairf .  23 ;  Hays  v.  Hollls,  8 
Gill,  369  ;  Sewall  v.  Baxter,  2  Md.  Ch. 
Dec  447 ;  Greer  v.  Baughman,  13  Md. 
257 ;  Dryden  t>.  Hanway,  31  Md.  254 ; 
Peabody  v.  Tarbell,  2  Cush.  226 ;  Flint 
v.  Sheldon,  13  Mass.  448;  Blodgett 
r.  Hildreth,  103  Mass.  486 ;  Feloh  v. 
Hooper,  119  Mass.  52 ;  Buck  v.  Dowley, 
16  Gray,  557 ;  Walker  v.  Brungard, 
13  Sm.  &  M.  728 ;  Brown  v.  John  Doe, 


7  How.  (Miss.)  181 ;  Cloud  v.  Ivie,  28 
Mo.  578;  Johnson  v.  Quarlea,  45  Mo. 
423 ;  Scoby  v.  Blanchard,  3  N.  H.  172  ; 
Pritohard  v.  Brown,  4  N.  H.  397 ;  Page 
v.  Page,  8  N.  H.  187 ;  Brooks  v.  Fowle, 
14  N.  H.  248 ;  Farrington  v.  Barr,  36 
N.  H.  86 ;  Hopkinson  v.  Dumas,  42  N. 
H.  296;  Hutchinson  v.  Tindall,  2 
Green's  Ch.  357 ;  Botsford  v.  Burr,  2 
Johns.  Ch.  405;  Foote  v.  Coivin,  3 
Johns.  216;  Jaokson  d.  Erwin  v. 
Moore,  6  Cowen,  706;  White  v.  Car- 
penter, 2  Paige,  Ch.  238;  Malin  v. 
Malin,  1  Wend.  625;  Swinburne  v. 
Swinburne,  28  N.  Y.  571 ;  Astor  v. 
L'Amoreux,  4  Sandf.  528,  citing  Bots- 
ford v.  Burr,  and  Jackson  d.  Seelye  v. 
Morse,  16  Johns.  197,  Foote  v.  Coivin, 

3  Johns.  216;  Hanff  t>.  Howard,  3 
Jones's  Eq.  440 ;  Pritchard  v.  Wallace, 

4  Sneed,  405 ;  Sandford  v.  Weeden,  2 
Heisk.  71;  Gay  v.  Hunt,  1  Murph. 
141 ;  Slaymaker  r.  St.  John,  5  Watts, 
27 ;  Strimpfler  r.  Roberts,  18  Pa.  St. 
283 ;  Lynch  v.  Cox,  23  Pa.  St.  265 ; 
McGinity  v.  MoGinity,  63  Pa.  St.  38 ; 
Church  v.  Ruland,  64  Pa.  St.  432; 
Nixon's  App.,  63  Pa.  St.  282 ;  Phelps 
v.  Seely,  22  Gratt.  (Va.)  589 ;  Bk.  of 
U.  S.  v.  Carrington,  7  Leigh,  576; 
Whiting  v.  Hawkins,  2  Wis.  552 ;  Ro- 
gan  v.  Walker,  1  Wis.  591  ;  Espinasse 
v,  Lowe,  7  Bro.  P.  C.  345  ;  Jenkins  v. 
Eldredge,  3  Story,  286. 

According  to  Hoxie  v.  Carr,  1  Sumn. 
C.  C.  173,  it  seems  that  the  exception 
in  the  Statute  of  Frauds,  in  England, 
as  to  resulting  trusts  is  merely  affirma- 
tive of  the  general  law,  and  does  not 
create  a  saving  of  resulting  trusts  which 
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Excep- 
tions. 


trusts  are  provable  by  parol  even  when  not  expressly  excepted, 
because  the  facts  may  be  proved  by  parol  from  which  the 
law  will  imply  a  trust;  as  by  a  voluntary  acknowledgment 
of  facts  which  point  to  no  other  conclusion  than  a  trust. 
§  972.  The  exceptions.  In  some  of  the  States,  however, 
even  constructive  and  resulting  trusts  are  not 
provable  by  parol.  For  instance,  in  Michigan,  they 
are  abolished  by  Revised  Statutes,  1846,  Comp.  L. 
§  4120.(a?)  Yet  a  conveyance  of  a  quitclaim  by  one  who  had 
an  equitable  claim  in  land  to  the  holder  of  the  legal  title  will 
not  prevent  the  assignor  of  the  title,  who  has,  under  a  signed 
writing  executed  by  himself  and  the  holder  of  the  legal  title,  a 
right  to  redeem,  and  who  has  paid  the  equitable  claimant  the 
consideration  of  the  deed  of  quitclaim,  from  asserting  his 
rights  arising  from  the  latter  payment  and  under  the  agree- 
ment with  the  holder  of  the  legal  title,  even  as  against  the 
legal  owner  of  the  land :  for  equities  can  be  extinguished  with- 
out complying  with  the  Statute  of  Frauds,  inasmuch  as  equit- 
able relief  may  in  any  proper  case  be  refused  by  the  chancellor.(y) 
So  in  Kentucky,  under  Revised  Statutes,  ch.  80,  sec.  20  ;(z) 
and  in  Louisiana  ;(a)  in  Wisconsin,  under  Revised  Statutes, 
1858,  sec.  7,  ch.  84  ;(6)  in  New  York  except  in  favor  of  creditors 
of  the  payee  ;(c)  and  in  Kansas  under  Comp.  Law,  1862,  p.  897, 


would  otherwise,  unless  in  writing, 
have  been  out  off;  that  accordingly, 
in  Rhode  Island,  where  the  Statute  of 
Frauds  contains  no  such  exception,  re- 
sulting trusts  are  on  the  same  footing 
as  in  England. 

(x)  Palmer  v.  Sterling,  41  Mich.  221; 
Maynard  v.  Hoskins,  9  Mich.  489. 

(y)  Munoh  v.  Shabel,  37  Mioh.  173. 

(«)  Hooker  0.  Gentry,  3  Meto.  (Ky.) 
474. 

(a)  Gaines  v.  Chew,  2  How.  U.  S. 
619. 

(6)  Eluender  0.  Fenske,  53  Wis.  122. 
In  Sayre  v.  Townsends,  15  Wend.  647, 
it  was  said  that  resulting  trusts  were 
for  the  most  part  abolished  by  the  Re- 
vised Statutes. 

(c)  Hosford  v.  Merwin,  5  Barb.  57 ; 
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McCartney  v.  Bostwiok,  31  Barb.  393 ; 
Reid  v.  Fitch,  11  Barb.  406  ;  Livington 
v.  Livington,  2  Johns.  Ch.  537 ;  Hen- 
derson v.  Brooks,  3  Th.  &  Cook,  449. 

In  Siemon  t».  Schurck,  29  N.  Y. 
611,  it  is  said,  "  Looking  again  at  the 
statute,  the  language  is,  no  use  or  trust 
shall  result  in  favor  of  the  person  by 
whom  such  payment  shall  be  made, 
whioh  is  not  necessarily  prohibitory  of 
a  resulting  trust,  for  the  benefit  of  a 
third  person,  in  whose  favor,  for  family 
or  other  lawful  and  sufficient  reasons, 
it  was  deemed  proper  to  make  some 
provision.  It  is  true  the  section  just 
quoted  immediately  afterwards  con- 
tains the  further  words,  '  but  the  title 
shall  vest  in  the  person  named  as  the 
alienee   in    such    conveyance. '      But 
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CONSTRUCTIVE  TRUSTS — PROOF. 


[8  973. 


sec  6.(d)  Bat  in  New  York  a  parol  trust  in  favor  of  a  religious 
corporation  is  valid  ;{e)  and  unincorporated  religious  societies, 
which  own  land  under  the  Act  of  1813,  may  have  property 
held  for  them  in  trust  either  by  deed  or  parol.(/)  In  Maine  in 
1825,  it  would  seem,  there  was  no  statute  in  regard  to  trusts 
in  force  ;(g)  and  in  Canada  the  rule  requiring  trusts  to  be 
proved  by  a  writing  has  been  held  to  apply  in  an  action  for 
damages  for  neglect  of  an  agent  to  conclude  a  purchase  of 
land  within  a  certain  period  on  behalf  of  his  principal. (A) 

§  973.  In  New  York  the  statute  (1  Revised  Statutes,  728,  § 
51)  abolishing  resulting  trusts  arising  from  pay- 
ment, applies  only  where  the  title  is  taken  in  the  ^^York? 
name  of  another  by  the  act  or  with  the  knowledge 
of  the  person  whose  money  is  paid.  Where  this  is  not  the 
case,  the  rule  is  otherwise,  and  an  ordinary  resulting  trust 
arises ;  for  instance,  in  the  case  of  one  partner  taking  title  for 
the  firm,  the  resulting  trust  will  be  enforced.(i)    A  resulting 


these  words  must,  I  think,  be  read  in 
connection  with  the  preceding  clause, 
and  as  if  these  words  had  been  sub- 
joined to  the  words  last  quoted,  'as 
between  such  alienee,  or  parties  deriv- 
ing title  through  him,  and  the  person 
paying  such  consideration.'  "  See,  also, 
Hosford  v.  Merwin,  5  Barbour,  57 ;  but 
the  statute  in  New  York  does  not  de- 
stroy the  rule  in  equity  that  the  Stat- 
ute of  Frauds  will  not  be  permitted  to 
cover  fraud ;  Bobbins  v.  Bobbins,  89 
N.  Y.  257. 

(<i)  Morrall  v.  Waterson,  7  Kan.  205 ; 
but  the  statute  is  held  not  to  apply  to 
controversies  between  the  grantor  and 
grantee;  and  that,  in  the  absence  of 
fraud  or  mistake,  the  grantor  cannot 
at  any  rate  set  up  a  resulting  trust. 

(«)  Voorhees  v.  Church  of  Amster- 
dam, 8  Barb.  135.  In  New  York  the 
Statute  of  Frauds,  February  26,  1787, 
was  not  reenacted  in  either  of  the  re- 
visions of  1801  or  1813,  but  was  revised 
and  reenacted  in  1830.  The  subsequent 
reenactment  of  the  act  to  provide  for 


the  incorporation  of  religious  societies 
without  reenaoting  the  Statute  of 
Frauds  may  be  regarded  as  a  modifica- 
tion of  it,  so  far  as  to  make  a  use  or 
trust  in  favor  of  a  religious  society  an 
exception  to  the  provisions  of  the 
Statute  which  require  the  declaration 
of  trust  to  be  in  writing. 

(/)  Church  of  Redemption  i>.  Grace 
Ch.,  68  N.  Y.  570;  6  Hun,  166.  In 
Troop  r.  Hatch,  3  Abb.  29,  there  is  a 
query  whether  it  is  necessary  to  re- 
enact  the  Statute  of  29  Car.  II.  ch.  ii., 
requiring  trusts  to  be  in  writing,  and 
it  is  thought  that  it  is  neoessary,  and 
that,  in  the  absence  of  such  re&nact- 
ment,  conveyances  as  at  common  law 
are  good.  In  Baker  v.  Vining,  30  Me. 
121,  the  doctrine  allowing  resulting 
trusts  to  be  proved  by  parol  was  ques- 
tioned on  principle,  but  regarded  as 
settled  by  authority. 

(g)  Chadwiok  v.  Perkins,  3  Me.  399. 

(A)  Voy  v.  Weir,  9  U.  C.  C.  P.  487. 

(i)  Hosford  v.  Merwin,  5  Barb.  57 ; 
Safford  v.  Hynds,  39  Barb.  629 ;  Reits 
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LAW  OF  THB  STATUTK  OF  FRAUDS.     [CHAP.  XL. 


trust  is  also  held  to  arise  if  the  purchase  is  made  with  the 
money  of  another  in  violation  of  some  trust.^)  And  some  of 
the  other  States  have  also  the  same  rule.(A)  We  are  now  to 
consider  what  evidence  is  necessary  to  prove  constructive 
trusts;  and  generally  what  proof  is  required. 

§  974.  In  the  first  place,  it  may  be  noticed  that  the  courts 
look  with  dislike  upon  receiving  proof  of  trusts  by 
parol,  and  have  reluctantly  adopted  the  rule  in 
equity.(J)  They  receive  the  evideuce  with  great 
hesitation,(m)  and  consider  it  most  unsatisfactory  ;(n)  aud 
will  not  admit  it  where  there  has  been  lapse  of  time  or  death, 
or  if  it  is  loose  and  ambiguous  ;(o)  and  it  will   be  received 


Evidence 
required. 


r.  Reiti,  80  N.  T.  539;  Douglas  r. 
Douglas,  11  Hun,  406;  Siemen  v. 
Schurck,  29  N.  Y.  611 ;  Cipperly  v. 
Cipperly,  4  Th.  &  Cook,  342,  where 
J.  purchased  lands  for  himself  and 
brother  jointly,  the  brother  paying  his 
part  of  the  consideration,  but  J.  took 
the  conveyance  in  his  own  name.  At 
another  time  their  father,  desiring  to 
convey  certain  lands  to  J.  to  convey 
to  his  brother  jointly,  conveyed  to  J., 
upon  his  promise  to  convey  to  his 
brother.  Both  conveyances  were  so 
made  without  the  knowledge  or  con- 
sent of  the  brother.  It  was  held  that 
a  trust  was  thereby  created  in  favor 
of  the  brother  of  the  undivided  one- 
half  of  the  land  so  conveyed;  which 
was  not  defeated  by  the  provisions  of 
the  statute  relating  to  uses  and  trusts, 
and  that  parol  evidence  was  admis- 
sible to  establish  the  trust. 

It  is  also  held,  that  the  provisions 
of  the  statute  declaring  that  where  a 
grant  is  made  to  one  person,  the  con- 
sideration being  paid  by  another,  no 
use  or  trust  shall  result  in  favor  of  the 
latter,  but  the  title  shall  vest  in  the 
former,  had  no  application  where  con- 
ceding the  trust  to  have  been  invalid, 
It  had  been  executed  by  the  plaintiff, 
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and  the  right  to  purchase-money  vested 
in  the  defendant.  The  plaintiff  took  a 
bond  and  mortgage  as  trustee  for  the 
defendant,  and  those  securities  being 
personal  property  the  Statute  had  no 
application.  It  was  a  bill  brought  by 
the  plaintiff  to  have  the  bond  and  mort- 
gage decreed  to  belong  to  him ;  Robbins 
v.  Robbins,  89  N.  T.  251. 

(J)  Lounsbury  v.  Purdy,  16  Barb. 
380 ;  S.  C,  18  N.  Y.  617. 

(k)  Thome  v.  Thorne,  18  Ind.  462 ; 
Noble  v.  Morris,  24  Ind.  479  ;  see  Stat. 
1  E.  &  H.  §§  6,  7,  8,  p.  651 ;  Mitchell 
v.  Skinner,  17  Kan.  563;  Sheldon  v. 
Harding,  44  III.  68 ;  Brown  v.  Bronson, 
35  Mioh.  415  (Comp.  L.  1871,  ch.  148); 
Hooker  v.  Gentry,  3  Mete.  (Ky.)  474 
(Rev.  St.  ch.  80,  §  20). 

(0  Getman  v.  Getman,  1  Barb.  Ch. 
504 ;  Whitmore  v.  Learned,  70  Me.  276 ; 
Freeman  v.  Kelly,  1  Hoffm.  Ch.  90. 

(m)  Baldwin  v.  Campfield,  4  Halst. 
Ch.  904. 

(n)  Barrow  v.  Greenough,  3  Ves.  Jr. 
154;  Mercer  v.  Stark,  1  Sm.  &  M.  487. 

(o)  Bennett  v.  Fulmer,  49  Pa.  St. 
155 ;  Lee  v.  Browser,  51  Ala.  288  ;  Wil- 
liams v.  Lowe,  4  Nebr.  382;  Pillow  v. 
Thomas,  1  Baxt.  (Tenn.)  120 ;  Jennings 
v.  Shacklett,  30  Gratt.  Niooll  v. 


Digitized  by 


Google 


CHAP.  XL.] 


CONSTRUCTIVE  TRUSTS — PROOF. 


[§  975. 


only  to  show  facts  from  which  the  law,  without  any  decla- 
ration of  trust  or  agreement  of  the  parties,  implies  a  trusty) 
It  is  to  be  received  with  caution,(y)  and  must  be  evidence 
so  strong  as  would  induce  a  chancellor  to  decree  a  convey- 
ance ;(r)  and  loose  evidence  of  conversations  is  insuffi- 
cient.^) 

§  975.   It  must  be  clear  and  unambiguous,  and  casual  or 
indefinite  proof  will  not  be  admitted  ;(*)  and  so  in  the 
case  of  disproving  a  resulting  trust  or  rebuttal,  the   clear  and 
evidence  must  also  be  equally  clear.(u) 


positive. 


Mason,  49  111.  358 ;  Ringov.  Richardson, 
53  Mo.  385 ;  Trout  r.  Trout,  44  Iowa, 
471 ;  Havens  v.  Bliss,  26  N.  J.  Eq.  363 ; 
Troll  v.  Carter,  15  W.  Va.  669 ;  Bk.  of 
U.  S.  v.  Carrington,  7  Leigh.  566; 
Znver  t\  Lyon,  40  Iowa,  510. 

(p)  Farrington  v.  Barr,  36  N.  H.  88 ; 
Nelson  v.  Worrall,  20  Iowa,  471 ;  Lar- 
kins  v.  Rhodes,  5  Porter,  Ind.  207. 

(q)  Parmlee  t>.  Sloan,  37  Ind.  482 ; 
Bedilian  v.  Seaton,  3  Wall.  Jr.  284; 
Whitmore  v.  Learned,  70  Me.  276; 
Miller  9.  Blose,  30  Gratt.  744 ;  Forsyth 
v.  Clark,  3  Wend.  651 ;  Dipple  v.  Corles, 
11  Hare,  184. 

(r)  HcBarron  v.  Glass,  30  Pa.  St.  134. 

(«)  Jones  v.  Lock,  L.  R.  1  Ch.  App. 
28. 

(/)  Shelburne  v.  Setsinger,  52  Ala. 
96;  Sbelton  v.  Lewis,  27  Ark.  190; 
8ale  v.  McLean,  29  Ark.  612 ;  Morrison 
o.  Ball,  54  Oa.  214 ;  Mahoney  v.  Ma- 
honey,  66  111.  407 ;  Low  v.  Graff,  80  111. 
360 ;  Kinoell  v.  Feldman,  22  Iowa,  363; 
Sunderland  v.  Sunderland,  19  Iowa, 
328 ;  Burns  v.  Byrne,  45  Iowa,  286 ;  Bur- 
leigh v.  White,  64  Me.  23 ;  Mathews 
v.  Porter,  6  Reptr.  195;  Thomas  v. 
Standiford,  49  Md.  181 ;  Greer  v.  Baugh- 
man,  13  Md.  268 ;  Evans  v.  Green,  23 
Miss.  294 ;  Mercer  p.  Stark,  1  Sm.  &  M. 
487  ;  Kennedy  v.  Kennedy,  57  Mo.  73 ; 


Woodford  v.  Stephens,  51  Mo.  443; 
Dalton  v.  Dalton,  14  Nev.  420 ;  Fred- 
erick v.  Haas,  5  Nev.  389;  Page  v. 
Page,  8  N.  H.  195  ;  Cutler  ».  Tattle,  4 
C.  £.  Gr.  549;  Kendall  v.  Mann,  11 
Allen,  17;  Clement  v.  Clement,  1 
Jones  Bq.  (N.  C.)  184 ;  Capehart  r. 
Capehart,  2  Phila.  134;  Bmerick  v. 
Emerick,  3  Phila.  134;  Kistler's  Ap- 
peal, 73  Pa.  St.  397  ;  Haywood  v.  Ens- 
ley,  8  Humph.  466 ;  Grooms  v.  Rust, 
27  Tex.  234 ;  Markham  v,  Carothers, 
47  Tex.  22;  Moreland  v.  Bam  hart, 
44  Tez.  275;  Smith  c.  Bnrnham,  3 
Sumn.  458;  McManus  v.  MoManus, 
24  Grant  U.  C.  118;  Gasooigne  v. 
Thwing,  1  Vern.  366 ;  Wills  v.  Wills,  2 
Atk.  71 ;  Ld.  Walpole  t;.  Ld.  Oxford,  3 
Yes.  402 ;  Maguire  v.  Dodd,  9  Ir.  Ch. 
456  (personalty). 

In  Mercer  v.  Stark,  1  Sm.  &  Marsh. 
Ch.  438,  it  was  said  that  to  enforce  a 
specific  trust  on  real  estate  from  loose 
and  equivocal  expressions  made  by  one 
of  the  parties  in  mere  social  conversa- 
tion would  he  inconsistent  with  the 
spirit  and  policy  of  the  Statute  of 
Frauds  and  with  the  general  rules  of 
evidence ;  and  that  parol  declarations 
of  a  trust  should  be  clear  and  unam- 
biguous before  the  court  can  change 
the  absolute  nature  of  a  conveyance 


(u)  Robertson  v.  Maclin,  3  Hayw.  Tenn.  70;  Roddy  v.  Roddy,  3  Neb.  102; 
Buchanan  v.  Streeper,  11  W.  N.  C.  434. 
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Mere  declarations  of  alleged  trustees  are  not  sufficient 
of  themselves.(t;)  Such  evidence  is  unsatisfactory 
from  the  danger  of  mistake,  and  may  easily  be  mis- 
interpreted, unless  corroborated  by  circumstances.^) 
Especially,  if,  for  instance,  it  is  evidence  of  an  old 
bargain  in  land  since  risen  in  value.(z)    In  one  case  it  was 


Declara- 
tions of 
alleged 
trustee*. 


and  decree  the  execution  of  a  trust  not 
expressed  in  the  deed,  citing  Slooum  v. 
Marshall,  2  Wash.  C.  C.  397. 

In  Brown  v.  Dysinger,  1  Rawle,  413, 
it  is  said  that,  in  the  absence  of  courts 
of  equity  in  Pennsylvania,  the  evidence 
to  dispense  with  the  Statute  of  Frauds 
ought  to  be  clearer  than  where  chan- 
cery could,  by  the  sworn  answers  of 
the  defendant,  exhibit  the  truth  better. 

(i?)  Hall  o.  Layton,  16  Tex.  262 ;  to 
the  same  effect,  Miller  v.  Thatcher,  9 
Tex.  482.  See,  also,  Pierce  v.  MoKee- 
han,  3  Pa.  St.  136,  and  cases  cited. 
Harrisburg  Bk.  v.  Tyler,  3  W.  k  S. 
373 ;  Wiliiard  v.  Williard,  56  Pa.  St. 
124 ;  MoCue  v.  Johnson,  25  Pa.  St.  306; 
Peabody  v.  Tarliell,  2  Cush.  226  ;  Lay- 
ton  1?.  Brightfield,  40  Leg.  Int.  Pa.  304 ; 
Peabody  v.  Tarbell,  2  Cashing,  226 ; 
it  seems  that  parol  admissions  or  decla- 
rations of  the  trustee  are  not  competent 
evidence  to  establish  a  resulting  trust. 
In  Brown  v.  Dysinger,  1  Rawle,  408, 
it  was  held  that  parol  evidence  of  de- 
clarations made  by  a  purchaser  at 
a  sheriff's  sale,  were  admissible,  not- 
withstanding the  statute,  to  exhibit  a 
trust ;  but  see  Haines  v.  O'Connor,  10 
Watts,  320. 

(w)  Malin  v.  Malin,  1  Wend.  652; 
Moore  v.  Small,  19  Pa.  St.  461 ;  Bly- 
holder  v.  Oilson,  18  Pa.  St.  137 ;  Pee- 
bles i;.  Reading,  8  S.  &  K.  491 ;  Kisler 
v.  Kisler,  2  Watts,  324. 

(*)  Haines  v.  O'Conner,  10  Watts, 
320. 

In  Sample  v.  Coulson,  9  W.  &  S.  66, 
it  is  said  that  a  "  trust  cannot  be  estab- 
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lished  by  the  proof  of  parol  declara- 
tions made  by  a  purchaser  at  the  time 
of  his  purchase,  or  afterwards.  This 
would  be  in  direct  violation  of  the  pro- 
visions of  the  Act  of  Assembly  to  pre- 
vent frauds  and  perjuries,  which  re- 
quires interests  in  lands  to  be  created 
or  transferred  by  writing.  It  is  true 
there  are  exceptions  admitted  on  equity 
principles  of  a  resulting  trust  arising 
from  the  payment  of  money  by  the 
cestui  que  trust  for  the  purohaser,  or  of  a 
parol  contract  of  sale  and  possession 
taken,  and  money  paid  by  the  vendee, 
or  oases  of  fraud  or  mistake  in  the  pre- 
paration or  drafting  of  instruments, 
but  a  mere  parol  declaration  by  a  pur- 
chaser who  has  taken  the  deed  in  his 
own  name  and  paid  his  own  money, 
cannot  be  admitted  as  oompetent  to  es- 
tablish a  trust  in  favor  of  third  persons 
without  subverting  the  provisions  and 
frustrating  the  design  of  the  Statute." 
In  Pennsylvania,  where  the  grantee 
in  a  deed  is  dead,  the  grantor  is  an  in- 
competent witness  under  the  provisions 
of  the  Act  of  April  15,  1869  (P.  L.  30), 
to  impeach  the  title  of  the  grantee's 
devisee,  by  showing  that  such  a  deed, 
though  absolute  upon  its  face,  was  in- 
tended to  convey  the  property  in  trust 
for  the  grantor  and  his  heirs.  And 
where  the  grantors  In  a  deed  absolute 
upon  its  face,  make  a  conveyance  of 
certain  property,  and  sixteen  years 
afterwards  execute  a  paper  purporting 
to  consider  such  a  conveyance  as  made 
in  trust,  such  a  paper  is  not  admissible 
in  evidence  to  impeach  the  original 
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held  that  a  trust  in  lands  could  not  be  proved  by  the  testimony 
of  a  single  witness  swearing  to  the  verbal  declarations  of  the 
alleged  trustee,  unless  there  were  strong  corroborating  circum- 
stances.^) And,  in  another,  that  in  the  ordinary  case  of  a 
contract  relating  to  land,  loose  declarations  of  the  grantor, 
though  corroborative,  were  not  in  themselves  sufficient.^)  The 
evidence  will  be  scrutinized  with  care;  and  declarations  by 
the  creator  of  the  trust  made  in-  the  absence  of  the  trustee  are 
not  competent  alone  to  establish  a  trust;  but  when  the  trust 
has  been  established  by  competent  evidence,  such  declarations 
are  admissible  to  designate  the  cestui  que  trust.{a) 

§  977.  As  it  has  already  appeared,  where  there  is  no  other 
fraud  than  that  of  the  mere  breach  of  the  agreement  Mere 
itself,  and  when  the  party  purchasing  pays  his  breach  of 
own  money,  parol  declarations  that  the  purchase  is  a&re€men  * 
made  for  the  benefit  of  another  will  have  no  effect  in  raising 
an  implied  trust. (6)  Parol  evidence  of  the  naked  declarations 
of  the  trustee  without  proof  of  the  payment  of  the  purchase- 


deed,  or  to  vary  its  terms.  Murray 
o.  N.  Y.  L,  &  W.  Co.,  13  W.  N.  C. 
213. 

(y)  Hall  v.  Layton,  16  Tez.  262.  See 
Miller  v.  Thatcher,  9  Tez.  482,  to  the 
same  effect. 

(*)  McCue  v»  Johnston,  25  Pa.  St. 
306. 

(a)  Tritt  v.  Crotzer,  13  Pa.  St.  451. 
'  In  Baldwin  v.  Campfield,  4  Halst. 
Ch.  903,  cited  in  Hogan  v.  Jaqaes,  4 
C.  B.  Green,  126,  Justice  Blmer  says : 
41  No  trust  arises  upon  a  man's  own 
deed,  whether  there  was  in  fact  con- 
sideration paid  or  not ;  as  between 
the  parties  a  voluntary  deed  is  just  as 
binding  as  any  other ;  there  can  be  no 
doubt  that  any  parol  declarations  of 
the  defendant,  or  any  understanding 
between  him  and  the  plaintiff  not  re- 
duced to  writing,  would  be  inadmissi- 
ble to  show  a  trust."  See,  also,  2 
Story,  Eq.  Jur.  §  199 ;  Hill  on  Trus- 
tees, 107. 


In  Kisler  v.  Kisler,  2  Watts,  323, 
decided  when  express  trusts  oould  be 
declared  by  parol  in  Pennsylvania,  it 
was  said,  that  although  it  would  seem 
that  in  Pennsylvania  trusts  could  be 
declared  by  parol,  yet,  where  the 
grantee  of  land  declared  a  trust,  no 
trust  would  really  arise,  unless  the 
money  paid  for  the  land  was  really 
that  of  the  cestui  que  trust,  where  apart 
from  the  declaration,  the  law  upon 
sufficient  evidence  would  decree  the 
trust.  It  was  held,  moreover,  that  a 
declaration  by  the  grantee  that  he 
would  convey  upon  being  reimbursed 
the  purchase-money  was  a  contract  for 
the  sale  of  land,  not  a  trust,  and  clearly 
within  the  Statute  of  Frauds. 

(6)  Perry  v.  McHenry,  13111.  227; 
Walter  v.  Klook,  55  111.  362;  Sidle  v. 
Walter,  5  Watts,  391;  Morey  v.  Her- 
rick,  18  Pa.  St.  128 ;  Lloyd  v.  Lynch, 
28  Pa.  St.  423. 
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money  by  the  alleged  cestui  que  trust  is  insufficient.^)  If  erne, 
however,  procure  a  deed  of  conveyance  of  land  to  be  made  to 
him  upon  the  promise  and  assurance  that  he  will  hold  it  in 
trust  for  another,  the  trust  might  be  established  by  the  parol 
testimony  of  the  grantor.(d)  The  same  rule  holds  in  regard 
to  the  declarations  of  the  grantee.(i)  Therefore,  it  is  said,  as 
a  general  rule,  that  the  declarations  of  the  alleged  trustee  are 
competent  evidence  to  prove  an  implied  trust.(/)  Especially 
after  the  organization  of  the  trust  \{g)  or  where  the  facts  make 
out  a  resulting  trust  ;(A)  and  the  declarations  of  a  devisee  that 


(c)  Neill  v.  Keese,  5  Tex.  23. 

In  Johnson  v.  QuarieB,  45  Mo.  423, 
it  was  added  that  the  parol  evidence 
must  be  clear  and  unequivocal,  and 
not  merely  preponderating,  and  that  the 
admissions  of  a  decedent  must  be  cor- 
roborated by  the  circumstances,  such, 
as  that  the  claimant's  money  was 
placed  in  the  trustee's  hands  for  in- 
vestment; or  that  the  property  ac- 
quired was  treated  by  the  beneficial 
owners  as  their  property. 

(<Q  Miller  v.  Pearce,  6  W.  &  8.  97. 

(e)  Lehman  v.  Lewis,  62  Ala.  129. 

In  Meason  v.  Kaine,  63  Fa.  St.  337 
(1869),  His  said :  "Weought  also  to  lay 
out  of  view  all  the  cases  down  to  Murphy 
v.  Hubert,  7  Barr,  420,  in  which  it  was 
deoided  at  last,  though  much  I  believe 
to  the  dissatisfaction  of  the  profession, 
that  a  trust  might  be  created  in  this 
state  by  a  verbal  agreement  or  admis- 
sion of  a  grantee  in  an  absolute  deed 
because  the  seventh  section  of  the  En- 
glish Statute,  29  Car.  II.  c.  3,  had  not 
been  re-enacted  here."  See,  also,  Mo- 
Donough  v.  O'Neil,  113  Mass.  95,  where 
land  conveyed  by  one  person  to  another 
is  paid  for  with  the  money  of  a  third,  a 
trust  results  to  the  latter,  which  is  not 
within  the  Statute  of  Frauds.  It  is 
sufficient  if  the  purchase-money  was 
lent  to  him  by  the  grantee,  provided 
the  loan  is  clearly  proved.     And  the 
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grantee's  admissions,  like  other  parol 
evidence,  though  not  competent  in 
direct  proof  of  the  trust,  are  yet  ad- 
missible to  show  that  the  purchase- 
money,  by  reason  of  such  loan,  or 
otherwise,  was  the  money  of  the  alleged 
cestui  que  trust.  And  see  Kendall  v. 
Mann,  11  Allen,  15 ;  Blodgett  v.  Hil- 
dreth,  103  Mass.  484. 

(/)  Walker  v.  Elledge,  65  Ala.  51 ; 
Poulet  v.  Freeman,  25  Oa.  403 ;  Collins 
v.  Smith,  18  111.  160 ;  Letcher  v.  Letcher, 
4  J.  J.  Marsh.  692 ;  Malin  v.  Malin,  1 
Wend.  652 ;  Harder  v.  Harder,  2  Sand. 
Ch.  22 ;  Hoge  v.  Hoge,  1  Watts,  214 ; 
Lloyd  v.  Carter,  17  Fa.  St.  220 ;  Pierce 
v.  MoKeehan,  3  Pa.  St.  136 ;  Harrisburg 
Bank  v.  Tyler,  3  W.  &  S.  376  ;  Wallace 
v.  Duffield,  2  S.  &  R.  526. 

In  Baumgartner  v.  Guessfeld,  38  Mo. 
36,  it  was  held  that  the  admissions  of 
the  party  holding  the  legal  title  are 
admissible  to  prove  by  whom  the  con- 
sideration was  paid. 

In  Gregory  v.  Setler,  1  Dallas,  193, 
and  Wallace  v.  Duffield,  2  S.  &  R.  521, 
the  parol  admission  of  an  alleged 
trustee  that  the  land  in  question  was 
bought  with  the  money  belonging 
partly  to  others  was  admitted. 

(g)  Williard  v.  Williard,  56  Pa.  St. 
124. 

(h)  Blyholder  v.  Gilson,  18  Pa.  St. 
134. 
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he  held  as  trustee  are  admissible,  although  there  is  no  trust 
in  the  will.(i) 

§  978.  The  declarations  of  the  nominal  purchaser  are  also 
admissible^/)  but  only  in  equity  in  cases  of  pay- 
ment, fraud,  etc.,(A)  and  not,  however,  if  there  has  ^c^11,*1 
been  delay  .(I) 

§  979.   Parol  evidence  may  be  admissible  of  a  fact,  such 
as  payment,  from  which  the  law  implies  a  trust,  but 
it  is  such  a  fact  when  proved,  and  not  the  declara-  of  facts,  as 
tions  of  the  alleged  trustee  which  fixes  the  trust ;  ]£? Z^^ 
and  some  of  the  cases  decide  that  the  declarations 
of  the  alleged  trustee  are  wholly  inadmissible.(m) 

§  980.  Others  again  hold  them  to  be  admissible,  tfStfff 
even  after  the  death  of  the  alleged  trustee.(n) 


trufitee. 


(0  Stride  v.  Winchester,  1  Diok. 
397. 

<f)  Ferguson  v.  Haas,  64  N.  C.  772 ; 
Lloyd  v.  Carter,  17  Pa.  St.  216  ;  Collins 
v.  Smith,  18  111.  162,  with  oases.  In 
Taylor  r.  Mayrant,  4  Desaus.  505, 
parol  declarations  by  an  agent  who 
made  a  purchase  of  certain  chattels, 
and  by  a  third  person  in  whose  name 
title  was  taken,  were  held  inadmissible 
to  raise  a  trust,  sembU  resulting. 

(£)  Sample  v.  Conlston,  9  W.  &  S. 
66;  Collins  v.  Smith,  18  111.  162. 

(0  Midmer  t>.  Midmer,  26  N.  J.  Eq. 
299.  In  Norris  v.  Knox,  1  Pitts.  Pa.  56, 
there  was  a  suit  in  ejectment  by  the 
heirs  of  S.  B.  The  defendant  claimed 
through  J .  B. ,  a  broth er  of  S .  B. ,  who  had 
bought  the  land  from  the  sheriff  as  the 
property  of  S.  B.,  and  afterwards  took 
possession.  The  court  held,  while  ad- 
mitting that  the  trust  might  have  been 
proved  by  parol  declarations  of  J.  B., 
the  alleged  trustee  made  both  at  the 
time  of  the  sale  and  afterwards  to  third 
parties,  not  S.  B. ;  yet  in  view  of  the 
length  of  time  elapsed,  the  evidence  of 
a  trust  was  insufficient  under  all  of  the 
circumstances. 


(m)  Moore  v.  Moore,  38  N.  H.  387 ; 
see,  also,  Kisler  v.  Eisler,  2  Watts, 
324.  But  see,  contra,  Barnes  v.  Taylor, 
27  N.  J.  Eq.  259 ;  Alexander  v.  Tarns, 
13  111.  225  ;  Vandever  v.  Freeman,  20 
Tex.  337,  citing  oases. 

(n)  Vandever  r.  Freeman,  20  Tex. 
333;  Johnson  v.  Quarles,  45  Mo.  423; 
Midmer  v.  Midmer,  26  N.  J.  Eq.  299 ; 
Williams  v.  Hollingsworth,  1  Strob.  Bq. 
Ill ;  McCammon  v.  Pettit,  3  Sneed,  245; 
see,  also,  Johnson  v.  Delaney,  35  Tex. 
41,  citing  oases,  and  Sanders's  (Uses 
and  Trusts)  distinction  as  to  the  inad- 
missibility of  parol  evidence  to  prove 
the  trust  after  the  death  of  the  alleged 
cestui  que  trust  denied.  In  MoCammon 
v.  Pettit,  3  Sneed,  242,  it  was  held  that 
a  resulting  trust  might  be  decreed  even 
after  the  death  of  the  alleged  trustee, 
on  parol  evidence,  which,  however, 
must  be  clear  and  convincing.  See, 
also,  Neill  v.  Keese,  5  Tex.  23.  In 
Hood  r.  Bowman,  1  Freem.  Ch.  290, 
parol  evidence  of  the  declarations  of  a 
decedent  were  held  to  be  uncertain 
ground  on  which  to  take  a  case  out  of 
the  Statute  of  Frauds. 
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§  981.  Parol  declarations  are  received  when  corroborated  by 
proof  that  the  money  paid  was  that  of  the  equitable 
tive  evi-  claimant.(o)  Or  when  the  trust  having  been  other- 
wise proved,  the  evidence  is  to  identify  the  cestui 
que  trusL(p)  It  may  be  added,  also,  that  an  invalid  parol 
declaration  will  not  invalidate  a  constructive  trust  arising 
from  the  facts.(y) 

§  982.  Like  express  trusts,  constructive  trusts,  when  ad- 
mitted in  a  defendant's  answer,  are  provable  by 
parol. (r)  But  if  the  answer  is  the  only  proof,  the 
whole  of  it  must  be  taken,  and  it  cannot  be  im- 
peached.^) So  also  admissions  by  the  trustee  in  his  sworn 
testimony  that  he  bought  with  money  of  the  equitable  claim- 
ant, are  sufficient  proof  of  the  constructive  trust.(*)  But 
they  cannot  be  raised  by  ex  post  facto  declarations.^) 


Defen- 
dant's 
answer, 


(0)  Johnson  v.  Quarles,  14  Mo.  423 ; 
German  v.  Gabbald,  3  Binn.  302,  where 
oral  declarations  of  an  alleged  trustee 
were  admitted  to  show  that  she  bought 
real  estate  in  which  she  had  a  life 
estate,  and  in  which  the  cestui  que  trust 
had  remainders. 

(/>)  Tritt  v.  Crotzer,  13  Pa.  St.  45, 
citing  cases. 

(9)  McDonald  v.  McDonald,  24  Ind. 
68  (5  Am.  Law  Reg.  N.  S.  675),  dis- 
tinguishing cases. 

(r)  Barron  v.  Barron,  24  Vt.  390 ; 
Freeman  v.  Tatham,  5  Hare,  329 ; 
Lathrop  v.  Hoyt,  7  Barb.  62 ;  Phillips 
v.  Crammond,  2  Wash.  C.  C.  441 ;  see 
Express  Trusts. 

(«)  Nab  v.  Nab,  10  Mod.  404. 

(1)  Deg  v.  Deg,  2  P.  Wms.  414. 

(u)  Cecil  Bank  v.  Snivel/,  23  Md. 
261  ;  see  Freeman  v.  Kelly,  1  Hoffm. 
90,  for  a  discussion  of  the  measure  of 
evidence  required  to  prove  a  resulting 
trust.  Homer  v.  Homer,  107  Mass. 
85,  for  evidence  held  insufficient  to 
create  a  resulting  trust.  McLaurie  v. 
Parthew,  53  III.  345,  for  a  trust  which 
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was  held  to  be  in  part  at  least  a  resulting 
one.  In  Skett  v.  Whitmore,  Freeman's 
Cases  in  Chan.  280,  the  defendant  de- 
nied a  trust  set  up ;  the  concurrence  of 
many  circumstances,  said  the  reporter, 
made  it  plainly  appear  that  a  title  to 
a  lease,  the  fee  being  in  B.,  the  defen- 
dant, was  held  by  A.  and  B.  in  trust 
for  B.,  though  the  consideration-money 
of  the  purchase  of  the  fee  was  recited 
in  the  deed  to  have  been  paid  by  A. 
and  B.  The  Lord  Keeper  was  satisfied 
that  a  trust  was  intended,  but  not 
being  satisfied  to  declare  it  without 
writing  in  the  teeth  of  the  Statute  of 
Frauds,  took  time  to  consider ;  see  note 
for  cases.  In  Larkins  v.  Rhodes,  5 
Port.  Ind.  195,  it  was  held  that  where 
an  implied  trust  is  to  be  raised  under  an 
agreement  to  buy  lands  in  partnership, 
the  proof  must  be  clear.  In  Kendall 
v.  Mann,  11  Allen,  15,  it  was  held  that 
where  the  allegation  is  that  the  money 
paid  for  the  land  by  the  trustee  had 
been  lent  by  him  to  the  cestui  que  trust, 
the  proof  must  be  very  clear. 
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§  983.  Constructive  trusts  by  parol  are  so  provable,  as  in 
the  case  of  express  trusts,  even  as  against  a  deed  or 
writing  ;(v)  but  the  trust  is  not  permitted  as  against  a^^an8 
a  written  declaration  of  trust.(w?)     A  parol  trust  |£*?ute 
may,  in  the  absence  of  any  prohibitory  statute,  be 
set  up  even  against  the  grantee  under  a  deed  absolute  on  its 
face,  and  without  any  allegation  in  the  bill  that  the  trust  was 
intended  to  be  declared  in  the  deed,  and  was  omitted  through 
fraud  or  mistake. 

Parol  evidence  is  admissible  to  establish  a  trust  in  such 
cases  when  the  relation  of  the  parties  and  the  circumstances 
surrounding  the  making  of  the  deed  were  such  as  that  for  the 
grantor  to  set  up  the  form  of  the  deed  as  conclusive  would  con- 
stitute a  fraud  against  the  grantor.(z)  And  a  parol  trust  may 
be  established  against  an  absolute  deed  by  the  verbal  admission 
by  the  parties  charged,  and  there  is  no  rule  of  evidence  which 
requires,  in  such  a  case,  proof  of  facts  and  circumstances  d&- 


(p)  Edmonson  t>.  Welsh,  27  Ala.  578; 
Barrell  v.  Harrick,  42  Ala.  60 ;  Elliott 
v.  Armstrong,  2  Blaokf.  198 ;  Lang- 
home  ».  Payne,  14  B.  Mon.  624 ;  Davis 
v.  Walsh,  2  Har.  &  Johns.  343 ;  Hanley 
v.  Spragne,  20  Me.  431 ;  Hills  v.  Eliot, 
12  Mass.  26  (a  case  of  a  deed  in  fraud 
of  creditors) ;  Moses  v.  Murgatroyd,  1 
Johns.  Ch.  128 ;  Stafford  v.  Wheeler, 
93  Pa.  St.  463 ;  Balbec  v.  Donaldson, 
2  Grant's  Cas.  Pa.  459  ;  Johnson  v. 
Delaney,  35  Tex.  42  ;  Bartlett  v.  Pick- 
ersgill,  1  Eden.  515,  and  other  cases. 
As  to  deeds  shown  to  be  mortgages : 
Kinsie  v.  Penrose,  2  Scam.  520 ;  Low 
v.  Graff,  80  111.  360 ;  Morris  v.  Nixon, 
1  How.  118 ;  Babcock  ».  Wyman,  19 
How.  289;  Russell  v.  Southard,  12 
How.  130 ;  Gardiner  Bank  v.  Wheaton, 
8  Greenleaf,  379,  citing  cases;  Bank 
of  U.  S.  v.  Carrington,  7  Leigh.  576 ; 
Mathews  v.  Porter,  6  Kept.  195.  In 
Dave's  Abr.  vol.  ir.  p.  465,  it  would 
seem  that  parol  evidence  is  admissible,, 
even  against  the  deed ;  but  it  is  not 
decided  whether  proof  of  fraud  is  a, 

vol.  hi. — 6 


necessary  preliminary  to  proof  of  a  re- 
sulting trust.  Page  v.  Page,  8  N.  H. 
195 ;  Matthews  v.  Leaman,  24  Ohio  St. 
623;  Snelling  v.  Utterbaok,  1  Bibb, 
610.  It  is  said  that  formerly  where  a 
trust  was  denied  parol  evidence  as 
against  a  deed  was  not  admissible, 
citing  cases;  Kendar  v.  Milward,  2 
Vera.  440 ;  but  the  rule  la  now  re- 
laxed where  the  evidence  la  dear, 
citing  Ambler,  407  *  Phelps,  v.  Seely, 
22  Gratt.  (Va.>  585 1  Boyd  ».  McLean, 
1  Johns.  Ch.  586 1  Buck  v..  Pike,  2 
Fairf.  23;  Baker  v.  Vining,,  3a  Me. 
125  ;  Ryan  v.  Dox,  34  N.  Y.  31& 

(u?)  And  in  the  following  oases,  the 
trust  was  not  shown  as  against?  a<deed : 
Brothers  ».  Porter,  6  B*.  Mon.  107 ; 
Diokenson  v.  Dickenson,  2  Murphy, 
N.  C.  279;  Whyte  v.  Arthur,  2  C. 
E.  Gr.  523 ;  Langstaff  t>..  Playton*  8 
Guaat,  Ch.  3d ;  Ellis  v.  Higgias,.  32 
Me*  34, 

Or)  Hall  v.  Livingston,  3  Dek  Ch. 
348*. 
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hors  the  deed,  and  incompatible  with  the  idea  of  a  purchase. 
In  England,  before  the  Statute  of  Frauds,  uses  and  trusts 
might  be  proved  by  parol  where  the  mode  of  conveying  the 
legal  estate  was  such  as  might  be  by  an  act  in  pais  or  by  parol. 
But  the  seventh  section  of  the  English  Statute  of  Frauds,  re- 
quiring that  trusts  of  lands  be  proved  by  writing,  was  never 
in  force  in  the  state  of  Delaware,  having  been  passed  after  the 
settlement  of  Pennsylvania,  which  then  embraced  what  is  now 
Delaware,  and  never  having  been  adopted  there  by  statute  or 
at  common  ktw. 

And  in  this  connection  is  noticed  the  well-recognized  distinc- 
tion between  contradicting  a  deed  or  impairing  its  legal  opera- 
tion and  raising  out  of  the  transaction  an  equity  dehors  the  deed, 
to  bind  the  grantee's  conscience  to  hold  the  land  for  the  real 
purposes  of  the  conveyance,  and  not  according  to  its  legal  opera- 
tion, when  the  latter  use  of  it  would,  under  the  circumstances, 
work  fraud.(y)  The  reason  is,  because  a  trust  for  a  third  person 
does  not  contradict  the  deed  ;(*)  and  the  supposed  cestui  que 
trust,  not  being  party  to  the  deed,  is  not  estopped  by  its  recitals 
or  covenants  from  proving  all  the  facts  from  which  such  a 


(y)  Hall  v.  Livingston,  3  Del.  Ch. 
348. 

In  Calder  v.  Moran,  49  Mich.  14,  it 
is  said  that  an  oral  understanding  with 
an  absolute  grantee  that  he  shall  hold 
the  lands  for  the  benefit  of  the  grantor 
is  of  no  effect,  although  the  grantee 
repeatedly  declares  and  acknowledges 
the  trust ;  nor  will  he  be  liable  for  the 
mere  appropriation  of  the  proceeds  if 
he  sells  the  land ;  but  if,  after  he  sells 
the  land,  he  acknowledges  that  he 
holds  the  proceeds  in  trust,  the  trust 
is  established,  for  a  trust  of  personalty 
may  be  proved  by  parol,  and  it  would 
seem  that  a  trust  in  real  estate,  though 
not  enforceable,  is  sometimes  suffi- 
ciently grounded  in  morals  to  support 
the  parol  declarations  and  acknowledg- 
ments that  the  proceeds  in  personalty 
were  held  in  trust. 
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But  if  a  party  obtains  a  deed  for  land 
without  consideration  upon  a  parol 
agreement  that  he  will  hold  the  land  in 
trust  for  the  grantor,  such  trusts  will 
not  be  enforced,  as  it  would  violate  the 
Statute  of  Frauds,  and  the  general  rule 
of  law  that  parol  evidence  cannot  be 
admitted  to  vary,  add  to,  or  contradict 
a  written  contract ;  Pusey  v.  Gardner, 
21  W.  Va.  469. 

(*)  Porter  v.  Mayfield,  21  Pa.  St. 
264 ;  see,  also,  Lingenfelter  v.  Ritohey, 
58  Pa.  St.  485 ;  Kirkpatriok  v.  M' Don- 
ald, 11  Pa.  St.  387;  although  it  is 
voluntary  and  by  parol,  being  decided 
prior  to  1856,  citing  Ex  parte  Pye,  18 
Yes.  140  ;  Sloane  v.  Cadogan,  App.  to 
Vend.  &  Puroh.  No.  24 ;  Antrobus  v. 
Smith,  12  Yes.  39. 
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[§  984. 


trust  will  result.(a)  The  role  holds,  moreover,  even  when 
the  deed  recites  the  receipt  of  a  consideration,^)  and  the 
evidence  is  admissible  even  as  against  the  answer  of  the 
trustee.^)  It  seems,  however,  that  in  Eugland  a  resulting 
trust  will  not  be  established  on  parol  evidence  against  an 
answer  in  equity .(d) 

§  984.  In  one  of  the  cases  it  is  said  that  according  to  cer- 
tain decisions,  if  the  consideration-money  is  expressed  in  the 
deed  to  have  been  paid  by  the  person  to  whom  the  conveyance 
is  made,  and  there  is  nothing  in  the  deed  to  create  a 
presumption  that  the  purchase-money  belonged  to  '^SnxSat 
another,  parol  evidence  should  not  be  received  after  *■ ^*- 
the  death  of  the  nominal  purchaser  to  prove  a  re- 
sulting trust ;  yet  the  better  opinion,  perhaps,  is  that  such  evi- 
dence may  be  received  under  these  circumstances  ;(i)  and  when 


(a)  Blodgett  v.  Hildreth,  103  Mass. 
486,  citing  Livennore  ».  Aldrich,  5 
Cosh.  431. 

(6)  Millard  v.  Hathaway,  27  Cal. 
119 ;  Lantry  v.  Lantry,  51  111.  458 ; 
Kinsie  v.  Penrose,  2  Scam.  520 ;  Kim* 
baU  v.  Walker,  30  111.  510;  Parmlee 
r.  Sloan,  37  Ind.  482  ;  Miller  v.  Black- 
barn,  14  Ind.  64,  since  R.  S.  1831,  p. 
289 ;  Cotton  v.  Wood,  25  Iowa,  43 ;  Snel- 
ling  v.  Utterback,  1  Bibb,  609;  Hay- 
ward  v.  Cain,  110  Mass.  273 ;  Buck  v. 
Pike,  2Fairf.  1 ;  Tunnardv.  Littell,  8C. 
B.  Or.  267 ;  Roes  v.  Hegeman,  2  Bdw. 
Ch.  373 ;  Malin  v.  Malin,  1  Wend.  652 ; 
Kendall  v.  Mann,  11  Allen,  15 ;  Shields 
v.  Whitaker,  82  N.  Car.  519 ;  Whiting 
v.  Gould,  2  Wis.  584 ;  Plymouth  v. 
Hickman,  2  Vera.  167 ;  Haigh  v.  Kaye, 
L.  R.  7  Ch.  App.  469;  Lincoln  v. 
Wright,  4  Do  G.  &  J.  16 ;  Childers  v. 
Childers,  1  De  G.  &  J.  482  ;  Davies  v. 
Otty,  35  Bear.  208 

In  Livennore  v.  Aldrioh,  $upra,  it  is 
said  that  notwithstanding  the  doc- 
trine which  appears  to  have  been  held 
in  the  earlier  oases  in  Massachusetts, 
that  where  the  deed  expresses  the  con- 
sideration to  have  been  paid  by  the 


grantee,  parol  evidence  is  not  admis- 
sible to  show  the  payment  by  a  third 
person;  the  contrary  doctrine  is  so 
fully  established  that  it  must  now  un- 
doubtedly be  regarded  by  this  court  as 
the  law.  See,  also,  Gardiner  Bank  v. 
Wheaton,  8  Greenl.  R.  373 ;  Page  r. 
Page,  8N.  H.  187 ;  Sooloy  v.  Blanchard, 

3  N.  H.  170 ;  Pritohard  v.  Brown,  4  N. 
H.  397 ;  Verplank  v.  Caines,  1  Johns. 
Ch.  57-59  ;  Bottsford  v.  Burr,  2  Johns. 
Ch.  400 ;  Boyd  v.  McLean,  1  Johns.  Ch. 
582 ;  Powell  v.  Monson  Manuf.  Co.,  3 
Mason,  347-362;  2  Sug.  Vend.  &  Pur. 
(7th  ed.)  389 ;  4  Kent  (4th  ed.),  305. 

(c)  Jenison  v.  Graves,  2  Blackf.  440, 
citing  Boyd  r.  McLean ;  Blair  v.  Bass, 

4  Blackf.  545  ;  Irwin  v.  Ivors,  7  Ind. 
308 ;  Cooper  v.  Skeel,  14  Iowa,  578  ; 
Faringer  v.  Ramsay,  2  Md.  365. 

(<*)  Larkins  v.  Rhodes,  5  Port.  195. 
See  Hosford  r.  Mervin,  5  Barb.  57,  for 
an  example  of  a  deed  sustained  so  far 
as  the  legal  title  was  concerned,  but  of 
parol  evidence  being  admitted  to  show 
a  resulting  trust. 

(«)  Finney  v.  Fellows,  15  Vt.  538 ; 
Sugden,  Vend.  256-60 ;  2  Story  Bq.  § 
1201,  n.  2;  Boyd  v.  M'Lean,  1  Johns. 
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the  consideration-money  is  expressed  in  a  deed  of  conveyance  to 
have  been  paid  by  the  grantee,  evidence  that  the  money  be- 
longed to  a  third  person  does  not  go  to  contradict  the  deed ; 
but  an  acknowledgment  in  a  deed  that  the  consideration- 
money  has  been  paid,  cannot  be  contradicted  for  the  pur- 
pose of  defeating  the  conveyance,  but  for  any  other  purpose 
may  be  contradicted  like  an  ordinary  receipt.(/)  In  another 
case  it  is  doubted  when  a  deed  recites  the  consideration  to 
have  been  paid  by  A.,  whether  parol  testimony  is  admissible 
to  show  that  it  had  been  advanced  by  B.,  so  as  to  raise  a 
trust  in  the  latter's  favor.(gr)  But  parol  proof  is  admissible 
to  vary  the  consideration  stated  in  a  deed,  and  thereby  either 
to  alter  its  character  or  to  maintain  it  when  impeached  for 
fraud  by  showing  a  consideration  different  from  that  men- 
tioned in  it;  but  resulting  trusts  implied  in  law  from  the 
manifest  intention  of  the  parties  and  the  nature  and  justice 
of  the  case  are  expressly  excepted  from  the  Statute  of  Frauds, 
and  the  fact  of  payment  may  be  established  by  parol  proof.(A) 
80  far  as  the  grantor  of  a  deed  is  concerned,  it  is  held  that  if  a 
good  consideration  is  stated  in  a  deed,  parol  evidence  to  show 
that  there  was  in  fact  no  consideration,  and  to  raise  a  result- 
ing trust  in  his  favor  is  not  admissible  ;  nor  can  the  receipt 
for  the  consideration  be  contradicted  for  this  purpose.(i) 


Chanc.  582;  Gaacoigne  v.  Thwing,  1 
Vera.  366.  Parol  evidence  has  in  such 
cases  been  admitted  to  show  the  trust 
against  the  answer  of  the  nominal  pur- 
chaser, and  where  the  nominal  pur- 
chaser admits  the  facts  from  which  the 
trust  is  implied,  there  is  no  danger  in 
applying  this  doctrine.  The  law  is 
considered  to  be  well  settled  that  the 
facts  which  create  the  trust  may  be 
shown  by  parol  evidence,  though  it 
contravene  the  recitals  in  the  deed. 

(/)  Pritchard  v.  Brown,  4  N.  H. 
397.  See  Scobey  v.  Blanchard,  3  N.  H. 
172,  to  the  same  effect. 

(g)  Gardiner  Bank  v.  Wheaton,  8 
Greenl.  373.  See  Morse  v.  Shattuck,  4 
N.  H.  231,  for  cases  cited  to  determine 
how  far  parol  evidence  is  admissible  to 
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deny  or  qualify  the  statement  in  a 
deed  as  to  the  payment  of  the  consid- 
eration. See  Howes  v.  Barker,  3  Johns. 
508,  and  Scobey  v.  Blanchard,  3  N.  H. 
172. 

(A)  Sewall  v.  Baxter,  2  Md.  Ch.  Deo. 
447. 

(t)  Farrington  v.  Barr,  36  N.  ?.  86  ; 
Graves  0.  Graves,  29  N.  H.  142. 

In  Smith  v.  Howell,  3  Stockt.  349,  it 
was  held  that  a  grantor  could  not  im- 
peach his  absolute  deed  by  showing  it 
to  have  been  voluntary,  and  creating 
a  resulting  trust  to  himself,  there  be- 
ing cited  Roberts  on  Frauds,  §  101 ; 
Story's  Eq.  §  1201,  n.  2;  Ballard  v. 
Briggs,  7  Pick.  537.  See  Whyte  ». 
Arthur,  2  Green  Ch.  521.  Squire  v. 
Harder,  1  Paige,  496,  is  to  the  same 
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§  985.  An  absolute  deed  which  purports  to  be  given  for  a 
good  and  valuable  consideration,  carries  with  it  the 
presumption  that  the  grantee  holds  the  land  con-  Jj^ua. 
veyed  to  his  own  use,  and  that  presumption  cannot 
be  rebutted  by  parol  evidence.^)    Nor  can  it  be  received  to 
prove  that  a  deed  absolute  on  its  face  was  given  in  trust  for 
the  benefit  of  the  grantor  unless  there  was  fraud  in  procuring 
or  mistake  or  accident  in  the  execution  of  the  deed.(i)    More- 
over, a  trust  cannot  be  engrafted  on  a  deed  by  a  parol  mes- 
sage sent  after  its  delivery ;  and  parol  evidence  cannot  estab- 
lish a  trust  in  real  estate,  and  the  doctrine  of  part-performance 
will  not  be  applied  in  this  connection.(i) 

§  986.  But  on  the  other  hand,  some  of  the  courts  doubt  if 
in  any  event  parol  evidence  is  admissible  as  against 
an  absolute  deed.(m)  And  it  would  seem  that  a  result-  Sjjf" 
ing  trust  in  the  strict  sense,  that  is,  where  the  convey- 
ance fails,  cannot  be  raised  by  parol,  if  the  deed  recites  a  con- 
sideration, though  merely  nominal,(n)  and  especially  after  the 
death  of  the  nominal  purchaser.(o)     Substantially  it  would 


effect,  and  holds  that  where  a  grantor 
conveys  in  fee  with  a  warranty,  he  is 
estopped  from  alleging  that  he  had  an 
interest  in  the  purchase-money,  which 
created  a  resulting  trust  in  his  favor, 
the  Statute  of  Frauds  being  set  up. 

{J)  Philbrook  v.  Delano,  29  Me.  410. 

(*)  Rasdall  v.  Rasdall,  9  Wis.  379. 

(J)  Rath  born  v.  Rath  burn,  6  Barb. 
98,  where  a  grantor,  whose  deed  con- 
tained covenants  of  warranty  set  up 
a  resulting  trust  in  himself,  it  was 
held  that  though  he  might  show  non- 
payment of  the  purchase-money,  he 
could  not  do  away  with  his  covenants. 

(m)  Letcher  ».  Letcher,  4  J.  J.  Marsh. 
592 ;  Sewall  v.  Baxter,  2  Md.  Ch.  Deo. 
447 ;  Whiting  v.  Gould,  2  Wis.  584 ; 
Miller  v.  Blackburn,  14  Ind.  64,  prior 
to  R.  S.,  1831,  p.  269 ;  Selden's  A  pp. 
31  Conn.  548.  In  Movan  v.  Hays, 
1  Johns.  Ch.  342,  it  was  held  that  it 
was  inadmissible  except  by  a  writing 
signed,  to  show  a  trust   as    against 


an  absolute  deed  ;  Irnham  v.  Child,  1 
Bro.  92,  and  Hare  v.  Shearwood,  1 
Ves.  Jr.  241,  3  Bro.  168,  relied  on, 
and  Hutch  ins  v.  Lee,  1  Atk.  447,  dis- 
tinguished. In  Sturtevant  v.  Sturte- 
vant,  21  N.  Y.  39,  it  was  held  that  pa- 
rol evidence  to  show  that  an  absolute 
deed  is  really  in  trust  is  not  admissi- 
ble, and  though  under  the  course  of 
decision  and  the  practice  of  the  pro- 
fession, the  rule  is  otherwise  as  to  mort- 
gages, this  latter  is  not  to  be  extended. 
In  Gerry  v.  Stimson,  60  Me.  186,  it  was 
held,  citing  Flint  v.  Sheldon,  13  Mass* 
448,  that  parol  evidence  of  the  object 
and  purpose  for  which  an  absolute 
conveyance  is  made  thereby  to  convert 
the  deed  into  one  of  trust,  is  not  ad- 
missible. 

(n)  Russ  v.  Mebius,  16  Cal.  356,  cit- 
ing Leman  v.  Whitley,  4  Russ.  423 ; 
Squire  v.  Harder,  1  Paige,  496. 

(o)  Pinney  v.  Fellows,  15  Vt.  538, 
citing  Sugden  Vend.  256-60 ;  2  Story 
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seem,  therefore,  that  receipt  of  the  consideration  cannot  be 
contradicted  to  defeat  the  deed ;  but  for  any  other  purpose  it 
is  a  mere  receipt.(  p)  And  the  effect  of  the  cases  is  sometimes 
stated  to  be  that  the  case  of  a  constructive  trust  arising  from 
payment,  or  fraud,  is  the  only  one  where  the  receipt  of  the 
consideration  in  a  deed  can  be  contradicted  by  parol. (9) 

§  987.  And  the  rule  is  positive  that  the  evidence 
dence  as  against  a  deed  must  be  clear  and  convincing,(r) 

especially  after  lapse  of  time.(s) 


required. 


Eq.  §  1201,  n.  2 ;  Lenoh  v.  Lench,  10 
Ves.  511 ;  Gascoignev.  Thwing,  1  Vera. 
366 ;  Bank  of  U.  S.  v.  Carrington,  7 
Leigh,  576;  Neill  r.  Keese,  5  Tex.  23. 
See,  also,  Powell  v.  Monson,  3  Mason 
G.  C.  361 ;  Boyd  v.  McLean,  1  Johns. 
Ch.  586;  where  Kent,  Ch.,  cites  San- 
ders on  Uses,  127-134,  as  saying  that 
where  the  deed  reoites  the  considera- 
tion to  have  been  paid  by  the  grantee, 
parol  proof  is  not  admissible  after  his 
death.  Sugden  does  not  attach  import- 
ance to  this  distinction  as  to  the  death 
of  the  grantee,  and  Roberts  on  Frauds, 
p.  99,  denies  that  parol  evidence  can 
be  received  as  an  admission  of  a  trust ; 
but  Kent  thought  the  authority  to  be 
in  favor  of  admitting  parol  evidence, 
even  as  against  the  answer  of  a  trustee, 
though  on  principle  he  was  disposed  to 
agree  with  Sir  T.  Clarke,  in  Lane  v. 
Dighton,  Amb.  409. 

(p)  Pritchard  w.  Brown,  4  N.  H. 
397  ;  Scobey  v.  Bl  an  chard,  3N.  H.  172 ; 
Cipperly  v.  Cipperly,  4Th.  &  Cook.  342. 

(q)  Kennedy  v.  Kennedy,  2  Ala.  589, 
624 ;  Dean  v.  Dean,  6  Conn.  284  ;  Bar- 
nard v.  Flinn,  8  Ind.  204;  Gardiner 
Bank  p.  Wheaton,  8  Greenl.  379 ;  Sew- 
all  v.  Baxter,  2  Md.  Ch.  Deo.  447; 
Hooker  v.  Axford,  33  Mich.  453 ;  Hutch- 
inson r.  Hutchinson,  6  U.  C.  Ch.  117; 


Moon  v.  Wheeler,  8  W.  N.  C.  493; 
Hutohins  r.  Lee,  1  Atk.  447. 

(r)  It  has  been  decided  that  the  evi- 
dence to  establish  a  resulting  trust  as 
against  an  absolute  deed  must  be  clear 
and  convincing,  and  to  be  received 
with  caution ;  Millard  v.  Hathaway,  27 
Cal.  119 ;  Enos  v.  Hunter,  4  Gilm.  211 ; 
Lantry  v.  Lantry,  51  111.  458 ;  Jenison 
v.  Graves,  2  Blaokf.  440 ;  Blair  v.  Bass, 
4  Blackf.  45  ;  Fausler  v.  Jones,  7  Ind. 
277 :  Parmlee  v.  Sloan,  37  Ind.  482 ; 
Nelson  ».  Worrall,  20  Iowa,  470;  Noel 
v.  Noel,  1  Iowa,  423  ;  Cooper  v.  Skeel, 
14  Iowa,  578 ;  Graves  v.  Dugan,  6  Dana, 
331;  Snelling  v.  Utterbaok,  1  Bibb, 
609;  Baker  v.  Vining,  30  Me.  121; 
Faringer  v.  Ramsay,  2  Md.  365  ;  Greer 
p.  Baughman,  13  Md.  257;  Sewall  v. 
Baxter,  2  Md.  Ch.  Deo.  447 ;  Gaither 
v.  Gaither,  3  Md.  Ch.  158 ;  Hollida  v. 
Snoop,  4  Md.  465 ;  Tunnard  v.  Littell, 
8  C.  E.  Green,  267  ;  Ross  v.  Hegeman, 
2  Edw.  Ch.  373;  Malin  v.  Malin,  1 
Wend.  652 ;  Boyd  v.  M'Lean,  1  Johns. 
Ch.  582;  Holder  v.  Nunelly,  2  Cold. 
288 ;  Phelps  o.  Seely,  22  Gratt.  589 ; 
Slocnm  v.  Marshall,  2  Wash.  C.C.  397. 

In  MoGinity  v.  McGinity,  63  Pa.  St. 
38,  It  was  held  that  to  show  a  parol  de- 
feasance to  a  deed  the  evidence  must 
be  dear ;   and  that,  as  the  court  and 


(s)  Collier  v.  Collier,   30  Ind.  32; 
Stall  v.  Cincinnati,  16  Ohio  St.  169 ; 
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§  988.  But,  as  we  have  already  noticed,  parol  evidence  is 
not  admissible  to  prove  a  constructive  or  resulting 
trust  in  favor  of  a  grantor  in  a  deed  ;(l)  for  this  does  favor  of 
contradict  the  deed.(u)    But  it  is  admissible  in  the  *rftntor- 
case  of  fraud  in  the  procurement  of  title  ;(v)  and  the  grantor 


Jury  act  as  a  chancellor,  the  evidence 
must  be  Bach  as  would  satisfy  a  chan- 
cellor's conscience;  MoVey  v.  Parker, 
64  Ala.  493 ;  Olive  v.  Dougherty,  3  G. 
Green,  Iowa  Rep.  372 ;  Snelling  v.  Ut- 
terback,  1  Bibb,  610;  Van  Wert  v. 
Chidester,  31  Mich.  207;  Roddy  v. 
Roddy,  3  Neb.  102;  Walker  v.  Hill,  6 
C.  S.  Gr.  191 ;  Harrison  v.  McMenno- 
my,  2  Swd.  Ch.  251 ;  Page  v.  Page.  8  N. 
H.  195;  SU11  v.  Cincinnati,  16  Ohio 
St.  169 ;  Mathews  v.  Leaman,  24  Ohio 
623 ;  Flaherty's  Appeal,  1  W.  N.  C. 
(Pa.)  166 ;  Peoples  v.  Reading,  8  S.  & 
R.  (Pa.)  491 ;  Norris  v.  Knox,  1  Pitts. 
(Pa.)  56 ;  Haynes  v.  Swann,  6  Heisk. 
561;  Robertson  v.  Maclin,  3  Hayw. 
(Tenn.)  70,  where  the  same  rnle  is  ap- 
plied in  case  of  disproving  trusts ; 
Grooms  v.  Rnsh,  27  Tex.  234 ;  Johnson 
v.  Delaney,  35  Tex.  42 ;  Row  v.  Cochew, 
3  Va.  L.  J.  444;  Niece  v.  Capehart,  8 
W.  Va.  104 ;  Sprinkle  v.  Hayworth,  15 
Am.  L.  Reg.  36 ;  Slocum  v.  Marshall,  2 
Wash.  C.  C.  397;  McLean  v.  McLean, 
57  Iowa,  167  ;  Lomax  v.  Ripley,  24  L. . 
J.  Ch.  257,  a  case  of  setting  aside  a 
gift  as  being  void  under  the  mortmain 
act. 

In  Jones  v.  Slubey,  5  Harr.  &  J.  382, 
it  was  held  that  no  parol  evidence  of 
declarations  or  intentions  can  be  ad- 
mitted to  raise  a  trust  inconsistent  or 
at  variance  with  the  expressed  inten- 
tion of  a  deed,  where  the  facts  and  cir- 
cumstances would  not  of  themselves, 
by  implication  or  construction  of  law, 
be  sufficient. 

In  Flint  v.  Sheldon,  13  Mass.  448, 
it  was    held    that   though    resulting 


trusts  may  be  proved  by  parol,  yet  that 
a  deed  absolute  on  its  face  cannot  by 
parol  evidence  be  so  altered  as  to  show 
that  in  the  transaction  there  was  usury 
or  conditions  or  a  trust  not  expressed 
in  the  writing. 

(f)  McGuire  v.  Ramsey,  4  Engl. 
(Ark.)  525 ;  Seaman  v.  Cook,  14  111. 
501 ;  Kimball  v.  Walker,  30  111.  510 ; 
Irwin  v.  I  vers,  7  Ind.  309,  citing  Movan 
v.  Hays,  1  Johns.  Ch.  342 ;  Steere  v. 
Steere,  5  id.  1 ;  Morrall  r.  Wattersen,  7 
Kan.  205,  oiting  Rasdall  v.  Rasdall,  9 
Wis.  385 ;  Morgan  v.  Morgan,  5  La. 
An.  231 ;  Whitmore  v.  Learned,  70  Me. 
276 ;  Campbell  v.  Brown,  129  Mass.  23 ; 
Peirce  v.Coloord,  113  Mass.  374;  Lin- 
ooln  v.  Parsons,  1  Allen,  388,  where  it 
was  held  that  a  tenant  in  a  real  action 
cannot  set  up  by  parol  a  trust  as 
against  his  absolute  deed.  Bullard  v. 
Briggs,  7  Pick.  537  ;  Palmer  v.  Sterling, 
41  Mioh.  221;  Gray  v.  Stockton,  8 
Minn.  529  ;  Graves  v.  Graves,  29  N.  H. 
142;  Taylor  v.  Sayles,  57  N.  H.  455; 
Smith  v.  Howell,  3  Stockt.  349,  there 
being  cited  Roberts  on  Frauds,  §  101; 
8tory,  Eq.  §  1201,  n.  2;  Whyte  v. 
Arthur,  2  Green  Ch.  521 ;  Squire  v. 
Harder,  1  Paige,  496;  Rath  burn  v. 
Rathburn,  6  Barb.  98;  MoMullin  v. 
Glass,  27  Pa.  St.  153 ;  Lloyd  v.  Inglis* 

1  Desaus.  333;  Pavey  v.  Amer.  Ins* 
Co.,  56  Wis.  221 ;  Pilkington  v.  Bay- 
ley,  7  Bro.  P.  C.  383 ;  Beach  v.  Pack- 
ard, 10  Vera.  106;  Rasdall  v.  Rasdall,, 

2  Sumn.  228. 

(«)  Porter  v.  Mayfield,  21  Pa.  St. 
264. 
(v)  Rasdall  v.  Rasdall,  9  Wis.  379. 
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can  always  show  that  the  price  is  doe  him,(u?)  except  where 
a  vendor,  without  fraud  or  mistake,  accepts  the  engagement 
of  a  third  person  for  the  consideration  agreed  on,  and  there- 
upon acknowledges  the  receipt  of  the  consideration,  it  is 
against  equity  that  he  should  be  permitted  to  defeat  the 
operation  of  the  grant  by  showing  that  the  consideration 
was  not  paid.  As  between  the  vendor  and  vendee  the  con- 
sideration is  to  be  treated  as  fully  paid,  and  the  vendor  is 
estopped  from  denying  it.(x)  The  evidence  to  raise  a  trust 
in  favor  of  the  grantor  is  especially  inadmissible  where  the 
deed  contains  a  warranty .(y)  And  the  general  rule  is  applied 
even  where  the  consideration  recited  was  merely  nominal  and 
had  never  been  paid  \{z)  or  where  the  deed  was  in  considera- 
tion of  natural  love  and  affection  ;(a)  or  is  a  deed  of  gift  ;(6) 
or  it  would  seem  where  the  deed  recites  an  express  trust, 
inconsistent  with  the  constructive  one  ;(c)  or  where  the  deed 
was  given  to  defeat  creditors,  and  a  constructive  trust  is 
sought  to  be  shown  in  favor  of  the  grantor,(d)  even  though 
the  grantee  set  up  the  trust  in  his  answer.(e) 

}.  In  the  same  manner  the  proof  of  a  con- 


Provable  * 

as  against    structive  or  resulting  trust  by  parol  admissible  as 
answer,       against  an  absolute  deed  is  also  admissible  even 


(to)  Rathbun  v.  Rathbun,  6  Barb. 
98 ;  Smith  v.  Howell,  3  Stockt.  354. 

(op)  McMullin  ».  Glass,  27  Pa.  St. 
153,  where  H.  Glass,  a  grantor,  ac- 
knowledged the  receipt  of  purchase- 
money  in  the  deed,  bnt  the  real  con- 
sideration was  the  promise  of  J.  G.,  a 
third  party,  to  devise  certain  other 
land  to  the  grantor  ;  this  is  a  valid  ar- 
rangement. The  grantor  cannot  enter 
while  the  grantee  lives  ;  and  it  would 
seem,  should  J.  G.  fail  to  make  the  de- 
vise, an  action  for  damages  would  lie 
against  him,  and  parol  evidence  of  the 
promise  be  admitted ;  and  in  this  suit 
the  court  allowed  the  grantee,  McMul- 
lin, to  recover  in  trespass  against  H. 
Glass,  who  had  entered  upon  the  land. 
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(y)  Rathbun  v.  Rathbun,  supra. 

(r)  Hogan  v.  Jaques,  4  C.  E.  Green, 
123 ;  see  Whiting  v.  Gould,  2  Wis.  552. 

(a)  Miller  v.  Stokeley,  5  Ohio  St.  196. 
-  (6)  Baldwin  v.  Campell,  4  Halst.  Ch. 
905,  cited  in  Hogan  v.  Jaques,  4  C.  B. 
Gr.  126. 

(c)  Selden's  App.,  31  Conn.  548; 
Mercer  v.  Stark,  1  Sm.  &  M.  Ch.  488, 
citing  Leggett  v.  Dubois,  5  Paige,  114. 

(d)  Bartlett  v.  Bartlett,  14  Gray, 
278  ;  Greer  v.  Greer,  18  Me.  16  ;  Cuney 
t>.  Dupree,  21  Tex.  217 ;  Lloyd  r.  In- 
glis,  1  Desaus.  333;  Rasdall  v.  Ras- 
dall,  9  Wis.  379. 

(«)  MoLaurie  v.  Partlow,  53  III.  345. 
But  see  contra,  Haigh  ».  Kaye,  L.  R.  7 
Ch.  App,  469. 
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against  a  sworn  answer//)  a  rule  which  has  its  foundation 
in  fraud  or  mistake,  etc.(^) 

§  990.  From  the  fact  that  resulting  or  constructive  trusts 
are  provable  by  parol,  it  follows  that  they  may  also  be  dis- 
proved by  parol,(A)  as  by  parol  evidence  of  gift  or  advance- 


(J)  Johnson  v.  Delaney,  35  Tex.  42 ; 
Jenison  c.  Graves,  2  Blaokf.  440,  oiting 
Boyd  v.  M'Lean,  supra;  Blair  r.  Bass, 
4  Blackf.  545  ;  Irwin  v.  I  vers,  7  Ind. 
308 ;  Cooper  v.  Skeel,  14  Iowa,  578 ; 
Faringer  v.  Ramsey,  2  Md.  365 ;  Johns 
p.  Norria,  22  N.  J.  Eq.  107 ;  S.  C,  27  N. 
J.  Eq.  487 ;  Baker  v.  Yining,  30  Me. 
125.  See  Boyd  v.  M'Lean,  1  Johns.  Ch. 
586. 

Bat  see  contra,  Larkin  v.  Rhodes,  5 
Port.  Ind.  195 ;  Olive  v.  Dougherty,  3 
G.  Gr.  (Iowa),  372,  citing  2  Atk.  155  ; 
4  East,  577;  29  Me.  410. 

When  it  is  received  the  courts  nse 
great  caution,  and  it  must  be  dear ; 
Snelling  v.  Utter  back,  1  Bibb,  609; 
Boyd  v.  McLean,  1  Johns.  Ch.  R.  582 ; 
Botsford  v.  Burr,  2  ib.  405  ;  Blair  v. 
Baas,  4  Blackf.  539 ;  Letcher  v.  Letcher, 

4  J.  J.  Marsh.  590 ;  Larkin  v.  Rhodes, 

5  Porter,  195  ;  Peebles  v.  Reading,  8 
8.  &  R.  484.  See,  also,  Johnston  v. 
Delaney,  35  Tex.  42,  citing  Sanders, 
Uses  and  Trusts,  o.  3,  §  7,  Div.  2; 
Bartlett  v.  Pickersgill,  1  Eden,  515; 
Powell  v.  Monson,  3  Mason,  C.  C.  361. 

As  to  what  degree  of  evidence  is 
necessary  to  overcome  an  answer,  see 
Chiles  v.  Woodson,  2  Bibb,  72  ;  Olive 
v.  Dougherty,  3  G.  Gr.  (Iowa)  372. 

(j)  Hanly  v.  Sprague,  20  Me.  431 ; 
Moses  v.  Murgatroyd,  1  Johns.  Ch. 
128 ;  Davis  v.  Walsh,  2  Harr.  &  J. 
343 ;  Langhorne  v,  Payne,  14  B.  Monr, 
624 ;  Hills  p.  Eliot,  12  Mass.  26,  a  case 
of  a  deed  in  fraud  of  oreditors. 

(A)  Bayles  v.  Baxter,  22  Cal.  575 ; 
Letcher  v.  Letcher,  4  J.  J.  Marsh.  592 ; 
Livermore  v.  Aldrioh,  5  Cush.  435; 


Baker  v.  Yining,  30  Me.  125 ;  Blodgett  v. 
Hildreth,  103  Mass.  486 ;  Roe  v.  Pop- 
ham,  1  Doug.  24 ;  Hopkinson  v.  Dumas, 
42  N.  H.  296  ;  Partington  v.  Barr,  36  N. 
H.  88 ;  Page  v.  Page,  8  N.  H.  195,  citing 
2  Johns.  Ch.  416 ;  Sugden,418;  Smith 
v.  Howell,  3  Stockt.  359 ;  Peer  v.  Peer,  3 
Stockt.  432 ;  Botsford  v.  Burr,  2  Johns. 
Ch.  409;  Creed  v.  Lancaster  Bank,  1 
Ohio,  St.  10 ;  Strimpfler  v.  Roberts,  18 
Pa.  283 ;  Wiser  v.  Allen,  92  Pa.  St. 
317  ;  Robertson  v.  Maclin,  (Tenn.)  3 
Hayw.  70 ;  Whiting  v.  Gould,  2  Wis. 
552;  Elliot  v.  Armstrong,  2  Blackf. 
198 ;  Hughes  v.  Moore,  7  Cranch,  177. 

In  Workman  v.  Guthrie,  29  Pa.  St. 
506,  parol  evidence  was  held  to  be  in- 
admissible to  admit  an  equitable  claim 
made  by  one  of  certain  tenants  in  com- 
mon, oiting  several  oases. 

In  Clark  v.  Burnham,  2  Story,  11, 
where  a  memorandum  acknowledged 
the  receipt  of  certain  money  from  Clark 
and  another,  the  memorandum  not 
being  carried  out,  but  certain  lands 
mentioned  therein  being  by  a  subse- 
quent parol  agreement  conveyed  to 
third  parties ;  it  was  held  that  if 
Clark,  the  plaintiff,  setting  up  a  result- 
ing trust  in  the  lands  under  a  parol 
agreement  previous  to  the  memoran- 
dum as  well  as  under  the  memoran- 
dum, could  not  rebut  the  testimony 
which  was  properly  admitted  to  show 
that  none  of  the  money  credited  to 
him  had  ever  been  paid  by  him,  he 
could  not  reoover  on  his  resulting 
trust.  The  written  memorandum  only 
created  a  presumption  of  a  resulting 
trust  whioh  oould  be  rebutted;  and 
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ment,(t)  especially  when  the  trust  is  set  up  against  a  deed,  or 
by  proof  of  fraud  in  third  persons.    Or  where  an 

tive  trusts     express  trust  is  declared  in  a  writing  which  recites 

bfparoh      ^at  ^e  °kject  is  to  delay  creditors,  parol  evidence 
is  admissible  to  prove  fraud  and  rebut  the  trusty*) 

So  the  presumption  of  an  advancement  may  be  rebutted  by 

parol  .(A) 
§  991.  And  it  may  be  added  that  in  order  to  rebut,  as  to 
create  a  resulting  trust,  the  evidence  must  be  clear, 

Swuired!      *^e  Bame  degree  of  evidence  being  required.(J)      But 
express  trusts  created  by  writing  cannot  be  defeated 

by  parol.(m) 

§  992.  The  subject  of  advancement  is  an  exception  to  the  rule 
allowing  a  trust  to  be  shown  from  the  fact  of  pay- 
ment. For  instance,  in  the  case  of  children,  wife,  or 
other  fiduciary  relations,  the  resulting  trust  will  not 

arise.(n)    As  where  a  father  purchased  land  in  a  son's  name, 


Advance- 
ment. 


proof  being  given  that  Clark  did  not 
pay  any  of  the  money  mentioned,  there 
was  no  resulting  trust. 

(t)  Lamplugh  v.  Lam  pi  ugh,  1  P. 
Wms.  113;  Langflelde  d.  Ban  ton  v. 
Hodges,  Lofft.  230 ;  Marsten  o.  Hum- 
phrey, 24  Me.  516;  Soar  v.  Foster,  4  K.  & 
J.  152;  Thompson  i?.  Thompson,  1 
Yerg.  100 ;  Lorents  v.  Lorentz,  14  W. 
Va.  819 ;  Jackson  ex  dem.  Feller  v. 
Feller,  2  Wend.  145. 

(j)  Servis  v.  Nelson,  1  MoCarter,  94. 

(k)  Peer  v.  Peer,  3  Stookt.  432 ;  Wiser 
v.  Allen,  92  Pa.  St.  317 ;  Sidmouth  v. 
Sidmouth,  2  Beav.  447 ;  Rider  v.  Kid- 
der, 10  Yes.  Jr.  364  (n.). 

(/)  Peer  v.  Peer,  3  Stookt.  432. 

(m)  Ibid. 

(n)  Woodward  v.  Smith,  7  Ala.  112 ; 
Cartwright  v.  Wise,  14  111.  417 ;  Ryder 
v.  Emrioh,  104  111.  470;  Seheerer  v. 
Soheerer,  16  Ohio.  L.  News,  167  ;  Baker 
t>.  Leathers,  3  Ind.  558 ;  Loohenour  v. 
Lochenour,  61  Ind.  595 ;  Witts  v.  Hor- 
ney,  59  Md.  585  ;  Patton  v.  Chamber- 
lain,  44  Mich.  5  ;  Wilson  b.  Beauohamp, 
44  Miss.  557;  Cason  v.  Caaon,  28  Mo. 
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47 ;  Howell  v.  Howell,  2  MoCart.  75  ; 
Midmer  v.  Midmer,  26  N.  J.  Eq.  299 ; 
Proseus  v.  Molntyre,  5  Barb.  425  ;  Jack- 
son J.  Benson  v.  Matsdorf,  11  Johns. 
91 ;  Partridge  v.  Havens,  10  Paige,  618 ; 
Welton  v.  Devine,  20  Barb.  (N.  Y.)  9 ; 
Whitbeck  v.  Whitbeck,  9  Cow.  (N.  Y.) 
266;  Sweet  v.  Northrup,  12  N.  Y.  W. 
Dig.  377 ;  Astreen  v.  Flanagan,  3  Edw. 
Ch.  279 ;  Bobbins  v.  Robbins,  47  N.  Y. 
Sup.  193 ;  Long  v.  Long,  3  W.  N.  C. 
100 ;  Edwards  v.  Edwards,  39  Pa.  St. 
386;  Bock  v.  Graybill,  28  Pa.  St.  66; 
Murphy  v.  Nathan,  46  Pa.  St.  508  ; 
Thompson  v.  Thompson,  1  Yerg,  97, 
where  the  title  was  made  to  father  and 
son  Jointly;  Dudley  v.  Bos  worth,  10 
Humph.  9;  Lookhard  ».  Beokley,  10 
W.  Va.  87  ;  Christy  v.  Courtenay,  13 
Beav.  96;  Sidmouth  v.  Sidmouth,  2 
Beav.  447,  where  it  was  not  against  the 
rights  of  the  father's  creditors  ;  Anon., 
Freem.  Ch.  (Eng.  Trin.  T.  1667),  128; 
Garrick  v.  Taylor,  29  Beav.  79  ;  Mum- 
ma  v.Mumma,  2  Vern.  19 ;  Soar  o.  Fos- 
ter, 4  K.  &  J.  152,  an  advancement  de- 
creed for  an  illegitimate  child ;  Wray 
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primd  facie  this  shall  be  intended  a  provision  for  the  son,  and 
shall  never  be  taken  to  be  a  trust  without  the  clearest  evidence 
and  proof  unless  some  precedent  declarations  can  be  shown ; 
for  if  a  father  purchases  land  in  a  son's  uanie,  intending  it  a 
provision  for  him,  he  shall  not  afterwards  raise  a  trust  upon 
it  for  himself  by  any  subsequent  declarations ;  but,  perhaps, 
there  may  be  such  subsequent  circumstances  as  shall  imply  a 
precedent  declaration.(o)  But  if  a  stranger  claim  the  benefit 
of  a  purchase  made  in  his  name  with  the  money  of  another, 
the  proof  rests  upon  him  to  show  that  the  man  from  whom 
the  consideration  moved  did  not  mean  to  purchase  in  trust  for 
himself,  but  intended  a  gift  to  the  stranger.  But  if  the  pur- 
chase be  made  in  the  name  of  a  son,  it  rests  upon  him  who 
claims  a  trust  to  establish  it  by  proof.(j?) 

§  993.  Where  the  owner  of  land  borrowed  money  and  gave 
an  absolute  conveyance  of  the  same  as  security  for  Payment  of 
its  repayment  with  interest,  and  afterwards,  getting  father's 
into  a  difficulty,  left  the  country  for  parts  unknown, 
and  on  his  way  wrote  to  his  father  and  brother-in-law  to  re- 
deem the  land  and  it  should  be  theirs,  and  the  father  accord- 
ingly redeemed  the  land,  paying  its  full  value,  taking  a  deed 
to  himself,  and  improved  it  and  finally  sold  it,  investing  the 
proceeds  in  other  land,  it  was  held  that  the  father  was  not  a 
trustee  for  the  son,  and  not  liable  to  account  for  the  rents 
and  profits,  especially  after  a  lapse  of  eighteen  years  unex- 
plained ;(q)  or  where  a  son  conveyed  land  to  his  father  under  a 

v.  Steele,  2  Ves.  &  Bea.  388  ;   Jeans  deed  to  Charles,  the  son  of  Philip,  was 

v.  Cooke,  24  Beav.  513 ;   Edwards  v.  an  advancement,  and  that  his  title  was 

Edwards,  2  Y.  &  C.  123 ;  Ld.  Gray's  not  divested  by  the  destruction  of  the 

Case,  Freem.  Ch.  6 ;  Lamplngh  v.  Lam-  deed,  nor  was  he  a  trustee  for  Philip, 

plugh,  1  P.  Wms.  113 ;  Jones  v.  Locke,  his  father ;  and  that  a  voluntary  set- 

L.  R.  1  Ch.  App.  28.  tlement  by  a  father  is  irrevocable ;  see, 

In  Litoff  v.  Hart,  25  Miss.  250,  Philip  also,  Redington  v.  Redington,  3  Ridge 

-  Litoff  bought  land  and  required  the  P.  C.  106. 

deed  to  be  made  in  the  name  of  his  (o)  Lord  Gray's  Case,  2  Freem.  Ch.  6. 

son  Charles  ;  afterwards  the  deed  was  (/»)  Redington  v.  Redington,  3  Ridg- 

destroyed  and  a  second  one  made  to  way  Pari.  Case,  106. 

Philip's  brother,  who  transferred  it  to  (q)  Carpenter  v.  Carpenter,  70  111. 

W.  in  trust  for  0.,  the  defendant,  who  457. 

was  present  when  the  first  deed  was  A  ohild  whose  father  purchased  land 

destroyed.    It  was  held  thai  the  first  with  money  which  he  owes  the  child! 
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verbal  agreement  that  the  father  should  convey  other  land  to 
the  son,  which  accordingly  was  surveyed  and  taken  into  pos- 
session by  the  son,  who  kept  possession,  it  was  held  that  it 
was  good  against  the  heirs  of  the  father  as  an  advancement.(r) 
And  where  a  father  conveyed  land  to  his  son  under  an  agree- 
ment that  the  son  was  to  support  him,  the  son  giving  a  bond  to 
do  so,  the  court  of  equity  in  Maine  had  no  power  to  decree  re- 
conveyance of  the  land ;  as  there  was  no  implied  grant,  as  the 
parol  contract  negatived  that,  and  the  bond  did  not  contain  any 
stipulation  to  reconvey,  and  the  trust  could  not  be  enforced  as 
an  express  one.(*)    But  the  title  to  the  land  must  be  taken  in 


taking  title  in  the  name  of  a  third 
party,  with  his  knowledge  and  con- 
sent, may  recover  the  property,  though 
the  father  may,  at  the  date  of  the  pur- 
chase, have  been  in  failing  circumstan- 
ces and  intended  to  prefer  the  child  to 
other  creditors. 

If  a  purchase  with  the  title  thus  con- 
veyed was  intended  by  the  father  as 
an  advancement,  the  child  would  be 
entitled  to  recover  the  property  only  if 
the  advancement  was  not  to  the  preju- 
dice of  the  other  creditors.  And  where 
a  lather  in  failing  circumstances,  with 
a  view  of  secreting  his  property,  in- 
vests in  land,  taking  title  thereto  in  the 
name  of  a  third  party,  with  his  consent 
and  in  trust,  that  he  will  hold  a  one- 
half  interest  in  the  same  as  an  advance- 
ment for  the  child  of  the  purchaser,  the 
title  having  vested  in  the  third  party, 
a  court  will  not  divest  it  to  enforce  the 
trust  at  the  suit  of  the  child,  though 
the  child  did  not  participate  in  the 
fraud  and  had  no  knowledge  thereof. 
No  resulting  trust  can  arise  from  an 
act  contrary  to  public  policy  or  a  stat- 
ute; Eastham  v.  Roundtree,  56  Tex. 
110. 

Where  a  father  and  son  entered  into 
a  verbal  agreement  for  the  son  to  buy 
real  estate  for  the  father,  and  the  father 
paid  towards  the  purchase  price  all 
that  was  paid,  and  the  son  in  violation 
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of  the  agreement  took  the  title  in  his 
own  name  and  executed  a  mortgage  for 
some  of  the  purchase-money,  a  result- 
ing trust  is  thereby  raised  from  the 
fraud  of  the  son  in  obtaining  title  ;  and 
where  the  son,  while  the  father  was 
in  open,  notorious,  and  exclusive  pos- 
session of  the  premises  under  a  claim 
of  ownership,  executed  a  deed  to  the 
land  to  a  third  person,  who  did  not 
make  any  inquiry  of  the  father  as  to  his 
possession,  but  had  actual  notice  of  the. 
equitable  title  of  the  father  in  the  land, 
and  was  not  a  purchaser  thereof  in 
good  faith,  the. father  is  entitled  to  set 
up  his  equitable  title  and  right  of  pos- 
session as  against  the  claim  and  title  of 
such  a  purchaser ;  Beckman  v.  Rich- 
ardson, 28  Kan.  648. 

(r)  Parker  v.  MoCluer,  3  Keyes,  318. 

(«)  Marston  v.  Humphrey,  24  Me. 
516 ;  see,  also,  Langfielde  v.  Hodges, 
Lofft.  230.  In  Rasa  v.  Mebius,  16  Cal. 
356,  it  was  held  that,  as  between  parent 
and  child,  the  presumption  of  an  ad- 
vancement is  favored  as  against  that 
of  a  trust. 

The  following  were  oases  of  gift: 
Cason  v.  Cason,  28  Mo.  47  ;  Graham  v. 
Craig,  33  Leg.  Int.  Pa.  24 ;  Hillard  v. 
Prantz,  21  Tex.  199  ;  Ingham  v.  Crary, 
1  P.  &  W.  394 ;  Fowkes  t>.  Pascoe,  L. 
R.  10  Ch.  App.  343. 

In  Pinokard  v.  Pinokard,  23  Ala. 
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the  son's  name  with  the  father's  consent,  else  the  presumption 
of  advancement  will  not  arise.(i) 

§  994.  Moreover,  the  agreement  with  reference  to  the  ad- 
vancement mnst  be  definite»_dear,  and  certain.(w)  Evidence 
And  the  mere  fact  of  possession  by  the  son  of  prop-  "quired, 
erty  belonging  to  the  father  is  not  sufficient  to  raise  the  pre- 
sumption ;(v)  nor  unless  the  clear  intention  is  shown,  from  the 
circumstances,  that  the  father's  payment  was  to  the  effect  of 
an  advancement  ;(w?)  nor  when  it  was  a  payment  made  by  a 
father-in-law  ;(a:)  or  where  the  deed  was  found  in  the  son's 
possession,  but  in  the  father's  name,  though  declared  by  the 
latter  to  have  been  for  the  trust,  the  evidence  of  advance- 
ment was  insufficiently) 

Where  a  father  holds  an  equitable  title  to  land,  the  legal 
one  being  in  another  for  security,  and  the  son  advances  the 
money  due,  and  by  arrangement  takes  the  conveyance  from 
the  holder  of  the  legal  title,  as  a  mere  security  for  the  repay- 


649,  the  ohanoellor  refused  to  specifi- 
cally enforce  an  incomplete  parol  gift 
of  land  made  by  a  father,  deceased  at 
the  time  of  suit  brought,  to  his  son, 
though  possession  of  the  land  had  been 
given  by  the  father ;  but  whether  the 
donee  could  recover  compensation  for 
his  improvements  was  not  decided. 

Moneys  were  invested  in  the  funds 
by  a  father  in  the  name  of  his  son,  the 
dividends  of  which  were  received  by 
the  father  during  his  life,  under  a 
power  of  attorney  from  his  son,  after 
his  death  this  was  an  advancement ; 
Sidmouth  v.  Sidmouth,  2  Beav.  447. 

In  Graham  v.  Craig,  S.  C.  of  Penna., 
33  Leg.  Int.  24,  it  is  said  a  parol  gift 
of  land  may  be  invalid  because  of  the 
Statute  of  Frauds  and  Perjuries,  but 
the  donee  entering  into  possession  upon 
the  gift  holds  for  himself  and  not  for 
the  donor.  A  holding  for  the  donor 
would  be  inconsistent  with  the  nature 
of  a  gift  which  imports  an  intention  to 
give  the  title  and  right  of  possession  to 
the  donee.    The  donor,  whose  gilt  Is 


invalid  because  of  the  want  of  written 
evidence,  may  recover  the  land,  yet 
this  is  not  because  of  a  fiduciary  rela- 
tion requiring  a  restoration  of  the 
premises,  but  because  his  title  did  not 
at  law  pass  from  him.  Hence,  if  he 
suffer  his  donee  to  remain  in  the  enjoy- 
ment of  his  gift  for  twenty-one  years, 
he  slips  his  remedy,  and  the  statute  of 
limitations  ripens  the  inefficacious  gift 
into  a  good  title. 

(0  Peer  v.  Peer,  3  Stockt.  432; 
Flynt  v.  Hubbard,  57  Miss.  471. 

(«)  Lorentz  v.  Lorentz,  14  W.  Va. 
819. 

(v)  MoManus  v.  McManus,  24  Grant 
(U.  C),  118. 

(w)  Proseus  v.  Molntyre,  5  Barb. 
425;  Miller  v.  Blose,  30  Gratt.  744; 
Runnion  v.  Ramsey,  80  N.  Car.  60. 

(x)  Wallace  v.  Marshall,  9  B.  Mon. 
155.  See,  also,  Batstone  v.  Salter,  L. 
R.  19  Eq.  250  ;  L.  R.  10  Ch.  431 ;  Jack- 
son d.  Benson  v.  Matsdorf,  11  Johns. 
91. 

(y)  Miller  ».  Hartle,  53  Pa.  St.  108. 
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ment  of  the  money  advauced,  which  is  not  near  the  value  of 
the  land,  the  son  will  hold  the  legal  title  merely  in  trust,  and 
as  a  security,  and  the  equitable  title  will  remain  in  the  father. 
But  if  the  son  purchases  the  land,  and  advances  the  money  as 
a  payment  for  it  on  his  own  account,  he  will  take  the  complete 
title,  although  he  agrees  verbally  with  the  father  that  he  will 
hold  it  as  trustee  ;(z)  or  if  a  deed,  by  which  a  father  conveyed 
all  his  personal  estate  to  his  son,  is  upon  condition  that  the  sou 
would  pay  certain  debts  due  by  the  father,  it  is  held  to  give 
rise  to  a  resulting  trust  in  favor  of  the  father,  so  as  to  require 
the  son  to  show  that  the  specified  debts  of  the  father  had 
been  paid,  and  to  give  the  representatives  of  the  father  the 
right  to  relief  and  an  account.(a) 

§  995.  On  the  other  hand,  money  belonging  to  a  son,  in- 
But  pay-      vested  in  land  in  the  name  of  the  father,  creates  a 
ment  of       resulting  trust  for  the  sbn.(ft) 
money.  §  996.  A  few  of  the  cases  upon  the  subject  of 

Pleading  in  pleading  in  relation  to  trusts  will  now  be  consid- 
£onrtruL  ered.  -^  bill  must,  in  the  case  of  fraudulent  pro- 
tiyetruste.    curement  of  the  title,  distinctly  charge  fraud.(c) 


(z)  Low  v.  Graff,  80  III.  360. 

(a)  Neale  v.  Hagthorp,  3  Bland.  551. 

In  Leman  v.  Whitley,  4  Rubs.  Ch. 
423,  where  a  son  conveyed  to  hia  father 
land  in  order  that  the  father,  having 
better  credit  than  the  son,  might  raise 
money  on  it,  and  the  father  died  making 
a  general  devise  of  his  lands,  it  was 
held  that  the  Statute  of  Frauds  appUed, 
there  being  no  implied  trnst,  but  that 
the  son  might  have  a  lien  on  the  land 
for  the  amount  of  the  purchase-money, 
which  was  unpaid. 

In  Bartlett  v.  Bartlett,  14  Gray,  278, 
where  a  son,  in  order  to  protect  it  from 
his  creditors,  conveyed  his  land  to  his 
father  without  any  consideration,  and 
where  the  father  never  made  a  writ- 
ten declaration  of  trust,  it  was  held 


that  the  trust  was  not  originally  a  re- 
sulting one,  the  estate  vested  abso- 
lutely in  the  father,  and  a  verbal  ar- 
rangement between  the  son  and  some 
of  his  brothers,  with  the  father's 
knowledge,  but  without  his  assent,  that 
the  property  should  be  held  in  trust 
by  the  father  for  the  brothers  above 
referred  to,  was  not  valid. 

(5)  Fleming  v.  MoHale,  47  III.  282; 
Farrell  v.  Lloyd,  69  Pa.  St.  247;  Ross 
v.  Mebius,  16  Gal.  356. 

In  May  v.  May,  33  Beav.  86,  where  a 
son  conveyed  his  land  to  his  father 
under  a  verbal  agreement  that  the 
latter  should  pay  the  debts  of  the 
former,  it  was  held  that  though  there 
was  no  writing,  the  burden  of  proof  is 
on  the  father  to  show  his  right  to  re- 


(c)  Robson  v.  Harwell,  6  Ga. 
Miller  v.  Cotten,  5  Ga.  346. 
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And  a  bill  alleging  a  parol  trust  is  entitled  to  an  answer,  and 
a  demurrer  will  be  overruled.(d)  The  Statute  of  Frauds  can 
be  pleaded  only  by  him  wbo  has  the  legal  estate  upon  which 
is  attempted  to  raise  a  trust ;  and  not,  for  instance,  by  cred- 
itors of  the  estate  of  the  grantor,  where  the  answer  of  the 
grantor  was  that  there  was  no  memorandum  of  trust.(i)  A 
plea  of  the  Statute  of  Frauds,  in  the  case  of  a  trust  alleged  to 
be  within  the  Statute  of  Mortmain,  will  be  allowed  to  stand 
for  an  answer.(/) 

§  997.  The  rule  as  to  setting  up  the  Statute  of  Frauds  by 
way  of   defence  is,  that  if  the  answer  admits  a  gtatuteof 
contract,  without  stating  it  to  have  been  in  writing  Frauds  as 
and  setting  up  the  Statute,  it  cannot  be  used  as  de- 
fence, and  the  admission  will  be  held  to  be  of  a  legal  con- 
tract.^)   A  distinction  is  made  between  cases  in  which  the 
agreement  was  admitted  in  the  answer  and  the  Statute  not 
set  up  in  the  defence,(A)  and  those  in  which  the  agreement 
is  denied  by  answer.    In  the  former  the  Statute  could  not 
be  used  as  a  defence,  in  the  latter  it  could.(f)    The  reason 
is  that  when  the  defendant  denies  the  agreement,  the  com- 
plainant must  then  produce  legal  (written  and  not  parol)  evi- 


tain  the  surplus  over  the  amount  of 
the  debts. 

Advancement  may  be  rebutted  by 
parol;  Peer  v.  Peer,  3  Stockt.  432; 
Sidmouth  v.  Sidmouth,  2  Beav.  447 ; 
Shepherd  v.  White,  11  Tex.  347 ;  Wil- 
liams t?.  Williams,  32  Bear.  370 ;  Trum- 
per  v.  Barton,  18  Ohio,  418 ;  Higdon  v. 
Higdon,  57  Miss.  264 ;  Murless  v.  Frank- 
lin, 1  Swans.  113. 

(<*)  Peralta  v.  Castro,  6  Gal.  358  ; 
Boson  v,  Statham,  1  Eden,  511 ;  Hutch- 
inson v.  Tindall,  2  Green  Ch.  358; 
Morison  v.  Morison,  4  Drew,  326. 

(«)  O'Neale  v.  Caldwell,  3  Cr.  C.  C. 
312. 

In  Chicago  Dock  Co.  v.  Kinzie,  49 
111.  289,  it  was  held  that  a  parol  ex- 
press trust  is  valid  if  not  objected  to  by 
the  parties,  a  stranger  not  being  allowed 
to  set  up  the  objection. 


As  to  a  bill  alleging  that  a  devisee 
holds  under  a  secret  trust,  see  Muckle- 
ston  v.  Brown,  6  Ves.  Jr.  68. 

(/)  Striokland  v.  Aldridge,  9  Ves. 
516;  see,  also,  Riddle  v.  Emerson,  1 
Vern.  109. 

(g)  Walker  v.  Hill,  6  C.  E.  Gr.  203. 

(A)  Merritt  v.  Brown,  6  C.  E.  Gr. 
403. 

(i)  Johns  v.  Norris,  22  N.  J.  Bq.  109. 
See  Haigh  v.  Kaye,  L.  R.  7  Ch.  App. 
473,  in  which,  after  quoting  (p.  472) 
Mitford  (Plead.  5th  ed.  p.  310),  that 
a  party  may  admit  a  parol  contract  and 
set  up  the  Statute  of  Frauds,  Sir  W. 
M.  James,  L.  J.,  says  that  Lord  Redes- 
dale  is  there  speaking  of  a  parol  con- 
tract, and  asks  whether  that  rule  ever 
has  been  applied  to  a  parol  trust. 
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dence  of  the  existence  of  the  agreement.(j)  There  is  some 
conflict  of  authorities  upon  the  subject,  but  the  rule  as  stated 
would  seem  to  be  well  settled.  Other  cases,  however,  appear 
to  allow  the  Statute  of  Frauds  to  be  used  as  a  defence  in  a 


(J)  Trapnall  v.  Brown,  19  Ark.  50 ; 
Carpenter  v.  Davis,  72  111.  17 ;  Dodd 
v.  Wakeman,  26  N.  J.  Eq.  485;  where 
the  court  say :  "I  think  the  rule 
may  he  considered  settled  in  this  State, 
that  a  parol  contract  to  purchase  land 
at  sheriff's  sale,  for  the  benefit  of  the 
defendant  in  execution,  and  that  he 
shall  be  entitled  to  the  advance  re- 
alized on  a  resale  of  it,  or  that  he 
shall  have  a  conveyance  of  it  on  re- 
imbursing the  purohaser,  will  be  en- 
forced in  equity  even  if  free  from 
fraud,  unless  the  Statute  of  Frauds 
is  properly  invoked  by  pleading  to 
nullify  the  oontraut ;  Combs  v.  Little, 
3  Green's  Ch.  310;  Marlatt  v.  War- 
wick &  Smith,  3  C.  B.  Green,  109 ; 
S.  C,  on  appeal,  4  C.  E.  Green,  441; 
Merritt  v.  Brown,  6  C.  E.  Green,  404. 
And  even  in  a  case  where  the  pur- 
chaser seeks  the  protection  of  the 
Statute  of  Frauds,  if  it  clearly  appears 
he  has  made  use  of  suoh  contract,  or 
any  other  oontrivanoe,  to  obtain  the 
property  sold  under  execution,  for  an 
inadequate  price,  or  to  the  oppression 
of  the  defendant,  a  court  of  equity,  in 
the  exercise  of  its  legitimate  functions, 
must  grant  relief;  Merrit  v.  Brown, 
supra;  Walker  v.  Hill's  Bx'rs,  7  C.  B. 
Green,  519." 

The  defendant  put  himself  simply 
upon  a  denial  of  the  contract,  and  did 
not  seek  the  protection  of  the  Statute 
of  Frauds.  The  fact  that  the  person 
buying  was  the  agent  of  the  alleged 
cestui  que  trust,  had  some  stress  laid  on 
it  on  appeal;  Wakeman  o.  Dodd,  27 
N.  J.  Eq.  565.  The  rule  as  to  plead, 
ing  was  denied,  but  the  case  affirmed 
on  its  merits,  the  court  saying  :— 
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"  Where  the  case  is  free  from  fraud, 
and  the  wrong  on  the  part  of  the  de- 
fendant consists  solely  in  refusing  to 
do  what  he  agreed,  an  answer  denying 
the  agreement  is  a  good  answer  to  the 
bill.  The  bar  to  the  complainant's 
suit  is  then  complete,  because  no  proof 
of  the  parol  agreement  can  then  be  ad- 
mitted, suoh  proof  being  illegal  by  the 
Statute.  But  where  the  answer  admits 
an  agreement,  though  only  a  parol  one, 
the  defendant  must  plead  the  Statute 
in  order  to  obtain  its  protection.  In 
this  respect  there  is  a  wide  difference 
between  the  Statute  of  Frauds  and  the 
Statute  of  Limitation,  which,  it  seems, 
must  in  all  oases  be  pleaded ;  Fry  on 
Spec.  Perf.  §§  332,  336,  337 ;  Browne 
on  Statute  of  Frauds,  §  511,  and  the 
cases  cited  in  note  3. 

"  This  rule  of  pleading  was  not  drawn 
in  question  in  the  New  Jersey  cases 
referred  to  in  the  opinion  below,  vis., 
Combs  v.  Little,  3  Green's  Ch.  310 ; 
Marlatt  v.  Warwick  &  Smith,  3  C.  E. 
Green,  109,  and  4  C.  E.  Green,  441 ; 
Merritt  p.  Brown,  6  C.  E.  Green,  404. 

"  In  Walker  v.  Hill's  Exeoutors,  de- 
cided in  this  court,  7  C.  E.  Green,  519, 
the  correct  rule  of  pleading  as  above 
given  is  distinctly  declared.  In  all 
these  cases  the  jurisdiction  of  equity  to 
enforce  the  parol  contracts  was  placed 
upon  the  ground  that  there  were  facts, 
aside  from  the  contract,  evincive  of 
fraud  on  the  part  of  the  purchaser. 
When  the  parol  contract  is  made  use 
of  as  the  means  of  misleading  the  com- 
plainant and  deceiving  him  out  of  his 
property,  relief  is  afforded  in  equity 
because  of  the  fraud,  and  not  by  virtue 
of  the  contract.' ' 
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suit  to  enforce  a  parol  agreement  as  to  land,  although  it  has 
not  been  specifically  pleaded.(A)  And  it  is  said  that  if  the 
plea  admits  the  deed  to  be  conditional,  or  in  any  degree  in 
trust,  the  parol  evidence  is  admissible  of  the  real  agreement ; 
but  otherwise  if  a  general  denial  is  made.(0  The  Statute  of 
Frauds  must  be  pleaded,  and  not  set  up  by  way  of  answer.(m) 
§  998.  There  is  some  conflict  of  authority,  also,  in  regard 
to  the  allegation  of  a  written  agreement.  If  the 
bill  does  not  show  the  agreement  to  have  been  in  of  written 
writing,  it  has  been  held  to  be  demurrable.(n)    On  ftsreement* 


(k)  Wilde  v.  Wilde,  20  Grant,  Ch. 
531. 

(0  Thomas  v.  MoCormaok,  9  Dana, 
109. 

In  Baskett  v.  Cafe,  4  DeG.  &  8m. 
388,  it  seems  that  the  facts  giving  rise 
to  the  trust  were  not  denied,  nor  the 
Statute  of  Frauds  pleaded,  but  the 
plaintiff  was  allowed  to  recover.  The 
Statute  must,  however,  be  set  up  in 
the  answer  and  not  at  the  hearing. 

(m)  Newton  v.  Preston,  Preo.  Chan. 
103. 

In  Summerall  v.  Thorns,  3  Flo.  307, 
it  is  said  that  the  Statute  need  not  be 
pleaded,  but  that  the  general  issue  is 
sufficient ;  and  in  Wentworth  v,  Went- 
worth,  2  Minn.  283,  that  it  is  only  ne- 
cessary to  plead  the  Statute  in  defence 
where  it  did  not  appear  in  the  com- 
plaint that  the  contract  was  by  parol. 
Where  it  does  so  appear,  and  no  part 
performance  is  alleged  to  take  it  out  of 
the  Statute,  the  complaint  is  demur- 
rable and  materially  defective;  see 
Cosine  v.  Graham,  2  Paige  Ch.  179 ; 
Harris  v.  Knickerbacker,  5  Wend.  638 ; 
but  in  Lingan  t>.  Henderson,  1  Bland, 
247,  the  Statute  of  Frauds  was  waived, 
as  it  was  not  relied  upon  in  the  plea 
nor  the  contract  denied. 

In  Jones  v.  Nabbs,  Gil.  Rep.  Eq.  146, 
an  express  trust  would  have  been  held 
to  be  invalid  if  the  Statute  of  Frauds 
had  been  pleaded,. 

VOL.  III.— 7 


In  Cosine  v.  Graham,  supra,  it  was 
held  that  in  a  suit  for  a  specific  per- 
formance of  a  contract  in  relation  to 
land,  if  the  bill  states  that  an  agree- 
ment was  made,  or  if  the  defendant 
demure,  the  contract  will  be  presumed 
to  have  been  reduced  to  writing  and 
signed  by  the  parties  or  their  agents, 
unless  the  oontrary  appears.  If  the 
objection  that  the  contract  was  not  in 
writing  does  not  appear  upon  the  face 
of  the  bill,  the  defendant  must  either 
plead  that  fact  in  bar,  or  insist  upon  it 
by  way  of  defence  in  his  answer. 

In  Wentworth  v.  Wentworth,  supra, 
it  is  also  said  that  where  the  plaintiff 
has  borrowed  money  from  the  defend- 
ant to  pay  for  land,  and  agreed  that 
the  defendant  should  take  title  in  his 
own  name  as  security  for  repayment 
of  the  loan,  the  plaintiff  cannot  assert 
under  the  statute  of  Minnesota  a  result- 
ing trust  in  the  land.  If  the  defendant 
paid  the  price  with  his  own  money  it 
was  an  express  trust  within  the  Stat- 
ute of  Frauds ;  and  the  parol  agcee 
ment  of  the  defendant  to  reconvey  upon 
being  paid  the  purchase-money  was 
also  within  the  Statute. 

(n)  Carlisle  v..  Brennan,  67  Ind.  12.; 
Slack  v.  Black,  109  Mass.  496;  Camp- 
bell v.  Brown,  129  Mass.  23,  where  the 
bill  implied  that  there  was  no  written 
declaration  of.  trust. 
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the  other  hand,  a  bill  to  enforce  a  trust  is  not  demurrable  for 
not  stating  it  to  have  been  in  writing,  because  at  common  law 
the  trust  was  good  by  parol,  and  the  Statute  of  Frauds  changed 
the  rule  of  evidence  only,  and  not  that  of  pleading.  A  de- 
fendant must  plead  the  Statute,  and  if  he  demur,  the  trust 
thereby  is  confessed  to  be  in  writing.(o)  Again,  it  is  said  the 
contract  alleged  in  the  bill  will  be  presumed  to  have  been  in 
writing,  and  should  be  pleaded  with  a  profert.(jp)  An  express 
trust  must  be  proved  by  a  writing,  though  the  alleged  trustee 
failed  to  answer.(j) 
§  999.  In  regard  to  the  remedies  to  be  had  upon  a  contract, 
in  which  questions  of  trusts  arise  within  the  Statute 
upon  con.  of  Fraud 8,  it  may  be  in  the  first  place  noticed  that 
statute  ofn  an  action  for  money  had  and  received  does  not  lie.(r) 
Frauds.        Qn  the  0ther  hand,  it  is  sometimes  held  that,  con- 


Co)  Lamb  v.  Starr,  Deady,  353,  citing 
Harris  v*  Knickerbacker,  5  Wend.  643  ; 
Davies  v.  Otty,  33  Beav.  542;  Pinney 
».  Fellows,  15  Vt.  538 ;  Cranston  v. 
Smith,  6  R.  I.  231 ;  Dudley  v.  Baohel- 
der,  53  Me.  403. 

(p)  MoDermott  v.  Gable,  23  Ark. 
202;  Dudley  v.  Bach  elder,  53  Me.  403. 
In  Richards  v.  Richards,  9  Gray,  313, 
it  appears  that  a  demurrer  to  a  bill, 
which  alleges  that  a  cestui  que  trust  sold 
land  and  directed  the  trustee  to  convey, 
admits  that  there  was  an  agreement  in 
writing  for  the  sale  and  conveyance  of 
the  land. 

(o)  Wolf  v.  Corby,  30  Md.  361.  As  to 
the  effect  of  an  admission  by  pleading, 
see  Runnels  v.  Jaokson,  1  How.  Miss. 
358.  Generally,  as  to  pleading,  see 
Whiting  v.  Gould,  2  Wis.  552;  Houser 
v.  Lamont,  55  Pa.  St.  317 ;  Switzer  v. 
Skiles,  3  Gilm.  534 ;  Pinnook  v.  Clough, 
16  Vt.  506 ;  Anon.  2  Balk.  519. 

(r)  White  v.  Coombs,  27  Md.  489 ; 
Gilpatrick  v.  Sayward,  5  Me.  465,  where 
the  plaintiff  sought  to  recover  money 
which  he  had  paid  the  defendant,  who 
had  been  his  surety,  and  had  got  the 
title  of  land  bought  and  paid  for  by  the 
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plaintiff  by  parol  contract.  The  defend* 
ant,  though  he  was  discharged  from  his 
suretyship,  would  not  give  up  the  title 
till  the  plaintiff  repaid  him.  The  court 
held  that  the  parol  contract  was  void, 
and  the  plaintiff  could  not  recover,  as 
it  would  impair  the  Statute  of  Frauds. 
The  defendant  held  the  land  under  an 
oral  non-enforceable  trust,  and  the  ob- 
ligation to  convey  was  made  legal  by 
the  payment  of  the  money  to  the  de- 
fendant; and  the  defendant  having 
conveyed,  the  plaintiff  cannot  recover 
it.  The  sureties  who  were  discharged 
from  their  obligations  had  been  given 
by  the  plaintiff  to  secure  the  payment 
of  the  price  of  the  land. 

Davis  v.  Wetherell,  11  Allen,  19  (n.), 
was  a  suit  to  recover  money  received 
by  the  defendant  upon  the  sale  of  an 
equity  of  redemption  purchased  of  the 
plaintiff's  assignees  in  insolvency,  in 
which  the  plaintiff  claimed  a  result- 
ing trust  in  favor  of  himself.  The  al- 
legation was  that  the  trust  was  violated 
by  a  sale  of  the  land,  and  that  the 
plaintiff  was  entitled  to  the  excess  over 
the  liens  that  were  upon  it  The  trust 
was  not  alleged  to  be  in  writing,  but 
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ceding  that  a  purchase  of  lands  at  an  execution-sale  under  a 
parol  agreement  with  the  defendant  in  the  execution  to  pur- 
chase for  his  benefit  would  enure  to  the  benefit  of  the  pur- 
chaser himself  under  the  Statute  of  Frauds,  yet  if  the  pur- 
chaser re-sells  the  lands,  and  taking  a  note  for  the  purchase- 
money,  places  this  note  in  the  hands  of  a  third  person  for  the 
benefit  of  the  defendant,  the  latter  may  maintain  an  action 
for  money  had  and  received  to  recover  the  proceeds  when  col- 
lected, and  the  Statute  of  Frauds  is  no  bar.(s)  In  the  enforce- 
ment of  a  parol  trust  concerning  lands,  which  has  been  so  far 
executed  that  it  would  be  inequitable  to  rescind,  the  reme- 
dies of  the  trustee  and  of  the  cestui  que  trust  are  mutual.(l) 
And  where  an  express  promise  cannot  be  enforced  because 
within  the  Statute  of  Frauds,  or  a  trust  enforced  because 
within  a  statute  against  resulting  trusts,  it  was  held  that 
the  consideration  of  the  contract  or  the  subject-matter  of  the 
trust  must  be  restored.(w)  And  the  recovery  can  be  had  if 
the  vendor  had  no  title  or  refused  to  convey  the  land.(^)  And 
many  cases  hold  that  in  any  event  the  consideration  paid  for 
another's  use  may  be  recovered.^)  And  it  is  sometimes  said 
that  the  person  entitled  to  the  resulting  trust  is  not  obliged  to 
take  the  land,  and  to  consider  the  purchaser  as  his  trustee ; 
but  he  may  elect  to  take  the  money  and  refuse  the  property.(x) 


by  conversations  of  the  plaintiff  and 
defendant,  and  was  not  stated  to  have 
been  acceded  to  by  the  defendant ;  nor 
that  the  plaintiff  paid  the  money ;  nor 
that  he  lent  it  to  pay  to  the  defendant. 
It  was  held  that  the  agreement  was 
within  the  Statute  of  Frauds,  and  judg- 
ment was  entered  for  the  defendant. 

(*)  Garrett  v.  Garrett,  27  Ala.  689. 

(0  McMurray's  App.,  13  W.  N.  C. 
186. 

(u)  Mannen  v.  Bradberry,  1  Kent. 
L.  J.  &  Rep.  951. 

(t>)  Cline  v.  Simpson,  4  Phila.  120. 

(«0  Whitman  v.  Lake,  32  Wis.  193 ; 
Tinkler  v.  Swaynie,  71  Ind.  562 ;  Pin- 
nook  v.  Clough,  16  Vt.  506 ;  Parker  v. 
Bodley,  4  Bibb.  103 ;  Johnson  v.  Kras- 


sin,  25  Minn.  117 ;  Ryan  v.  Dox,  34  N. 
T.  313.  In  Kinney  o.  The  People,  3 
Soam.  358,  where,  contrary  to  a  statute 
requiring  oertain  written  drafts  to  au- 
thorize payments,  a  public  officer  paid 
out  money,  parol  evidenoe  of  the  pay- 
ment is  admissible  in  an  action  for 
money  had  and  received  against  the 
person  who  received  the  money,  on  the 
principle  that  parol  proof  is  admissible 
to  show  that  money  paid  for  land  did 
not  belong  to  the  payer,  in  an  action 
by  the  real  owner  of  the  money  either 
to  have  a  resulting  trust  declared,  or 
to  recover  the  money. 

(x)  Phillips  v.  Crammond,  2  Wash. 
C.  C.  441. 
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Especially,  of  course,  can  recovery  be  had  where  there  has 
been  performance,  and  the  land  has  been  conveyed,  though 
the  contract  was  by  parol. (y)  If  the  alleged  trustee  makes  a 
payment  he  has  only  a  lien  on  the  land  for  repayment.^) 
Money  was  given  to  an  agent  to  buy  land,  which  he  did  in  his 
own  name,  and  becoming  insolvent,  conveyed  it  to  his  prin- 
cipal. Eight  months  previously  the  latter  bad  taken  a  single 
bill  for  all  moneys  advanced,  including  that  with  which  the 
land  was  purchased,  and  this  whole  claim  was  proved  against 
the  agent's  estate ;  it  was  held  that  as  the  consideration  of  the 
single  bill  included  the  money  advanced  to  buy  the  land,  no 


(y)  Davis  v.  Farr,  26  Vt.  596  ;  Red- 
mond v,  Bowles,  5  Sneed.  ,547,  where 
one  bought  land  nnder  a  verbal  con- 
tract, took  possession  and  paid  the 
purchase-money,  afterwards  sued  and 
recovered  back  the  purchase-money 
(semble  for  deficient  title)  and  obtained 
a  good  title,  and  the  original  vendor 
has  no  legal  olaim  of  any  kind  against 
him. 

As  to  the  measure  of  damages  in 
Pennsylvania,  see  Meason  v.  Kaine,  63 
Pa.  St.  337. 

In  Thompson  t>.  Sheplar,  72  Pa.  St. 
165,  the  defendant,  by  parol  agreement 
with  the  plaintiff,  bought  the  plaintiff's 
land  at  sheriff's  sale,  to  re-convey  at  the 
end  of  the  year,  upon  plaintiff's  paying 
the  purchase-money  and  ten  per  cent, 
interest.  The  defendant  did  not  reoon- 
vey.  The  declaration  was  on  the  case, 
and  alleged  that  the  defendant  fraud- 
ulently intended  to  injure.  It  was  held 
that  an  action  will  lie  on  the  verbal  con- 
tract for  the  sale  of  land ;  and  in  the 
absence  of  fraud,  the  measure  of  dam- 
ages is  compensation  for  the  money 
paid  and  expense  incurred  on  the  faith 
of  the  bargain.  If  no  consideration  or 
expenses  have  been  paid,  the  damages 
are  merely  nominal.  But  where  there 
is  fraud,  the  damages  may  be  for  the 
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value  of  the  bargain ;  but  if  there  is 
no  fraud,  the  mere  refusal  to  perform 
Is  not  such  as  will  entitle  the  vendee 
to  damages  for  the  loss,  as  that  would 
be  a  repeal  of  the  Statute  of  Frauds. 
It  would  be  speoifio  performance.  The 
court  held  the  measure  of  damages  to  be 
the  difference  between  the  value  of  the 
land  at  the  time  of  the  tender  of  the  pur- 
chase-money paid  by  the  defendant, 
and  the  amount  of  that  tender  with  in- 
terest, even  if  the  jury  believed  the  re- 
fusal of  the  defendant  was  in  bad  faith. 
(z)  Swinburne  v.  Swinburne,  28  N. 
Y.  571 ;  Mima  v.  Macon,  etc.,  R.  R., 
3  Kelly  (Ga.),  341,  speaking  of  liens 
on  land  for  purchase-money,  the  court 
say  "it  has  been  often  objected  that 
the  creation  of  suoh  a  trust  by  courts  of 
equity,  is  a  contravention  of  the  policy 
of  the  Statute  of  Frauds.  It  is  not 
perhaps  so  strong  a  case  as  that  of  a 
mortgage  implied  by  a  deposit  of  the 
title  deeds  of  real  estate  which  seems 
directly  against  the  polioy  of  the 
statute,  but  which,  nevertheless,  has 
been  unhesitatingly  sustained.  But 
whatever  may  be  the  original  force  of 
suoh  an  objection,  the  doctrine  is  now 
too  firmly  established  to  be  shaken  by 
any  mere  theoretical  doubts.1' 
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resulting  trust  could  be  asserted  by  %he  principal,  and  a  re- 
conveyance was  ordered  by  the  assign^e;(d) 

§  1000.  Several  of  the  states  have  enacted  statutes  limiting 
the  time  within   which   resulting  trusts  *ifty  be 
enforced,  especially  if  the  party  having  the  legal  title  f,taplt?  of 

t       t  •  -.     •  j     /  •  *    limitations. 

has  been  in  notorious  and  adverse  possession,  ard 
paying  taxes.(6) 


(a)  Napier  v.  Sorrier,  2  W.  N.  C.  400. 

In  Moorecroft  v.  Dowding,  2  P.  Wms. 
314,  where  A.  took  land  in  B.'s  name 
as  trustee,  and  B.  gave  a  bond  in  £200 
to  hold  and  oonvey  the  land  as  A. 
should  direct,  it  was  held  that  A.'s 
administrator  having  recovered  the 
£200  might  also  have  a  conveyance  of 
the  land  and  an  account  of  the  profits, 
the  trustee  being  allowed  the  credit  for 
the  £200. 

And  in  Chambers  t».  Massey,  7  Iredell, 
Eq.  286,  A.  by  parol  purohased  land  of 
B.,  and  paid  for  it  by  delivering  a  horse 
and  also  a  bond  in  which  C.  was  ob- 
ligor ;  C.  died  insolvent,  and  on  a  bill 
brought  by  A.  for  specific  performance 
or  compensation,  it  was  held  that 
though,  if  the  contract  was  rescinded, 
A.  could  not  come  into  equity  to  re- 
cover the  value  of  the  horse,  his 
remedy  at  law  being  adequate,  yet 
that  there  being  no  legal  redress  as  to 
the  bond,  viz.,  as  to  who  was  to  bear 
the  loss  which  occurred  owing  to  C.'s 
insolvency,  equity  taking  jurisdiction 
of  the  case  on  one  account  would  take 
jurisdiction  as  to  all. 

In  Baylies  v.  Payson,  5  Allen,  473, 
it  appears  that  merely  to  have  a  trust 


declared  without  more  is  not  a  sufficient , 
ground  of  suit ;  and  in  Lynoh  r.  Coy,*- 
23  Pa.  St.  265,  it  was  held  that  result- 
ing trusts  could  be  enforced  by  eject- 
ment. In  Smith  v,  Howell,  3  Stockt. 
349,  it  was  held  that  chancery  will  re- 
quire written  evidence  of  an  express 
trust  though  the  trustee  fails  to  an- 
swer. 

In  Lane  v.  Ewing,  31  Mo.  75,  the  court 
decided  that  a  complete  divestiture  of 
an  equitable  title  may  be  produced  by 
a  clear  and  unambiguous  declaration  to 
that  effect,  although  a  further  disposi- 
tion of  the  legal  title  was  still  in  con- 
templation, and  cited  several  English 
cases  ;  and  in  Lewis  v.  Starke,  10  Sm. 
&  M.  429,  where  a  deed  of  trust  was  given 
by  the  maker  of  a  note  to  indemnify  an 
accommodation  indorser  from  loss  by 
reason  thereof,  it  was  held  that  the 
holder  of  suoh  note  thus  secured  can 
not  enforce  the  deed  of  trust  directly 
but  only  by  a  bill  in  equity  to  have 
the  benefit  of  the  deed. 

(6)  King  v.  Pardee,  96  U.  S.  90; 
Fricke  v.  Magee,  10  W.  N.  C.  50; 
Weaver  t>.  Leiman,  52  Md.  709  ;  Reits 
v.  Reits,  80  N.  Y.  539. 
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CHAPTER  XLI. 

IV&hCTGAGES  AS  AFFECTED  BY  STATUTE  OF  FRAUDS. 


•'.S'1001 .  The  general  nature  and  charao- 
'.    *  ter  of  mortgages. 
#  §  1002.  The  rule  in  equity. 

§  1003.  Evidence    of    defeasance    re- 
quired. 

§  1004.  Distinctions  as  to  conditional 
sales. 

§  1005.  Examples. 

§  1006.  Rights  of  mortgagor. 

§  1007.  Rights  of  mortgagee. 

§  1008.  Mortgage  is  mere  inoident  to 
debt. 

§  1009.  Interest  of  mortgagee  is  within 
Statute  of  Frauds. 

§  1010.  The  effeot  of  possession. 

§1011.  The  effect  of  Statute  of  Frauds. 

§  1012.  As  to  personalty. 

S  1013.  Alteration  of  mortgage. 


§  1014.  Subsequent  advances. 

§1015.  Mortgagor's  interest  cannot 
pass  by  parol. 

§  1016.  Exceptions. 

§  1017.  Assignment  of  mortgage  by 
parol. 

§  1018.  Exceptions. 

§  1019.  Release  by  parol. 

§  1020.  Transfer  of  debt,  transfers 
mortgage. 

§  1021.  Assignment  of  several  notes. 

§  1022.  Assignment  of  mortgagee's  in- 
terest without  debt. 

§  1023.  Extinguishment  of  mortgage. 

§  1024.  Examples. 

§  1025.  Payment  of  mortgage  debt. 

§  1026.  As  to  time  of  payment. 

§  1027.  In  law  or  equity. 


Before  considering  the  effect  of  the  Statute  of  Frauds  upon 
mortgages,  it  may  be  well  to  review  a  few  of  the  leading 
principles  in  regard  to  mortgages;  the  distinction  which  has 
been  made  between  the  debt  and  the  land  which  secures  it ; 
and  the  rights  and  status  of  the  mortgagor  and  mortgagee  in 
respect  thereto. 

It  is  in  the  first  place  to  be  noticed  that : — 

§  1001.  Whenever  property  is  transferred,  no  matter  in  what 
form  of  conveyance  as  a  security,  the  transferree 
nateurenand  takes  merely  as  mortgagee,  and  has  no  other  rights 
than  as  a  mortgagee.(a)    A  conveyance  in  form 


character  of 
mortgages. 


(a)  Carr  v.  Carr,  52  N.  T.  251,  where 
D.  contracted  to  buy  certain  premises 
and  had  made  partial  payments  there- 
on, and  the  plaintiff  at  D.'s  request, 
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advanced  the  balance  of  the  purchase- 
money,  and  as  security  for  the  sum  so 
loaned,  took  a  conveyance  for  the  ven- 
dor, D.  taking  possession  of  the  premt- 
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of  a  deed  of  trust  to  secure  payment  of  a  promissory  note, 
and  conditioned  that,  in  case  of  failure  to  pay,  the  trustee 
shall  sell  or  upon  payment  reconvey  is  in  effect  only  a  mort- 
gage.^) A  mortgage  is  a  conveyance  of  lands  with  a  proviso 
that  the  conveyance  shall  become  void,  on  the  payment  of  a 
sum  of  money,  and  operates  to  vest  the  legal  title  in  the  mort- 
gagee subject  to  the  proviso.(o) 

§  1002.  Courts  of  equity  consider  mortgages  according  to 
the  essential  nature  of  contracts  and  give  them 
operation  according  to  the  intention  of  the  parties;  Jq^?ein 
the  debt  is  consequently  there  esteemed  the  principal 
and  the  land  the  incident,  and  whenever  the  debt  is  dis- 
charged the  interest  of  the  mortgagee  in  the  land  ceases.  There 
is  then  a  manifest  distinction  between  absolute  estates  in  fee, 
and  in  conditional  estates  for  securing  the  payment  of  money. 
Mortgages  are  not  now  in  one  respect  considered  as  conveyances 
of  lands  within  the  Statute  of  Frauds ;  and  the  forgiving  the 
debt  with  the  delivery  of  the  security  is  held  to  be  an  extinguish- 
ment of  the  mortgage.  In  case  of  the  payment  of  the  money 
secured  by  mortgage  in  equity,  a  trust  arises  for  the  benefit  of 
the  mortgagor.  So  where  the  debt  thus  secured  is  transferred 
by  the  mortgagee,  he  becomes  a  trustee  for  the  benefit  of  the 
person  having  an  interest  in  the  debt(i)    A  deed  of  land  ab- 


bes and  occupying  them,  and  making 
subsequent  payments  to  the  plaintiff ; 
it  was  held  that  the  latter  was  only  a 
mortgagee,  and  could  not  maintain 
ejectment.  It  was  also  said  that  the 
statute  whioh  abolishes  resulting  trusts 
in  New  York  does  not  make  this  less  a 
mortgage,  as  mortgages  are  not  within 
that  statute. 

(6)  Webb  v.  Hoselton,  4  Neb.  308. 
See  this  case  for  nature  of  mortgages  in 
Nebraska. 

(c)  Croft  r.  Bunster,  9  Wis.  503, 
where  8.  was  indebted  to  B.,  and  con- 
veyed real  estate  to  him  to  secure  the 
payment  of  the  debt,  and  B.  for  the 
purpose  of  retaining  security  for  the 
debt  and  for  his  own  benefit  made  his 


own  note  to  P.,  and  scoured  the  same 
by  mortgage  on  the  land,  and  then 
re-conveyed  the  land  to  S. ;  and  P.  by 
the  direction  of  B.  assigned  the  note 
and  mortgage  to  C.  and  paid  the  con- 
sideration to  B.,  P.  never  having  paid 
any  consideration,  either  for  the  note 
and  mortgage,  or  for  making  the  assign- 
ment ;  it  was  held  in  an  aotion  by  C.  to 
foreolose  the  mortgage,  that  S.  could  not 
set  up  as  a  defence  that  the  execution 
and  delivery  of  the  note  and  mortgage 
to  P.  did  not  create  a  lien  on  the  land 
for  the  want  of  a  consideration  from  P. 
toB. 

(<Q  Green  v.   Hart,  1  Johns.  590; 
Union  Co.    v.    White,   15  Chic  Leg. 
News,  111.  247.    See  Parsons  v.  Welles,. 
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solute  on  its  face,  but  made  to  secure  the  payment  of  money, 
is  not  by  statute  of  Maine  a  mortgage.  But  when  time  for  re- 
payment has  elapsed,  and  no  payment  made,  the  estate  becomes 
absolute  in  the  grantee,  although  a  court  of  equity  might  con- 
sider it  a  mortgage.^)  In  equity  the  rule  is,  that  whatever 
form  is  used,  if  intended  as  security,  the  conveyance  is  a 
mortgage.(/)  So  where  the  holder  of  a  debt  secured  by  deed 
of  trust  assures  the  debtor,  though  not  in  writing,  that  he  may 
have  further  time  to  pay  the  debt  after  foreclosure,  and  thereby 
induces  him  to  let  the  property  be  sold,  when  he,  but  for  such 
assurance,  might  have  redeemed  before  the  sale,  and  the  credi- 
tor at  such  sale  acquires  the  legal  title  at  less  than  one-quarter 
of  its  actual  cash  value,  the  creditor  will  still  hold  the  title  as 
a  mortgagee  for  the  payment  of  the  debt,  the  same  as  before,  and 
the  debtor  may  in  equity  redeem  the  property  by  paying  the 
sum  due.(^)  And  where  there  is  an  understanding  between 
the  vendor  and  vendee  entered  into  at  the  time  of  the  sale  of 
land  by  parol,  possession  being  taken,  that  if  within  a  year 
the  former  should  repay  to  the  latter  the  purchase-money, 
with  interest,  then  the  latter  would  reconvey  to  the  former, 
the  transaction  is  a  mortgage.(A)  Or  where  at  a  sheriff's 
sale  the  plaintiff  and  defendant  in  execution  agreed  that  the 
property  should  be  struck  down  and  conveyed  to  the  plain- 
tiff, and  that  he  should  reconvey  to  the  defendant  upon  the 
payment  of  the  amount  due  before  the  expiration  of  a  certain 

17  Mass.  425,  that  Spencer's,  J.,  re-  The  fact  that  part  of  the  beneficiaries 

mark  in  Green  r.  Hart,  supra,  that  mort-  are  designated  as  a  class,  instead  of 

gages  are  not  now  considered  as  con-  naming  them  individually,   will   not 

veyances  of  land  within  the  Statute  of  render  the  trust  void  on  the  ground 

Frauds,  is  only  true  in  equity.  that  the  trust  is  not  fully  expressed 

(e)  Thomaston  Bk.  v.  Stimpson,  21  and  clearly  defined ;  and  verbal  admis- 

Me.  195.  sions  by  the  adverse  claimant  that  he 

(/)  Baugher  v.  Merryman,  32  Md.  entered  into  possession  under  a  oon- 

185.    As  to  mortgages,  generally,  see  tract,  and  that  he  had  never  paid  any- 

Tiedeman  on  Real  Property,  §  305.  thing  on  the  same,  are  not  rendered 

(g)  Union  National  Co.  v.  White,  inadmissible    in    evidence    after    his 

15  Chic.  Leg.  News,  111.  247.  death  by  §  4069  and  §  4070  Rev.  Stat. 

Under  §  2081,  Revised  Stat,  of  Wis-  of  Wis.     See  Heermans  v.  Sehmalts, 

consin,   an    original   conveyance  and  10  Biss.  323. 
supplementary   writing  will  be   con-        (A)  Tibeau  v.  Tibeau,  22  Mo.  77. 
strued  together   as    one   instrument. 
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time,  and  if  not  then  paid,  that  the  title  should  become  abso- 
lute ;  the  court  held  that  the  arrangement  created  a  title  in  the 
plain  tiffin  the  nature  of  a  mortgage,  and  that  upon  the  sale 
of  the  land  by  him  after  the  specified  time,  the  defendant  was 
entitled  to  recover  from  him  the  amount,  after  deducting  the 
amount  of  the  debt  due  on  the  execution. (i)  And  a  certificate 
under  seal  setting  forth  that  the  person  signing  it  had  de- 
posited deeds  for  certain  lots  designated  by  their  number  in 
the  plan  of  the  town  in  which  they  were  situated,  as  collateral 
security  for  a  note,  coupled  with  a  contract  to  convey  the  lots  on 
failure  to  pay  the  note  within  a  reasonable  time,  is  a  mortgage 
in  Pennsylvania,  and  if  not  recorded  in  a  mortgage  book,  as 
required  by  statute,  is  like  an  unrecorded  mortgage. (J)  The 
rule  of  law  is  that  a  conveyance,  once  a  mortgage,  is  always 
a  mortgage  until  the  debt  is  satisfied  or  the  equity  of  re- 
demption foreclosed  or  released.  In  equity  the  mortgage 
still  exists,  whatever  form  the  parties  may  give  the  transaction, 
unless  it  is  intended  by  both  parties  that  it  shall  be  released 
or  extinguished.^) 

§  1003.  As  to  the  evidence  required,  it  may  be  said,  that 
if  a  transaction  fails  to  disclose  an  agreement  of  de- 
feasance, the  deed  will  be  held  not  to  be  a  mort-  ofdew 
gage.(Q    And  it  is  not  a  mortgage,  although  a  bond  Jj^red!" 
was  made  at  the  same  time  and  held  in  escrow.(m) 

(t)  Hiester  0.  Madeira,  3  W.  &  8.  it  is  made  ag  security,  equity  will  up- 

386.  hold  it. 

O)  Lueh's  App.,  44  Pa.  St.  522.  (&)  Union  Co.  v.  White,  15  Chie. 

In  Rogan  v.  Walker,    1  Wis.   565  Leg.  News,  247. 
R.  executed  his  bond  to  W.  conditioned        (/)  Penna.  Life  Ins.  Co.  p.  Austin, 

for  the  payment  of  a  certain  sum,  and  42  Pa.  St.  266. 

W.  executed  to  R.  his  deed  for  the        (m)  Bod  well  v.  Webster,  13  Piok. 

conveyance  of  oertain  lands  upon  cer-  411. 

tain  specified  conditions.    These  were        A  mortgage  is  held  to  be  personal 

held    to    be    conditions    subsequent,  property,  and  though  descending  to 

and  there  was  an  equity  of  redemp-  the  heir  of  the  mortgagee,  yet  when 

tion.    Whether  the  condition  is  pre-  the  mortgage  is  paid,  the  money  goes 

cedent  or  subsequent  does  not  depend  to    the   executor ;    Thornborough    v. 

upon  any  precise  form  of  words,  but  Baker,  Cases  in  Ch.  285.    But,  it  is 

must  be  determined  by  the  whole  in-  also   held   that  before  foreclosure,  a 

strument ;  and  whatever  is  the  form,  if  mortgage  is  a  chattel  interest,  and  goes 
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§  1004.  And  in  considering  the  effect  of  the  Statute  of 
Frauds,  it  may  be  well,  also,  to  notice  the  distinc- 
a? to  con?11  t^on  ^ade  in  cases  of  conditional  sales,  and  that  a 
ditionai  transaction  is  a  mortgage  or  conditional  sale,  accord- 
ing to  the  circumstances  of  each  case,  and  the  inten- 
tion of  the  parties.(n)  The  general  proposition,  perhaps,  is, 
that  if  the  relation  of  debtor  and  creditor  remains,  and  a  debt 
still  subsists,  it  is  a  mortgage,  and  not  a  conditional  sale.(o) 
The  sale  and  conveyance  of  real  estate  in  payment  of  a  pre- 
existing debt  with  a  simple  right  of  repurchase  on  the  part  of 
the  debtor  is  valid,  and  is  not  a  mortgage,  even  in  equity. 
But  in  such  a  contract  it  is  essential  that  the  debt  be  extin- 
guished absolutely  in  prcesenti. 

§  1005.  If  the  object  of  the  contract  be  to  secure  the  debt, 
and  not  to  extinguish  it,  except  upon  the  happening 
of  some  subsequent  event,  or  the  default  of  the 
debtor  to  pay  by  a  given  day,  the  transaction  is  a  mortgage, 
and  no  form  of  words  will  enable  the  parties  to  foreclose  the 
debtor's  equity  of  redemption.(p)  And  if  the  contract  be  made 
in  another  state  or  country,  the  creditor  will  not  be  permitted 
to  pursue  his  debt  in  Vermont,  unless  it  is  shown  that,  by  the 


Examples. 


to  the  executor;  Kinna  v.  Smith,  2 
Gr.  Ch.  N.  J.  14. 

A  seal  ifl  unnecessary  to  make  a 
mortgage;  Gerry  v.  White,  47  Me.  504. 
And  equity  will  treat  a  mortgage  im- 
properly acknowledged  as  not  having 
been  so ;  Brundige  v.  Poor,  2  G.  &  J. 
12.  And  if  the  conveyance  is  a  mort- 
gage, its  legal  effect  cannot  be  ohanged 
exoept  by  payment  or  release ;  Oden- 
baugh  v.  Bradford,  67  Pa.  St.  96. 
See  generally  as  to  what  constitutes  a 
mortgage,  Baldwin  v.  Jenkins,  23 
Miss.  206;  French  v.  Sturdivant,  8 
Greenl.  250 ;  Miami  Co.  v.  U.  S.  Bank, 
Wright  (Ohio),  252. 

(n)  Johnson  v.  Clarke,  5  Ark.  321 ; 

Porter  v.  Clements,  3  Ark.  384 ;  Snave- 

ly  v.  Pickle,  29  Gratt.  29 ;   Crane  v. 

Bonnell,  1  Gr.  Ch.  N.  J.  264 ;  Wing 
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v.  Cooper,  37  Vt.  179 ;  Fullerton  v. 
McCurdy,  55  N.  Y.  637. 

(o)  Porter  v.  Clements,  3  Ark.  384, 
citing  cases. 

In  Snavely  v.  Piokle,  29  Gratt.  29, 
it  is  said  "it  is  essential  to  a  mortgage 
that  there  should  be  a  debt  to  be  se- 
cured ;  and  the  agreement  in  this  case 
that  P.  should  advance  for  S.  to  D.  the 
amount  of  his  debt  and  interest,  and 
actual  payment  of  the  same  by  P.  un- 
der the  agreement  oreates  a  debt,  and 
makes  S.  the  debtor  of  P.  for  the  amount 
so  advanced."  See  this  case  as  to  what 
circumstances  will  be  considered  in 
holding  a  conveyance  to  be  a  mort- 
gage or  a  conditional  sale,  and  aU  the 
cases. 

(j>)  Baxter  v.  Willey,  9  Vt.  276. 
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law  of  the  place  of  contract,  the  debtor  would  be  considered  as 
having  an  equity  of  redemption  in  the  land. 

At  law  the  conveyance  of  land  agreed  to  be  received  in  pay- 
ment of  a  pre-existing  debt,  although  the  securities  are  not 
surrendered,  there  being  no  defeasance  under  seal,  passes  the 
absolute  title  to  the  estate  ;(q)  for  instance,  where  A.  contracted 
for  the  grant  of  certain  lots  of  land  from  the  government  in 
Upper  Canada,  and  paid  part  of  the  purchase-money,  and  being 
indebted  to  B.,  he  assigned  by  deed  his  interest  in  those  lots 
to  B.  in  consideration  of  the  sum  of  £100.  B.  took  possession 
of  the  lots,  and  afterwards  obtained  a  grant  of  them  by  letters 
patent  from  the  crown  in  fee  with  the  privity  of  A.  A.  sub- 
sequently became  bankrupt,  and  B.  was  appointed  assignee  to 
his  estate.  No  mention  was  made  of  any  claim,  on  the  part 
of  A.  for  right  to  redeem,  or  interest  in  the  lots  in  his  affidavit 
of  debts  and  assets,  nor  was  any  claim  then  made  by  him  or 
his  creditors.  B.  remained  .in  possession  until  his  death,  and 
the  property  having  greatly  increased  in  value,  A.  procured 
the  appointment  of  a  new  assignee  of  his  estate,  who  filed  a 
bill  against  the  devisee  of  B.  for  redemption  of  the  lots  in  ques- 
tion, upon  the  ground  that  the  original  transaction  was  one 
of  mortgage,  and  not  of  absolute  sale.  The  original  deed  of 
assignment  was  lost,  and  no  evidence  of  its  contents  could  be 
produced,  except  a  memorandum  of  account  between  the  par- 
ties made  by  the  solicitor,  who  acted  for  A.  and  B.,  upon 
which  the  arrangement  in  the  deed  was  based.  Parol  evidence 
was  admitted  to  prove  the  nature  and  terms  of  the  transac- 
tions, but  the  Court  of  Error  and  Appeal  in  Upper  Canada 
dismissed  the  bill,  and  the  decision  was  affirmed  on  appeal  by 
the  judicial  committee.(r) 

It  may  be  added,  also,  that  in  cases  of  doubt  between  con- 
ditional sales  and  mortgages,  the  courts  will  declare  the  trans- - 
actions  to  be  mortgages.(s)    The  rule,  however,  is  well  estab- 

(7)  Baxter   v.  Willey,   9  Vt.  276.  O'Neill  v.  Capelle,  62  Mo.  202 ;  Snavely 

8ee  note  31  Amer.  Dec.  623.  v.  Pickle,  29  Gratt.  29. 

(r)  Holmes  v.  Mathews,  9  Moo.  P.        Matthews  v.  Sheehan,  69  N.  T.  585, 

C.  413.  where  the  plaintiff's  testator,  0.  K., 

(«)  Klein  v.  McNamara,  54  Miss.  99 ;  assigned  a  policy  of  life  insurance  to 

Crane  v.  Bonnell,  1  Gr.  Ch.  N.  J.  264 ;  the  defendant,  upon  an  oral   agree- 
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lished  that  an  instrument,  on  its  face  a  mortgage,  cannot  by 
parol  be  turned  into  a  conditional  sale.(t) 


ment  that  the  defendant  was  to  pay 
the  premiums  and  have  the  benefit  of 
the  policy ;  O.K.,  however,  to  have 
the  privilege  of  redeeming  at  any  time 
by  Paying  the  premiums  advanoed, 
which  0.  K.  afterwards  offered  to  pay, 
but  the  defendant  refused  to  accept. 
After  0.  K.'s  death  the  defendant  re- 
received  the  insurance.  In  an  action 
to  recover  the  same  it  was  held  that  an 
absolute  promise,  on  O.  K.'s  part,  to 
pay  the  advances,  was  not  essential  in 
order  to  give  the  transaction  the  char- 
acter of  a  mortgage. 

In  Wright  v.  Bates,  13  Vt.  341,  where 
a  deed  was  executed,  and  the  mort- 
gagor afterwards  took  a  lease  of  the 
premises  from  the  mortgagee,  who, 
with  an  intent  to  veil  the  transaction 
and  cut  off  the  equity  of  redemption, 
covenanted  to  reconvey  to  the  mortga- 
gor on  the  payment  of  a  sum  of  money 
by  the  time  specified,  it  was  held  that, 
although  the  lease  and  covenant  gave 
the  transaction  the  appearance  of  a 
conditional  sale,  still  it  was  a  mort- 
gage- 

(0  For  cases  in  which  a  deed  abso- 
lute on  its  face  is  held  to  be  a  mort- 
gage, see  the  case  of  Woods  v.  Wallace, 
22  Pa.  St.  171,  which  also  affords  a 
good  illustration  of  the  rule  in  the  text, 
and  the  law  is  well  considered.  It  was 
an  action  upon  a  promissory  note, 
stating  that  the  amount,  $500,  was  for 
goods  bought  of  the  plaintiff,  for  which 
he  held  a  mortgage  upon  a  lot  of  land. 
The  defendant  executed  a  mortgage 
also.  The  defence  alleged  that  the 
transaction  was  a  conditional  sale. 
The  verdict  was  for  the  defendant,  but 
the  judgment  was  reversed.  The  court 
say  :  "  Notwithstanding  the  numerous 
exceptions  which  have  been  recognized 
by  the  courts,  the  rule  is  not  denied  that 
108 


where  the  parties  have  deliberately  put 
their  engagement  into  writing,  parol 
evidence  is  inadmissible  to  contradict 
or  vary  the  written  instrument.  It  is 
not  because  a  seal  is  put  to  the  contract 
that  it  shall  not  be  explained  away, 
varied,  or  rendered  ineffective,  but  be- 
cause the  writing  itself  is  the  best  pos- 
sible evidence  of  the  meaning  of  the 
parties.  And  the  rule,  therefore,  is 
applied  as  well  to  simple  contracts  in 
writing  as  to  instruments  under  seal. 
A  seal  is  not  necessary  to  a  contract 
for  the  sale  of  land.  If  an  interest  in 
land  may  pass  by  writing  not  under 
seal,  there  is  no  reason  why  an  incum- 
brance upon  it  may  not  also  do  so.  A 
valid  mortgage  does  not  require  a  seal." 

What  would  be  the  remedy  upon 
such  an  instrument,  or  what  is  the 
effect  of  recording  it  is  not  decided. 
But  it  is  held  that  an  instrument  on 
its  face  a  mortgage  cannot  by  parol  be 
turned  into  a  conditional  sale,  citing 
Brown  v.  Niokle,  6  Barr,  391 ;  and  a 
conveyance  and  simultaneous  covenant 
to  reconvey  on  payment  of  the  pur- 
chase-money before  a  given  day,  must 
be  oon8trued  to  be  a  mortgage,  though 
it  appear  by  parol  that'  the  parties  did 
not  intend  it  to  be  so.  It  is  also  de- 
cided that  it  is  not  competent  for  the 
parties  to  prove  by  parol  that  the  de- 
feasance was  a  subsequent  and  inde- 
pendent agreement.  The  reason  is 
that  the  understanding  of  the  parties 
must  be  gathered  from  the  instrument 
and  not  from  the  parol  proof. 

The  court,  remarking  upon  the  dis- 
inclination to  allow  a  mortgage  to  be 
shown  to  be  a  conditional  sale,  con- 
sider, also,  Brown  v.  Niokle,  supra; 
Rankin  v.  Mortimere,  7  Watts,  372, 
and  say  that  Kunkle  v.  Wolfenberger, 
6  Watts,  126,  states  the  rule  and  the 
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§  1006.  In  regard  to  the  status  of  the  mortgagor,  it  follows 
from  these  principles  concerning  mortgages  them-  Rlghtgof 
selves  that  the  mortgagor  is  the  real  owner  of  the  mortgagor. 
property  mortgaged  until  proceedings  are  had  upon  it ;  and 
the  remark  of  Lord  Mansfield  is  often  quoted,  that  it  is  an 
affront  to  common  sense  to  say  otherwise.(u)    A  mortgagor, 


reason  for  it.  "  In  the  one  ease  there 
is  an  equity  to  be  protected  which  is 
perfectly  consistent  with  a  legal  con- 
veyance. The  equity  of  redemption, 
so  far  from  being  a  contradiction  of 
a  conveyance,  presupposes  its  exist- 
ence. Parol  evidence  to  establish  this 
equity,  therefore,  does  not  contradict 
the  written  conveyance.  Besides  an 
equitable  defence  of  this  character 
oommends  itself  to  the  consideration 
of  the  chancellor,  and  fixes  itself 
upon  the  conscience  of  the  grantee, 
as  a  trust,  which  it  would  be  fraud 
to  violate.  In  the  other  case,  where 
the  instrument  is  a  mortgage,  the 
parol  evidence  to  prove  it  a  condi- 
tional sale  would  directly  contradict 
the  writing.  This  appears  from  the 
difference  between  the  two  contracts. 
A  mortgagee  has  no  estate  in  the  land, 
it  is  not  subject  to  lies,  to  sale  on  exe- 
cution, to  dower,  or  to  curtesy.  It  is 
a  mere  security  for  a  debt,  and  passes 
by  parol  sale  and  delivery  of  the  debt 
without  writing.  Upon  the  death  of 
the  mortgagee  it  goes  to  his  personal 
representative  as  a  chose  in  action. 
While,  on  the  other  hand,  the  estate 
of  the  mortgagor  is  real  estate  subject 
to  curtesy,  dower,  lien,  and  sale  in 
execution,  will  not  pass  without  writ- 
ing, and  goes,  like  other  real  estate,  to 
the  heirs.  Where  the  instrument  is 
nothing  but  personal  estate,  a  mere 
chose  in  action,  it  is  plain  that  parol 
evidence,  to  convert  it  into  a  convey- 
ance of  land,  or  into  a  oontract  for  the 
sale  of  real  estate  contradicts  its  whole 
nature,  object,  and  effect.    Besides,  to 


allow  a  mortgage  to  be  made  a  con- 
ditional sale,  conveys  an  interest  in 
land  without  writing.  All  the  dangers 
which  that  statute  was  intended  to 
provide  against,  demand  its  applica- 
tion to  a  oase  of  this  kind  as  impera- 
tively as  any  other. 

"  The  rule  that  a  written  mortgage 
cannot  be  converted  by  parol  into  a 
conditional  sale  is  laid  down  in  general 
terms.  It  is  not  founded  upon  the  form 
but  upon  the  suhstanoe  of  the  instru- 
ment. It  rests  upon  a  sound  principle 
of  policy,  and  is  enforced  by  positive 
statute.  Iddings  v.  Iddings,  7  8.  &  R. 
115,  records  that  the  rules  admitting 
parol  to  affect  written  instruments  are 
to  be  restrained  and  not  enlarged.11 

(ti)  Rex  v.  St.  Michaels,  Doug.  630. 
See,  also,  Ghinnery  v.  Blackmail,  3 
Dougl.  394;  1  H.  Black.  117,  note,  to 
the  same  effect ;  Evans  v.  Merriken, 
8  GUI  &  Johns.  46.  The  court  quoted 
Lord  Mansfield's  language  in  Martin  v. 
Mowlin,  2  Burr,  978,  but  added  that  in 
Eeech  v.  Hall,  Dougl.  22,  he  held  at  a 
later  period  of  his  judicial  life,  that  a 
mortgagor  in  possession  was  a  mere  ten- 
ant at  will,  not  entitled  to  notice  to  quit, 
and  could  not  make  valid  leases  not 
subject  to  be  defeated  by  the  mort- 
gagee ;  and  the  court  cited  Conard  v. 
The  Atlantio  Ins.  Co.,  1  Peters,  441,  a 
oase  of  a  ship,  as  follows :  "  It  is  true 
that  in  discussions  in  courts  of  equity, 
a  mortgage  is  sometimes  called  a  lien 
for  a  debt,  and  so  it  certainly  is,  and 
sometimes  more ;  it  is  a  transfer  of  the 
property  itself,  as  security  for  the 
debt.    This  must  be  admitted  to  be  at 
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§  1007-1  LAW  OF  THE  STATUTE  OF  FRAUDS.  [CHAP.  XLI. 

even  after  a  decree  of  foreclosure  and  order  of  sale,  is  still  re- 
garded in  equity  as  the  owner  of  the  mortgaged  property. 
He  has  the  right  to  pay  off  the  debt  and  hold  the  property, 
and  if  a  sale  is  made  only  so  much  will  be  sold  as  will  pay  it. 
Consequently,  the  mortgagor  has  the  right  to  procure  another 
to  pay  the  debt  for  hira,  or  to  buy  the  equity  of  redemption 
when  it  is  sold  under  execution,  and  give  the  purchaser  a  lien 
for  the  price  paid,  and  for  any  other  liabilities  to  the  pur- 
chaser, who  will  occupy  the  position  of  a  second  mortgagee.(i?) 
§  1007.  Precisely  what  the  status  of  the  mortgagee  is,  and 
Right*  of  the  right  which  he  has  in  the  mortgaged  premises, 
mortgagee.  jjae  i>een  a  8abject  of  some  conflict  in  the  cases.  It 
is  said  in  a  New  Hampshire  case  to  be  the  firmly  established 
doctrine  that  a  mortgagee  is  entitled  to  have  his  mortgage 
interest  regarded  as  real  estate,  and  himself  as  the  owner  of 
the  land  mortgaged  so  far  only  as  to  enable  him  to  protect 
and  to  avail  himself  of  his  just  rights  intended  to  be  secured 
to  him  by  the  mortgage,  and  to  give  him  all  necessary  and 
appropriate  remedies  for  that  purpose.  In  all  other  respects 
and  for  all  other  purposes,  however,  it  is  to  be  treated  as 
a  chattel  interest.^)  As  an  illustration  of  this  rule,  a 
note  with  the  mortgage  securing  it  was  delivered  by  A.,  the 
mortgagee's  administrator,  to  B.,  the  guardian  of  the  mort- 
gagee's heirs ;  the  note  was  not  indorsed,  and  no  assignment 
in  writing  was  made  of  the  mortgage:  but  a  power  of  attor- 
ney presumed  by  the  court  to  be  under  seal,  was  given  to  B. 
to  act  for  A.,  and  it  was  held  that  the  mortgagor,  if  acquainted 
with  the  equitable  assignment,  was  not  justified  in  paying  the 
debt  to  A.,  with  a  design  to  injure  B.,  and  that  a  discharge  of 

law,  and  it  is  equally  true  in  equity ;  general   sense  that   it   is   sometimes 

for  in  this  respect  equity  follows  the  called  a  lien,  and  then  only  by  way  of 

law ;  it  does  not  consider  the  estate  of  contrast  to  an  estate  absolute  and  in- 

the  mortgagee  as  defeated  and  reduced  defeasible." 

to  a  mere  lien,  but  it  treats  it  as  a  (»)  Swigert  v.  Bank  of  Kentucky, 

trust,  and  according  to  the  intention  of  17  B.  Mon.  268. 

the  parties  as  a  qualified  estate  and  (w)  Parish  v.  Oilmanton,  11  N.  H. 

security.  When  the  debt  is  discharged  298,  citing  Glass  v.  Ellison,  9  N.  H.  69  ; 

there  is  a  resulting  trust  for  the  mort-  Smith  v.  Moore,  11  N.  H.  55,  etc. 

gagor.    It  is  therefore  only  in  a  loose 
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CHAP.  XLI.]  CONVEYANCE  AS  SECURITY.  [§  1007. 

the  mortgage  by  A.  would  not  defeat  B/s  rights ;  and  that  if 
B.  was  paid  he  had  power  to  discharge  the  mortgage  by  can- 
celling the  deed  and  giving  up  the  note.(#)  Under  a  statute 
of  Maine  a  mortgagee  may  recover  possession  of  the  mort- 
gaged premises  before  breach  of  condition  when  there  is  no 
agreement  to  the  contrary;  but  the  agreement  must  be  in 
writing,  under  the  Statute  of  Frauds.(y)  And  a  demise  by  a 
mortgagee  of  his  property,  subject  to  the  payment  of  his  debts, 
will  not  pass  his  legal  estate  in  the  mortgaged  premises,  which 
cannot  be  applied  to  that  purpose.^)  Moreover,  a  defendant 
in  trespass  can  justify,  under  a  license  from  A.,  the  true  and  - 
lawful  owner,  and  sustain  his  plea  by  evidence  that  A.  was 
mortgagee  of  the  land,  had  gone  into  possession,  and  that  the 
law-day  had  passed.(a)  And  a  mortgagee  of  a  satisfied  mortgage 
cannot  have  an  action  at  law  to  recover  possession  against  the 
mortgagor  under  the  law  of  Maine.(6)  Besides  a  sale  of  mort- 
gaged lands  under  an  execution  at  law  for  a  part  of  the  mort- 
gage debt  passes  no  title  or  interest  to  the  purchaser  unless 
there  has  been  a  previous  surrender  of  the  legal  title  by  the 
mortgagee ;  and  such  surrender  cannot  be  implied  in  a  court  of 
law,  from  the  fact  that  he  was  present  at  the  sale,  made  no 
objection  to  it,  and  afterwards  received  from  the  sheriff  the 
proceeds  of  the  sale ;  consequently,  the  lien  of  the  mortgage  is 
not  thereby  discharged,  nor  is  the  mortgagee,  or  a  subsequent 
purchaser  at  the  mortgage  sale  with  notice  of  the  facts  thereby 

(x)  Cutler  v.  Haven,  8  Piok.  490.  In  given  np  his  estate.    The  proposition 

Hunt  v.  Maynard,  6  Pick.  489,  there  is  self- evidently  false. " 

was  a  dictum  that  a  court  of  equity  will  (y)  Norton  v.  Webb,  35  Me.  220. 

not  enjoin  a  mortgagee  from  proceed-  (2)  Silvester  v.  Jarman,  10  Price,  78. 

ing  at  law  to  recover  possession  of  the  (a)  Clark  v.   Beach,   6  Conn.   142, 

mortgaged  premises,  on  the  ground  of  with  oases. 

a  parol  agreement  made  by  him  with  (6)  Gray  v.  Jenks,  3  Mason,  520, 
the  assignee  of  the  mortgagor  that  the  Judge  Trowbridge,  8  Mass.  563,  being 
assignee  should  hold  the  land  dis-  cited,  however,  as  being  of  opinion 
charged  from  the  mortgage.  Parker,  that  mere  payment  by  the  mortgagor 
C.  J.,  having  stated  that  the  alleged  would  not  re- vest  the  estate  in  him 
agreement  was  void  for  want  of  con-  without  the  aid  of  law  or  equity.  See 
slderation,  even  if  it  had  been  written,  8  Mass.  557,  as  to  points  Bhowing  that 
said :  "  We  are  called  on  to  enjoin  the  estate  of  a  mortgagee  is  not  a  mere 
against  the  use  of  a  mortgage  deed  by  chattel  interest,  as  laid  down  in  Mar- 
verbal    proof    that    respondent   had  tin  v.  Mowlin,  2  Burr.  978. 
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§  1009.]    LAW  OF  THB  8TATUTB  OF  FRAUDS.      [OHAP.  XLI. 

estopped  from  recovering  the  land  in  an  action  at  law.(c)  More- 
over, mortgaged  land  cannot  be  separated  by  the  mortgagee 
from  the  debt,  and  if  it  be  transferred  in  any  way,  the  as- 
signee most  hold  it  at  the  disposal  of  the  creditor.(d) 

§  1008.  As  the  mortgage  is  a  mere  incident  of  the  debt,  and 
has  no  determinate  value  otherwise,  the  mortgagee's 
te  mefSal-  interest  cannot  be  taken  in  execution.(e)  The  rule 
cident  to  that  an  assignee  of  a  mortgage  takes  subject  to  all 
equities,  is  confined  to  those  existing  between  the 
mortgagor  and  mortgagee,  or  such  as  accrue  before  actual 
notice  of  the  assignment,  and  has  never  been  extended  to 
dealings  between  the  parties  to  the  mortgage  and  third 
parties.(/)  If  a  mortgage  is  executed  for  a  loan  made  to  a 
vendee,  and  a  judgment  for  unpaid  purchase-money  is  entered 
the  same  day,  the  law  being  that  they  were  liens  of  equal  date,  a 
parol  agreement  between  the  three  parties  that  the  mortgage 
should  have  a  prior  lien  is  good  as  between  themselves,  but 
not  as  against  an  assignee  of  the  judgment.^)  So,  in  some 
states,  a  deed  of  trust  is  almost  in  every  respect  like  a  mort- 
gage. It  is  a  mere  security  for  money,  or  for  the  performance 
of  certain  undertakings  by  the  grantor,  and  is  a  mere  incident 
to  the  debt  it  secures,  upon  which  it  depends.  When  the  debt 
is  paid  the  mortgage  is  satisfied,  but  as  long  as  the  debt  remains 
the  mortgage  exists  unless  actually  released.(A) 

§  1009.  The  interest  of  the  mortgagee  is  within  the  Statute 

inte    t  f    °'  ^,rau<^8»  an(*  W*N  not  PaS8  ty  delivery  of  the  mort- 
mortgagee    gage,  nor  by  parol  assignment    But  in  some  states 
statute  of     the  law  is  different.    As  a  general  rule,  however,  an 
Frauda.        unexecuted  verbal  agreement  made  by  a  mortgagee 
for  a  valuable  consideration  to  discharge  a  mortgage  by  a  re- 
lease is  void  by  the  Statute  of  Frauds ;  and  such  an  agree- 
to  Barker  v.  Bell,  37  Ala.  354.  mortgage  debt  together  constituted  an 
(<Q  Dudley    v.  Cad  well,  19   Conn,    effective  assignment  of  the  latter. 
227,   citing  Huntingdon  v.  Smith,  4        (e)  Huntingdon  v.  Smith,  supra. 
Conn.  235.    Payment  of  the  mortgage        (/)  Croft  v.  Bunster,  9  Wis.  503. 
constitutes  the  mortgagee  a  trustee  for        (g)  Hendrickson's  App.,  24  Pa.  St. 
the  mortgagor,  citing  Gtunn  v.  Scovill,    365. 

4  Day,  234,  and  it  was  held  that  an        (A)  Union  Co.  v.  White,  15  Chic 
assignment  of  the  land  and  afterwards    Leg.  News,  m.  247. 
an  assignment  of  notes  given  for  the 
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CHAP.  XLI.]  CONVEYANCE   A8  SECURITY,  [§  1010. 

ment  will  not  constitute  an  estoppel  in  pais.(i)  Moreover,  a 
mortgagee  does  not  lose  his  interest  in  the  mortgage  by  assign- 
ing it  to  his  creditor  as  a  collateral  security  for  his  own  debt, 
though  he  stipulates  in  the  assignment  to  forfeit  all  interest  in 
the  mortgage  if  he  fail  to  pay  his  debt  by  a  specified  day,  and 
does,  in  fact,  fail  to  pay.  The  agreement  for  forfeiture  amounts 
to  nothing  in  a  court  of  equity,  and  a  mortgage  of  lands  can- 
not by  parol  agreement  be  made  to  cover  any  other  debt  or  any 
larger  amount  of  debt  than  that  expressed  iu  it.(J)  A  mort- 
gagee who  has  not  taken  possession  of  the  mortgaged  property 
nor  become  accountable  for  the  rents  and  profits  is  not  a  trustee 
for  the  mortgagor.  Therefore,  in  Massachusetts,  under  Stat- 
utes 1817,  c.  87,  which  give  courts  the  authority  u  to  hear 
and  determine  in  equity  all  cases  of  trust  arising  under  deeds," 
there  is  no  jurisdiction  of  a  bill  in  equity  brought  by  the 
assignee  of  the  mortgagor  in  order  to  obtain  an  injunction 
against  the  mortgagee's  proceeding  at  law  to  recover  possession 
of  the  mortgaged  property,  and  to  have  the  mortgage  deed 
cancelled.  But  it  would  seem  that  a  court  of  equity  would 
not  prevent  a  mortgagee  from  proceeding  at  law  to  recover  pos- 
session of  the  mortgaged  property  on  the  ground  of  a  parol 
agreement  made  by  him  with  the  assignee  of  the  mortgagor 
that  the  assignee  should  hold  the  land  discharged  from  the 
mortgage. (A)  And  an  oral  promise  made  by  a  mortgagee  to 
the  mortgagor's  creditors  to  relinquish  his  claim  to  the  land 
mortgaged  if  they  will  accept  from  the  mortgagor  another 
mortgage  thereof,  and  give  him  time  for  payment,  is  inopera- 
tive and  void  by  the  Statute  of  Frauds ;  and  though  the 
creditors  on  the  faith  of  the  promise  take  a  second  mortgage, 
and  give  time  to  the  mortgagor,  they  acquire  no  right  thereby, 
as  against  the  first  mortgagee.  But  the  promise  is  presump- 
tive evidence  which  may  be  rebutted,  that  the  first  mortgage 
was  not  made  bona  fide.{t) 

§  1010.  As  to  the  effect  of  possession  it  seems  from  some  of 
the  cases  that  until  the  mortgagee  enters  upon  the   The  effect 
land  the  mortgagor  is  considered  the  real  owner.(m)  ^on?8868" 

(0  Leavitt  v.   Pratt,    53  Me.  147;        (k)  Hunt  v.  Maynard,  6  Pick.  489. 
Phillips  v.  Leavitt,  54  Me.  405.  (/)  Parker  v.  Barker,  2  Mete.  423. 

O)  Hughes  v.  Johnson,  38  Ark.  289.        (m)  Hatoh  v.  Dwight,  17  Mass.  299. 
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§  1010.]  LAW  OF  THE  STATUTE  OF  FRAUD8.         [CHAP.  XLI. 

And  a  mortgagee  in  possession  of  the  land  takes  the  rents  and 
profits  and  proceeds  of  the  sale  as  agent  of  the  mortgagor.(n) 
Bat  if  it  is  of  a  term  he  is  not  liable  as  assignee  upon  the  cove- 
nants of  the  lease,  inasmuch  as  the  mortgage  is  a  mere  secu- 
rity, and  does  not  vest  in  the  mortgagee  any  estate  either 
before  or  after  the  covenant  is  broken.  Payment  after  de- 
fault operates  to  discharge  a  bill  like  payment  at  the  ma- 
turity of  the  debt  But  it  is  also  sometimes  said  that  posses- 
sion under  the  mortgage  does  not  affect  the  nature  of  the 
mortgagee's  interest;  nor  does  it  change  the  relation  of 
debtor  and  creditor  or  impair  the  estate  of  the  mortgagor, 
but  leaves  the  rights  and  interests  of  the  parties  exactly  as 
they  existed  previously.(o)  The  possession  of  the  land  by  the 
mortgagor  though  continued  for  more  than  twenty  years,  is 
not  to  be  regarded  as  adverse  to  the  mortgagee  while  the  debt 
remains  unpaid ;  and  under  a  statute  in  Maine  the  lapse  of  this 
time  gives  a  legal  presumption  that  a  debt,  although  secured  by 
mortgage,  has  been  paid,  but  parol  evidence  will  rebut  the  pre- 
sumption.^) Even  where  there  is  a  statutory  provision  that 
"  unless  a  mortgage  specifically  provide  that  the  mortgagee  shall 
have  possession  of  the  mortgaged  premises  he  shall  not  be  enti- 
tled to  the  same/'  yet  the  parties  can  make  a  parol  agreement 
to  that  effect,  and  if  they  do  so  and  the  mortgagee  goes  into 
possession  under  it,  the  rights  of  the  parties  are  the  same 
as  if  the  giving  of  possession  had  been  specifically  provided 
for  in  the  mortgage.  The  rights  of  the  mortgagee  in  pos- 
session under  the  parol  agreement  to  the  mortgaged  prem- 
ises are  not  affected  by  an  execution-sale  under  a  judgment, 
the  lien  of  which  is  subsequent  to  his  possession.^)  In 
Nevada  by  statute,  1  Oompl.  L.  §  294,  it  is  provided  that 
no  mortgage  of  personal  property  shall  be  valid  against 
any  other  person  than  the  parties  thereto,  unless  possession 
of  the  mortgaged  property  be  delivered  to,  and  retained 
by  the  mortgagee.  And  in  a  case  where  M.  made  and  de- 
livered to  W.  a  chattel  mortgage  of  wood,  upon  the  road- 

(»)  Morris  v.  Budlong,   78  N.   Y.        (p)  Sweeter  *.  Lowell,  33  Me.  446. 
543.  (?)  Edwards  v.  Wray,  11  Biss.  251. 

(o)  Johnson  v.   Sherman,  15    Cal. 
287. 
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OHAP.  XLI.]  CONVEYANCE   A8  SECURITY.  [§  1012. 

Bide  without  any  inclosure  by  going  to  the  place  where  the 
wood  was  piled,  and  M.  saying  to  W.:  "There  is  the  wood, 
I  deliver  it  to  you  as  security  for  the  money  loaned."  The 
wood  was  not  marked,  but  afterwards  W.  frequently  went 
to  see  that  it  was  not  disturbed,  and  creditors  of  M.  having 
attached  it,  it  was  held  that  the  delivery  and  possession  were 
not  sufficient  to  comply  with  the  Statute.(r) 

§  1011.  We  come  now  to  the  rule  that  a  contract  to  mortgage 
land  is  within  the  8tatute  of  Frauds/*)    And  this   _ 
rule  is  said  to  hold  even  in  equity  .(t)    Nor  is  a  loan  of  statute 
of  the  money  or  debt  secured  such  part  performance  of  Frauda- 
as  will  relieve  from  the  effect  of  the  statute.(w)    And  parol  evi- 
dence is  not  admissible  in  a  suit  for  the  purchase-money  of  land 
sold  under  a  written  contract,  to  show  that  it  was  agreed  when 
the  written  contract  was  made,  that  when  the  purchase-money 
was  due  the  purchaser  might,  at  his  option,  pay  the  note  for 
it  and  keep  the  land,  or  give  up  the  land  and  be  discharged 
from  the  note.    Such  a  stipulation  not  only  contradicts  the 
writing,  but  is  invalid  under  the  Statute  of  Frauds.    The  ar- 
rangement is  for  a  surrender  or  resale,  and  is  not  such  a  de- 
feasance as  can  be  shown  by  parol.(v) 

§  1012.  The  rule  does  not  apply  in  cases  of  the  mortgages  of 
personal  property,  and  they  may  be  created  by  a 
verbal  agreement;  which  when  made  on  a  valu-  ^Jt5?r" 
able  consideration,  will  be  enforced  in  a  court  of 
equity .(w)    The  contract,  however,  must  not  be  of  the  kind 
which  the  Statute  of  Frauds  requires  to  be  in  writing.    In 
such  a  case  a  creditor,  to  secure  whose  claim  the  contract  was 

(r)  Wilson  v.  Hill,  17  Nev.  401.  ».  Albert,  2  Md.  Ch.  Deo.  172 ;  Biniou 

•     A  bill  of  sale  of  chattels  absolute  on  v.  Browning,  26  Mo.  272 ;  Durant  v. 

its  face  may  be  shown,  even  by  those  Davis,   10  Heisk.   528 ;    MoDonald  v. 

who  are  not  parties  to  it,  to  be  a  mere  McKay,  18  Grant  (U.  C),  103 ;  Coquil- 

secnrity  for  money,  and  as  a  chattel  lard  t>.  Suydeara,  8  Blaokf.  30. 

mortgage  is  void  against  subsequent  (0  Clabaugh  v.  Byerly,  7  Gill,  362. 

lien  holders,  unless  filed,  or  unless  pos-  («)  Marquat  v.  Marquat,  7  How.  Pr. 

session  of  the  property  be  given  to  the  419. 

mortgagee,  and  the  change  of  posses-  (v)  McEwan  v.  Ortman,  34  Mich.  327. 

sion  must  be  actual  and  continued;  (w)  Morrow  v.  Turney's  Admr.,  35 

Manufacturer's  Bank  v.  Rugee,  18  N.  Ala.  131 ;  Brooks  r.  Ruff,  37  Ala.  371 ; 

W.  Rep.  251  (Wis.).  Shelburne  v.  Letsinger,  52  Ala.  96  ; 

(*)  Lacon  v.  Mertius,  3  Atk.  4 ;  Winn  Glover  *.  McGilvray,  63  Ala.  508. 
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made,  has  an  equitable  lien  upon  the  property  agreed  to  be 
mortgaged,  and  there  being  no  reasonable  ground  to  believe 
he  could  secure  payment  of  his  claim,  except  by  enforcing 
this  lien,  he  is  entitled  to  an  injunction  to  restrain  the  debtor 
from  disposing  of  the  property .(#)  A  promise  to  furnish  a  bill 
of  sale  of  certain  personal  property  as  security,  gives  in  equity 
a  lien  on  the  property  to  the  promisee  in  preference  to  other 
creditors.(y) 

To  revert,  therefore,  to  cases  of  mortgages  of  land  within 
the  Statute,  it  is  also  said  that  where  the  agreement  in  the 
mortgage  was  that  the  mortgagor  should  support  the  mort- 
gagee, a  parol  condition  that  the  mortgagor  should  retain 
possession  of  the  land  was  invalid. (z)  An  agreement,  how- 
ever, to  mortgage  creates  a  specific  lien  on  the  property,  which 
is  good  as  against  the  lien  of  subsequent  judgmente.(a)  And 
it  seems  that  a  parol  agreement  to  give  a  mortgage  upon 
lands  to  secure  money  spent  in  improvements  would,  if  clearly 
proved,  be  enforced  in  equity  by  declaring  a  lien.(6)  In  Cali- 
fornia, an  agreement  which  virtually  made  an  additional 
mortgage  lien,  and  within  the  meaning  of  §  2922  of  the  Civil 
Code,  can  only  be  created  by  writing,  executed  with  the  same 
formality  as  in  the  case  of  real  property.(c)    Apart  from  the 


(x)  Triebert  v.  Burgess,  11  Md.  464. 

(y)  Read  v.  Gaillard,  2  Des.  552.  As 
to  valid  mortgages  of  personal  property, 
see  Stephens  v.  Tucker,  55  Ga.  544 ; 
Chixmery  v.  Blaokman,  3  Doug.  394.  A 
seal  is,  of  oourse,  not  necessary  upon 
chattel  mortgages;  Gibson  v.  Warden, 
14  Wall.  244. 

That  a  contract  to  mortgage  personal 
property  is  not  within  the  Statute  of 
Frauds,  see  Alexander  v.  Ghiselin,  5  Gill, 
138;  except  in  cases  within  the  Statute 
of  Frauds;  and  a  mortgage  of  aohattel  is 
said  not  to  be  within  the  statute,  as  no 
payment  or  delivery  is  expected.  But  it 
is  a  question  what  would  be  the  rule 
where  chattel  mortgages  without  de- 
livery to  the  mortgagee  are  construc- 
tively fraudulent  as  against  third 
parties ;  Gleason  t>.  Drew,  9  Greenl.  79. 
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(z)  Colman  v.  Pickard,  16  Mass.  39. 

(a)  Howe's  Case,  1  Paige,  125,  with 
cases.  /, 

(6)  MoClintock  v.  Laing,  22  Mich.  216.r ' 

(c)  Porter  v.  Muller,  4  Pac.  Coast 
L.  Rep.  282.  A  lien  by  mortgage  can 
be  created  only  by  deed  ;  In  re  St. 
Helen  Mill  Co.,  3  Sawy.  88.  As  to  suf- 
ficient memoranda  to  constitute  a  valid  . 
mortgage,  see  Varney  v.  Hawes,  68 
Me.  442 ;  Nelson  v.  Hagerstown  Bank, 
27  Md.  72 ;  Wilson  v.  Black,  104  Mass. 
406.  In  Ld.  Portmore  v.  Morris,  2 
Bro.  Ch.  219,  parol  evidence  that  it 
was  part  of  the  agreement  for  an  an- 
nuity that  it  should  be  redeemable, 
although  not  made  part  of  the  con- 
tract in  writing,  was  refused  to  be  ad- 
mitted; but  apparently  the  evidence 
as  to  the  annuity  was  unsatisfactory. 


Digitized  by 


Google 


CHAP.  XLI.]  CONVEYANCE   AS  SECURITY.  [§  1018. 

question  whether  or  not  a  mortgage  once  paid  can  in  any  case 
be  revived  and  made  a  security  for  a  new  debt  by  a  mere  ver- 
bal agreement  of  the  parties,  it  is  clear  that  in  Wisconsin  a 
mortgage  upon  a  homestead  once  paid  cannot  be  revived  by 
the  agreement  of  the  husband  alone,  either  verbal  or  in  writ- 
ing, as  the  statute  requires  the  wife's  signature.^)  So  an  un- 
executed verbal  agreement  made  by  a  mortgagee  to  discharge  .> 
a  mortgage  by  a  release  is  void  by  the  Statute  of  Frauds.^) 
But  the  promise  by  a  vendee  of  mortgaged  premises  is  not 
within  the  Statute  of  Frauds,  it  being  a  promise  to  pay  one's 
own  debt.(/)    (See  §  188  et  seq.) 

§  1013.  The  effect  of  the  Statute  of  Frauds  is  seen  also  in 
the  alteration  of  any  of  the  terms  of  a  mortgage  as  Alteratlon 
that  of  the  rate  of  interest,  or  the  extension  of  time  of  mort- 
of  pay  me  tit,  or  of  the  amount,  or  in  the  case  of  the 
substitution  of  one  mortgage  for  another.  Thus  where  one  buys 
land  subject  to  a  mortgage,  and  agrees  with  the  mortgagee  by 
a  writing  signed  to  pay  an  increased  rate  of  interest  on  the 
mortgage,  this  is  sufficient  under  the  Statute  of  Frauds  to  bind 
the  lands  in  a  suit  to  foreclose  the  mortgage,  the  defendants 
in  the  suit  being  the  original  mortgagors  and  the  subsequent 
purchasers.^)    But  the  time  of  payment  of  a  mortgage  may 
be  extended  by  parol.(A)   And  when  no  time  is  fixed  for  paying 
a  mortgage,  it  is  to  be  paid  in  a  reasonable  time,  and  if  the 
payment  is  not  so  made  the  mortgagee  is  entitled  to  a  fore- 

(d)  Spencer  v.  Fredenhall,  15  Wis.    merits  for  the  settlement  of  his  claim. 
666.  The  deed  was  made  to  A.  and  B.,  who 

(e)  Phillips  v.  Leavitt,  54  Me.  405.  resold  the  premises  at  a  profit.  It  was 
(/)  MoDill  v.  Gnnn,  43  Ind.  320.  held,  reversing  the  oourt  below,  that 
A.t  B.,  and  C.  were  joint  holders  of  a    the  Statute  of  Frauds  was  a  bar  to  the 

mortgage,  and  the  mortgaged  premises  olaim  of  C.  to  share  in  the  profit,  and 

being  put  up  at  publio  sale  by  the  as-  further,  that  his  conduct  had  not  been 

signee  of  the  mortgagor,  they  were  bid  such  as  to  entitle  him  to  relief  in 

in  by  A.,  in  pursuanoe  of  an  arrange-  equity ;  Yeager's  A  pp.,  100  Pa.  St.  89. 

ment  between  the  three  that  he  should  (g)  Smith  o.  Graham,  34  Mich.  303 ; 

buy  for  their  joint  benefit.    The  agree-  see,  also,  Castro  v.  lilies,  13  Tex.  233. 

ment  was  signed  by  A.  and  B.  only,  (A)  Tompkins  v.  Tompkins,  21  N.  J. 

and    they  only   paid    the    purchase-  338 ;  Trayser  v.  Trustees,  39  Ind.  567 ; 

money.     C,  when  asked,  after   the  Loomis  v.  Donovan,  17  Ind.  198  ;  Hoff- 

sale,  to  contribute  his  share,  declined,  man  v.  Lee,  3  Watts,  352 ;  Betts,  In 

saying  he  was  making  other  arrange-  re,  4  Dillon  C.  C.  93. 

117 


Digitized  by 


Google 


§  1014.]  LAW  OF  THE  STATUTE  OF  FRAUDS.  [CHAP.  XLI. 

clo8ure.(t)  A  parol  agreement,  however,  that  a  mortgage  for 
a  certain  amount  should  stand  as  security  for  a  larger  one  is 
void.(j)  So  an  executed  parol  agreement  upon  sufficient  con- 
sideration may  discharge  a  sealed  contract,  and  where  the 
plaintiff  had  delivered  to  a  third  party  a  bond  and  mortgage 
in  a  specified  sum,  to  be  held  as  security  for  the  payment  of 
the  contract  price  of  stone,  and  the  defendants  subsequently 
supplied  other  stone  under  another  agreement,  and  they  allege 
that  it  was  orally  agreed  that  the  mortgage  should  stand  as 
security  for  such  further  supplies,  it  was  held  that  parol  evi- 
dence of  the  extension  of  the  mortgage  was  inadmissible.^) 
§  1014.  And  it  is  also  held  that  a  verbal  agreement  that 
subsequent  advances  shall  constitute  a  lien  on  land 
Sdvances^  already  conveyed  as  security  for  former  loans  is  with- 
in the  Statute  of  Frauds  and  void.(l)  Thus  where 
a  later  mortgage  is  substituted  for  a  prior  one,  an  agreement 
that  the  earlier  shall  also  stand  as  additional  security  for  the 
debt  secured  by  the  later  mortgage  is  not  valid  by  parol  ;(m) 
or  if  there  is  an  oral  promise  by  a  mortgagee  to  the  mortgagor's 
creditors  to  relinquish  his  claim  if  they  will  take  a  second 
mortgage  and  give  the  mortgagor  time,  and  though  the  credi- 
tors on  the  faith  of  this  promise  take  the  second  mortgage, 
they  acquire  no  right  against  the  first  mortgagee,  the  promise 
being  void  under  the  Statute  of  Frauds.(n)  Aud  a  parol 
agreement  between  a  mortgagor  and  mortgagee  and  a  third 

(i)  Triebert  v.  Bnrgess,  11  Md.  464.  In  Stoddard  v.  Hart,  23  N.  Y.  561,  a 

(j)  Stoddard  o.  Hart,  23  N.  Y.  556 ;  sum  having  been  lent  on  mortgage,  an 

Hewett,  In  re,  1  Mer.  7.  additional  sum  was  afterwards  lent, 

(ib)  Townsend  v.  Empire  Stone  Co.,  which  was  inserted  in  the  bond,  it  be- 

6  Dner,  208,  the  eases  being  reviewed  ing  understood  that  the  mortgage  was 

and  distinguished.  to  stand  for  the  new  amount  as  well 

(/)  O'Neill  v.  Capelle,  62  Mo.  602 ;  as  the  old,  the  Statute  of  Frauds  was 

see,  also,  Curie  v.  Eddy,  24  Mo.  123,  held  to  applj ;  but  it  appears  to  be 

citing  cases  ;  Clark  v.  Deshon,  12  Cosh,  otherwise  if  the  promise  had  been  to 

589,  where,  although  a  bill  of  sale  of  a  make  a  new  mortgage  to  cover  the  new 

vessel,  absolute  in  its  terms,  expresses  loan. 

a  oertain  sum  as  the  consideration,  the        (m)  Penna.  Ins.  Co.  v.  Dovey,  64  Pa. 

vendor  may  prove  an  oral  agreement  to  St.  268. 

pay  an  additional  sum  upon  a  oertain        (it)  Parker  v.  Barker,  2  Mete.  (Mass.) 

contingency,  and  recover  suoh   sum  422. 
upon  the  happening  of  the  event. 
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person  that  an  indemnifying  mortgage  of  real  estate  held  by 
the  mortgagee  should  be  changed  by  inserting  therein  a  pro- 
vision that  the  third  person  should  also  be  indemnified  as 
surety  for  the  mortgagor  was  equal  to  an  agreement  to  make 
a  new  mortgage,  and  within  the  Statute  of  Frauds ;  and  the 
fact  that  the  third  person,  in  consideration  of  the  promise 
to  so  change  the  mortgage,  signed  a  bond  as  surety  for  the 
mortgagor,  was  not  such  a  part  performance  of  the  agreement, 
nor  was  the  refusal  on  the  part  of  the  mortgagor  to  change 
the  mortgage  such  a  fraud  as  would  take  the  case  out  of  the 
Statute.(o) 

§  1015.  Following  the  distinction  already  referred  to  that 
in  a  mortgage  the  land  is  regarded  as  an  incident   Mortea- 
to  the  debt  in  regard  to  the  status  of  the  mortgagor,  gor's  in- 
it  is  held  that,  under  the  Statute  of  Frauds,  his  in-  noTpast'by 
terest  cannot  pass  by  parol.(p)    And  in  the  case  of  paro1. 


In  Thompson  v.  Elliott,  28  Ind.  57, 
Thompson,  the  plaintiff,  bought  land  of 
Elliott,  the  defendant,  and  gave  a  mort- 
gage for  the  prioe ;  bnt  being  unable  to 
pay  it,  the  parties  rescinded,  and 
Thompson  reoonveyed  to  Elliott ;  evi- 
dence of  a  parol  contract  that  Elliott 
would  hold  the  land  a  certain  length 
of  time,  and  reconvey  to  Thompson  upon 
the  latter  fulfiling  the  terms  of  the  first 
contract,  is  inadmissible  under  the  Stat- 
ute of  Frauds ;  there  being  already  a 
mortgage  from  Thompson  to  Elliott ;  the 
contract  could  not  be  treated  as  a  mort- 
gage, and  the  right  to  recover  improve- 
ments made  by  Thompson  was  gone 
with  the  rescission  of  the  contract. 

(o)  Irwin  ».  Hubbard,  49  Ind.  350. 

(/>)  Southerin  v.  Mendum,  5  N.  H. 
431,  citing  13  Mass.  311. 

An  equity  of  redemption  oan  be  re- 
leased or  extinguished  only  by  writing; 
Cowles  v.  Marble,  87  Mioh.  158  ;  Clark 
v.  Condit,  3  C.  E.  Gr.  358 ;  Richards  v. 
Richards,  9  Gray,  313,  following  Smith 
v.  Burnham,  3  Sumn.  435,  holds  that  an 
equitable  interest  within  the  Statute  of 


Frauds,  aud  the  contract  of  sale  thereof 
by  the  cestui  que  trusts  is  void  by  parol, 
aud  see  Clark  v.  Burnham,  2  Story,  15, 
because  it  is  such  an  interest  in  land 
as  cannot  under  theStatute  of  Frauds  be 
passed  by  parol ;  Scott  t>.  McFarland, 
13  Mass.  311 ;  Marble  v.  Marble,  Jr., 
5  N.  H.  376 ;  Clark  v.  Condit,  3  C.  E. 
Gr.  358 ;  where  a  power  to  sell  mort- 
gaged premises  for  the  payment  of  the 
mortgage  debt  given  to  the  mortgagee 
is  a  valid  power,  but  it  is  liable  to 
great  abuse,  and  its  exercise  will  be 
jealously  watohed ;  but  sales  under  it 
fairly  made  will  not  be  set  aside.  But 
see  contra,  Craig  v.  Feland,  4  Mon.  235, 
where  at  a  sale  from  B.  to  Feland,  Craig, 
the  plaintiff,  was  present,  and  in  fact 
made  the  sale,  and  his  equity  of  redemp- 
tion was  released  and  extinguished  by 
parol.  Craig  received  the  money  coming 
to  him,  under  the  agreement  between 
B.  and  Feland,  and  delivered  possession 
of  the  land  to  the  latter.  Craig  was 
mortgagor  and  assented  to  B.,  the 
mortgagee,  selling  the  land  discharged 
of  the  equity  of  redemption. 
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a  transfer  to  the  mortgagee  it  is  said  that  an  equity  of  re- 
demption is  so  inseparably  connected  with  a  mortgage  that  it 
cannot  be  waived  or  abandoned  by  any  stipulation  of  the 
parties  made  at  the  time,  even  if  embodied  in  the  mortgage.^) 
A  subsequent  release  of  an  equity  of  redemption  to  the  mort- 
gagee must  appear  by  a  writing  importing  in  terms  a  trans- 
fer of  the  mortgagor's  interest,  or  such  facts  must  be  shown  as 
will  estop  him  from  asserting  any  interest  in  the  premises,  and 
it  must  be  for  an  adequate  consideration.(r)  The  mortgagee 
may  become  the  purchaser  of  the  equity  of  redemption,  but 
the  facts  must  clearly  show  that  he  does  not  use  his  power 
over  the  estate  to  induce  the  mortgagor  to  part  with  it.(s) 
Where  a  mortgagee  after  foreclosure,  but  before  the  right  of 
redemption  has  expired,  agrees  by  parol  with  the  mortgagor 
to  buy  up  a  prior  outstanding  incumbrance  on  the  land,  this 
claim,  like  the  mortgage,  to  be  subject  to  redemption,  the 
Statute  of  Frauds  is  no  bar  to  the  mortgagor's  right  to  redeem 
both  incumbrances.^) 

§  1016.  But  an  agreement  that  the  mortgagee  should  take 
the  land  for  the  amount  of  the  mortgage  debt, 
uom^  though  verbal,  is  valid,  if  part  performance  is  shown 
and  the  mortgage  and  bond  have  been  discharged ; 
even  although  the  sale  was  under  a  power  given  by  the  mort- 
gagor to  the  mortgagee  under  a  verbal  agreement,  the  evi- 
dence of  performance  and  improvements,  however,  being  strong 
and  conclusive.(u)  And  in  a  proceeding  to  show  that  au  ab- 
solute deed  was  really  a  mortgage,  it  is  allowable  to  prove  that 
the  equity  of  redemption  had  been  released  by  parol.(v) 

§  1017.  But  on  the  other  hand,  taking  up  the  subject  of  the 
transfer  of  the  mortgagee's  interest  in  the  land  under  the  mort- 

(o)  Peugh    v.   Davis,  6  Otto,  336,  (0  Moore  t?.  Thomas,  44  111.  372. 

citing  Russell  v.  Southard,  12  How.  147.  (u)  Osborn  v.  Merwin,  12  Han,  335. 

(r)  Peugh  v.  Davis,  supra,  (v)  Shaw  v.  Walhridge,  33  Ohio  St. 

(*)  Bangher  v.  Merryman,  32  Md.  1 ;  citing  oases.   And  the  court  say  that 

185.     See  Villa  v.  Rodriguez,  12  Wall,  a  mortgagor  can  dispose  of  the  equity 

323,  for  a  good  statement  of  how  jeal-  of  redemption  to  a  mortgagee  by  pri- 

ously  the  courts  watch  the  transfer  of  vate    arrangement,    but    courts    will 

an  equity  of  redemption  to  the  mort-  scrutinise  the  transaction,  and  will  not 

gagee,  when  the  mortgagee  would  seem  permit  the  mortgagee  to  impose  upon 

to  have  been  unconscionable.  his  debtor. 
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gage,  and  keeping  in  view  the  distinctions  heretofore  referred 
to,  it  appears  that  the  general  rale  is  that  the  assign- 
ment of  a  mortgage  need  not  be  in  writing.(w?)  A  mort-   menfof 
gage  can  be  transferred  by  parol  gift  ;(x)  or  by  deli-  S^fES? 
very.(y)    Because  it  is  not  an  absolute  conveyance 
of  real  estate,  but  the  actual  transaction  is  an  assignment  of  a 
debt;  the  assignee  of  which  takes  therefore,  subject  to  the 
account  between  the  mortgagor  aud  the  mortgagee.^)    The 
mortgagee  cannot  transfer  an  interest  in  the  land  without  an 
assignment  of  the  debt,  inasmuch  as  he  has  no  interest  in  the 
land,  except  as  a  security  for  the  debt.(a)    And  if  the  assign- 


or Sayre  v.  Fredericks,  16  N.  J.  Eq. 
205,  citing  Martin  v.  Mowlin,  2  Burr. 
978;  Malius  v.  Brown,  4  Comet.  407, 
citing  Runyan  v.  Mersereau,  11  Johns. 
638 ;  Rigney  v.  Lovejoy,  13  N.  H.  247; 
Jackson  v.  Willard,  4  Johns.  43 ;  Jack- 
son v.  Blodget,  5  Cow.  202;  Whitte- 
more  v.  Gibbe,  24  N.  H.  484,  oiting  New 
Hampshire  cases ;  Mack  v.  Mack,  5  N. 
Y.  Sap.  (Thompson  k  Cook)  530;  2 
Hnn,  325  ;  Wilson  v.  Kimball,  27  N.  H. 
300 ;  Croft  v.  Webster,  4  Rawle,  255 ; 
Kamena  v.  Huelbig,  8  C.  B.  Or.  78 ; 
Denton  v.  Cole,  30  N.  J.  Eq.  245.  This 
is  the  law  in  New  Hampshire,  Alabama, 
Georgia,  and  Pennsylvania ;  Leavitt  v. 
Pratt,  53  Me.  148. 

In  Maine  and  Massachusetts  the 
contrary  rale  is  held.  See  Moore  v. 
Cornell,  68  Pa.  St.  322,  with  oases. 
See,  however,  as  to  Massachusetts, 
Currier  v.  Howard,  14  Gray,  513,  where 
the  obligee  of  a  contract  in  writing  to 
convey  land,  assigned  his  rights  by 
parol,  and  the  Statute  was  held  not  to 
apply.  Aud  see  Grats  v.  Grats,  4 
Rawle,  434,  and  Murphy  v.  Hubert,  7 
Pa.  St.  420,  deciding  that  in  Pennsyl- 
vania the  assignment  of  an  equitable 
estate  is  within  the  Statute;  and  see 
Malius  v.  Brown,  4  Comst.  (N.  Y.)  409, 
where  it  is  doubted  whether  an  agree- 
ment to  discharge  land  from  the  imper- 


fect lien  of  a  mortgage  before  forfeiture 
or  foreclosure  is  within  the  Statute. 

(x)  Hackney  v.  Vrooman,  62  Barb. 
669. 

(y)  Harris  v.  Cook,  28  N.  J.  Eq.  346 ; 
Kamena  v.  Huelbig,  8  C.  E.  Gr.  78 ; 
Crain  v.  Paine,  4  Cosh.  485.  But  that 
a  mortgage  in  land  transferred  by  de- 
livery merely  creates  an  equity,  but 
does  not  at  law  transfer  either  the 
mortgage  debt  or  any  right  to,  or  in 
the  mortgaged  property,  see  Dsoub  t>. 
Streety,  59  Ala.  183. 

(z)  Matthews  v.  Wallwyn,  4  Ves.  Jr. 
118. 

(a)  Strickland  o.  Kirk,  51  Miss.  795, 
where  it  is  said  a  conveyance  of  lands 
when  only  a  bond  for  title  passes,  cre- 
ates between  the  vendor  and  vendee 
similar  rights  and  incidents  as  pertain 
to  the  relation  of  mortgagee  and  mort- 
gagor. The  retention  of  the  legal  title 
by  the  vendor,  who  has  executed  a 
bond  for  title,  operates  simply  as  an 
equitable  mortgage. 

In  Hill  v.  Eldred,  49  Cal.  398,  an  as- 
signment of  a  oertifiuate  of  the  purchase 
of  land  issued  by  the  state,  by  way  of 
security  for  a  debt  due  by  the  assignor 
to  the  assignee,  operates  as  an  equitable 
mortgage  on  the  interest  of  the  land 
which  the  assignee  acquired  by  virtue 
of  the  certificate,  and  if  the  assignee 
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ment  is  in  writing  the  formalities  of  an  instrument  under  seal 
are  not  required ;  and  an  instrument  without  a  seal,  though 
not  sufficient  to  convey  a  fee  in  lands,  is  a  valid  assignment  of 
a  mortgage  debt.(6)  If  a  formal  assignment  of  a  mortgage  be 
made  upon  the  mortgage  itself,  accompanied  by  a  delivery  of 
the  debt,  it  is  unnecessary  that  the  assignment  be  recorded  or 
acknowledged.^) 

§  1018.  Some  states,  however,  require  the  assignment  to  be 
in  writing,  as  for  instance  in  Massachusetts  and 
Maine,(rf)  whose  courts  maintain  the  position  that 
inasmuch  as  between  the  mortgagor  and  the  mortga- 
gee the  legal  estate  is  in  the  latter,  and  the  interest  of  the  mort- 
gagee cannot  at  law  pass  to  a  third  person  without  an  assign- 
ment in  some  form  in  writing  under  seal ;  hence  no  person 
can  be  considered  as  claiming  under  the  mortgagee  unless  the 
claim  is  by  virtue  of  a  deed,  notwithstanding  that  the  per- 
sonal contract  intended  to  be  secured  by  the  mortgage  may  be 
transferred  by  indorsement  or  assignment  and  delivery  .(e)    A 


Excep- 
tions. 


pays  money  due  the  Btate  on  the  certi- 
ficate, in  order  to  prevent  a  forfeiture, 
the  money  so  paid  will  become  a  por- 
tion of  the  mortgage  debt. 

(6)  Gillette  Campbell,  IDenio,  522; 
Mulford  v.  Peterson,  6  Vr.  127.  For  an 
example  of  a  good  assignment  of  a  mort 
gage,  see  Jackson  ».  Bowen,  7  Cow.  13. 

(e)  Wilson  v.  Kimball,  27  N.  H.300. 

In  Dean  v.  Millard,  1  R.  I.  283,  it 
is  said  that  where  the  assignee  of  a 
mortgage  transfers  it  back  to  a  prior 
holder,  who  is  in  possession  of  the  mort- 
gaged property,  the  transfer,  though 
not  in  writing,  is  a  release  of  the 
assignee's  claim  to  the  property. 

(<i)  Whittemore  v.  Gibbs,  24  N.  H. 
484  ;  Adams  v.  Parker,  12  Gray,  53 ; 
Lyford  v.  Ross,  33  Me.  197 ;  Vose  v. 
Handy,  2  Greenl.  333.  See,  also,  Den 
v.  Dimon,  5  Halst.  156;  Morrison  v. 
Mendenhall,  18  Minn.  241,  where  at 
law  by  statute  a  deed  is  required. 

(e)  Smith  v.  Kelly,  27  Me.  237  ; 
Presoott  v.  Ellingwood,  23  Me.  345  ; 
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Stanley  v.  Kempton,  59  Me.  472,  citing 
cases. 

In  Warden  v.  Adams,  15  Mass.  236, 
it  was  held  that  under  Massachusetts 
statutes  regulating  the  transfer  of  real 
estate,  and  for  preventing  frauds,  no 
interest  passed  by  the  mere  delivery  of 
a  mortgage  deed  without  an  assign- 
ment in  writing  and  by  deed,  and  that 
an  assignment  made  by  separate  deed, 
and  without  a  delivery  of  the  original 
mortgage  deed,  conveys  all  the  interest 
of  the  mortgagee. 

In  Vose  v.  Handy,  2  Greenl.  322 
(see  note  11  Amer.  Deo.  110),  it  was 
held  that  a  mortgage  could  be  assigned 
only  by  deed ;  Martin  v,  Mowlin,  2  Burr. 
970,  was  denied ;  and  Gould  o.  New- 
man, 6  Mass.  239,  Warden  v.  Adams,  15 
Mass.  233,  Parsons  v.  Welles,  17  Mass. 
419,  relied  on;  and  that  where  the 
mortgage  debt  has  been  paid  or  the 
bond  has  been  assigned  for  a  full  con- 
sideration, the  mortgagee  on  a  writ  of 
entry  cannot  have  judgment  for  the 
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modification  of  this  view  is  seen  in  the  rule  that  although  the 
assignment  of  a  mortgage  by  parol  may  not  pass  the  legal 
estate,  it  is  nevertheless  sufficient  to  transfer  to  the  assignee 
all  the  equitable  interest,  including  the  right  to  come  to  equity 
for  relief.(/)- 

§  1019.  But  the  Statute  of  Frauds  does  not  prevent  the  trans- 
fer of  the  mortgagee's  interest  to  the  mortgagor,  and 
the  releaseof  a  mortgage  may  therefore  be  by  parol.(«7)  j^L*  by 
The  evidence  of  the  verbal  agreement,  however, 
must  be  clear,  and  in  cases  of  conflicting  evidence  the  court 
does  not  interfere.(A)  If  the  consideration  for  the  release  has 
been  paid,  the  title  passes,  and  the  right  to  have  the  release  is 
one  with  which  the  Statute  of  Frauds  has  nothing  to  do.(e) 
Or  especially  where  there  is  other  evidence  amounting  to  part 
performance,  as,  for  instance,  if  the  mortgagor  having  relin- 
quished his  equity  of  redemption  the  mortgagee  promises  to 
sell  the  land,  pay  himself,  and  hand  over  the  residue  to  the 
mortgagor,  the  Statute  of  Frauds  does  not  apply,  as  that 
part  of  the  contract  which  was  within  the  Statute  was  exe- 
cuted by  the  sale  of  the  land  ;(j)  and  a  parol  release  of  his 
personal  liability  given  by  a  mortgagee  to  a  mortgagor,  if  he, 
the  latter,  would  convey  the  lands  to  a  third  person,  can  be 
enforced  by  the  mortgagor  after  he  has  performed  his  part 
of  the  contract.(A) 

§  1020.  It  is  clear  also  that  inasmuch  as  the  mortgage  is  a 
mere  incident  to  the  debt,  whatever  transfers  the 
debt  transfers  also  the  security  or  mortgage,  though  2j^£ja£f 
such  transfer  is  by  parol  or  mere  delivery ;  and  there-   fere  mort- 
upon  the  mortgagee  ceases  to  have  any  control  over 

possession  of    the  land,   though  the  (0  Ma] ins  p.  Brown,  4  Comst.  409, 

mortgage  has  never  been  assigned,  the  where  it  is  doubted  whether  a  parol 

bond  being  assignable  by  delivery.  agreement  to  release  land  from  an  im- 

(/)  Kinna  v.  Smith,  2  Or.  Ch.  (N.  perfect  lien  is  within  the  Statute  of 

J.)  14.  Frauds,  as  being  no  more  than  a  dis- 

(g)  Howard   v.    Gresham,    27   Ga.  charge  of  a  chose  in  action  or  other 

347 ;  Holland  v.  Johnson,  51  Ind.  347 ;  chattel  security. 

Ackla  v.  Ackla,  6  Pa.  St.  228  ;  Headly  ( j)  Van  Alstine  v.  Wimple,  5  Cow. 

r.  Goundry,  41  Barb.  279 ;   Wentz  v.  163,  distinguished  in  Hess  v.  Fox,  10 

De  Haven,  1  S.  k  R.  312.  Wend.  436. 

(A)  Stevenson  v.  Adams,  50  Mo.  475.  (*)  Coyle  v.  Davis,  20  Wis.  564. 
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the  mortgage.(Z)  An  assigned  note  secured  by  mortgage  carries 
the  mortgage,  and  this  as  much  by  mere  indorsement  of  the 
note  as  by  a  special  assignment,  but  it  is  a  question  whether 
by  a  special  assignment  the  mortgagee  can  give  the  assignee 
of  some  notes  a  preference  over  the  assignee  of  others.(m) 
Where  a  note  secured  by  a  mortgage  is  assigned  the  assignee 
is  entitled  to  the  benefit  of  the  mortgage ;  and  if  a  maker  of 
a  note  gives  a  mortgage  to  indemnify  a  certain  indorser,  the 
holder  of  the  note  is  entitled  to  the  benefit  of  the  mortgage, 
and  the  indorser  by  a  release  of  the  mortgage  cannot  deprive 
him  of  this  right. (n)    And  following  this  rule  it  has  been 


(0  Den  by  9.  Mellgrew,  58  Ala.  147 ; 
Duval  o.  McLoflkey,  1  Ala.  708 ;  Graham 
v.  Newman,  21  Ala.  497 ;  Roper  o. 
McCook,  7  Ala.  318 ;  Emanuel  v.  Hunt, 
2  Ala.  190;  Callum  v.  Erwin,  4  Ala. 
452;  Ord  v.  MoKee,  5  Cal.  515  ;  Willis 
v.  Farley,  24  Cal.  498  ;  Hart  p.  Wilson, 
38  Cal.  263;  Datton  o.  Warsohauer, 
21  Cal.  626 ;  Nagle  v.  Maoy,  9  Cal. 
426;  Fassett  v.  Muloek,  5  Col.  466; 
Austin  v.  Burbank,  2  Day,  474 ;  Crosby 
v.  Brownson,  2  Day,  425  ;  Simon  ton  v. 
Gandolfo,  2  Flor.  392 ;  Stewart  v.  Pres- 
ton, 1  Flor.  10  ;  Ryan  9.  Dunlap,  17 
111.  40;  Kemp  9.  Dickson,  1  Wilson 
(Ind.),  42;  Clearwater,  9.  Rose,  1 
Blaokf.  157 ;  Pope  v.  Jacobus,  10  Iowa, 
262 ;  Barthol  9.  Blakin,  34  Iowa,  452 ; 
Crow  v.  Vance,  4  Iowa,  434  ;  Bills  9. 
Mason,  42  Iowa,  330 ;  see  Withrow  & 
Stiles,  Iowa  Dig.  76 ;  Cannon  o.  Ereipe, 
14  Kan.  324;  Bnrdett  v.  Clay,  8  B. 
Monr.  295;  Hawkins  v.  King,  2  A. 
K.  Marsh.  109;  Vimont  v.  Stitt,  6 
B.  Mon.  474;  Waller  o.  Tate,  4  B. 
Mon.  532 ;  Perot  v.  Levasseur,  21  La. 
Ann.  529  ;  Scott  9.  Turner,  15  La.  Ann. 
346 ;  Vose  v.  Handy,  2  Greenl.  333 ; 
Dwinell  v.  Perley,  32  Me.  197 ;  Cutler 
o.  Haven,  8  Pick.  490 ;  Morris  9.  Bacon, 
123  Mass.  58;  Briggs  9.  Hannowald, 
35  Mioh.  474;  La  Due  9.  Detroit  R. 
R.,  13  Mioh.  396,  citing  cases  in  Illi- 
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nois,  New  Hampshire,  Connecticut, 
New  York,  California,  and  Indiana; 
Van  Eman  v.  Btanohfield,  13  Minn.  75 ; 
Hill  v.  Edwards,  11  Minn.  22;  Pitts 
v.  Parker,  44  Miss.  247;  Cummings 
o.  Oglesby,  50  Miss.  153 ;  Watson  v. 
Hawkins,  60  Mo.  550 ;  Webb  9.  Hosel- 
ton,  4  Neb.  308;  Trueman  9.  Til  den, 
6  N.  H.  201 ;  Page  9.  Pieroe,  26  N.  H. 
321  (in  this  case  the  assignment  was 
written)  ;  Rigney  9.  Lorejoy,  13  N.  H. 
247;  Southern  9.  Mendum,  5  N.  H. 
430 ;  Parker  9.  Stevens,  2  C.  E.  Gr. 
56 ;  Jackson  9.  Willard,  4  Johns.  43  ; 
Green  9*  Hart,  1  Johns.  590 ;  Johnson 
9.  Hart,  3  Johns.  Cas.  322 ;  Malins  9. 
Brown,  4  Comst.  408 ;  Wilson  9.  Troup, 
2  Cow.  195 ;  Jackson  d.  Barclay  9. 
Blodgett,  5  Cow.  202;  Moore  9.  Cor- 
nell, 68  Pa.  St.  322 ;  White  9.  Downs, 
40  Tex.  225 ;  Pratt  9.  Bennington,  10 
Vt.  294 ;  Mowry  9.  Wood,  12  Wis.  429  ; 
Crain  9.  Paine,  4  Cash.  485 ;  Institute 
9.  Kauflman,  18  Wall.  S.  C.  151; 
United  States  9.  Sturges,  1  Paine,  530 ; 
Featherston  9.  Boas,  10  Chic  Leg. 
News,  59  ;  MoCallum  9.  Jobe,  6  Am. 
Law  Rec.  406 ;  Martin  9.  Mowlin,  2 
Burr.  979. 

On)  Henderson  9.  Horrod,  10  Sm.  k 
M.  631. 

(n)  Dick  9.  Maury,  9  Sm.  k  M.  456. 
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held  that  if  after  the  assignment  of  a  bond  secured  by  mort- 
gage, although  the  mortgage  be  not  delivered,  but  with  notice 
of  such  assignment  to  the  obligor,  he  pay  the  debt  to  the 
mortgagee  and  take  a  discharge,  this  is  in  the  obligor's  own 
wrong,  and  void  as  to  the  assignee.(o)  So  it  is  also  held  that 
a  quitclaim  deed  by  a  mortgagee,  and  the  delivery  of  the 
notes  secured  by  the  mortgage  to  those  to  whom  the  deed  is 
made,  operates  as  an  assignment  of  the  mortgage.^)  And 
where  the  rule  is  recognized  that  a  mortgage  cannot  be  shown 
to  exist  by  parol,  it  is  also  held  that  the  right  to  a  mortgage 
resulting  from  the  transfer  of  a  claim  to  which  a  mortgage  is 
attached  may  be  proved  by  parol.(y) 

The  leading  case  is  Martin  d.  Weston  v.  Mowlin,  2  Burr. 
978,  and  Lord  Mansfield  said  "that  a  mortgage 
is  a  charge  upon  the  land,  and  whatever  would  Weston*. 
give  the  money  will  carry  the  estate  in  the  land  Mow,,n- 
along  with  it  to  every  purpose.  The  estate  in  the  land  is  the 
same  thing  as  the  money  due  upon  it.  It  will  be  liable  to 
debts ;  it  will  go  to  the  executor ;  it  will  pass  by  a  will  not 
made  and  executed  with  the  solemnities  required  by  the 
Statute  of  Fraud 8.  The  assignment  of  the  debt  or  forgiving 
it  will  draw  the  land  after  it  as  a  consequence.  Kay,  it  would 
do  it  though  the  debt  were  forgiven  only  by  parol,  for  the 
right  to  the  land  would  follow  notwithstanding  the  Statute 
of  Frauds,  "(r)  The  assignment  gives  to  the  assignee  the 
benefit  of  and  the  right  to  sue  upon  a  guaranty  by  a  previous 
assignor  of  their  collection,  although  the  guaranty  is  not  in 
terms  transferred  with  the  principal  obligations.^)  And  if 
a  vendor  retains  the  legal  title  as  security  for  the  purchase- 
money,  it  has  the  effect  of  a  mortgage  for  that  purpose,  and 
the  assignment  of  the  note  given  for  the  purchase-money  car- 
ries with  it  the  benefit  of  the  security.  No  deed  or  writing 
is  necessary,  and  a  sale  and  delivery  of  the  note  are  always 
sufficient.    If  the  assignee  of  a  note  so  given  and  the  creditor 

(o)  Jackson  v.  Blodget,  5  Cow.  .202.  interest  of  a  mortgagee  passes  by  an 

(p)  Dixfleld  v.  Newton,  41  Me.  224.  assignment  of  the  mortgage  debt,  and 

(9)  Moore  v.  Lonaillier,  2  La.  576.  nothing  remains  which  oan  be  assets 

(r)  In  Crosby  v.  Brownson,  2  Day,  in  his  administrator's  hands. 
425,  it  was  held  that  the  beneficial        (*)  Craig  v.  Parkis,  40  N.  T.  181. 
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and  his  securities  extend  the  time  of  payment  upon  a  new 
note  executed  with  an  express  stipulation,  that  the  lien  or 
security  should  continue  as  before,  the  security  for  the  note 
will  remain  as  effective  as  if  the  time  had  not  been  extended, 
and  the  new  note  given.(l)  In  the  United  States  there  is  a  ten- 
dency to  apply  the  views  attri  bu ted  to  Lord  Mansfield  i  n  Marti  n 
v.  Mowlin  indiscriminately  either  at  law  or  in  equity .(u)    In 


(0  Cleveland  v.  Martin,  2  Head 
(Tenn.),  128.  In  Whitemore  v.  Gibbs, 
4  Fost.  487,  it  was  held  that  a  mort- 
gage is  incident  to  the  debt,  and  passes 
by  a  parol  transfer  without  a  deed  or 
writing;  so,  also,  as  to  chattel  mort- 
gages ;  that  a  transfer  of  a  note  secured 
by  mortgage  is,  ipso  facto,  a  transfer  of 
the  mortgage  ;  and  that  an  agreement 
to  sell  a  promissory  note  and  mortgage 
is  not  within  the  Statute  of  Frauds, 
and  is  good  by  parol. 

In  Waller  v.  Tate,  4  B.  Mon.  532,  it 
was  held  that  an  assignment  of  a 
mortgage  debt,  whether  or  not  it  car- 
ries the  legal  title  of  the  mortgage, 
carries  all  the  mortgagee's  interest  in 
the  mortgage  as  security  of  the  debt. 

(u)  Stewart  v.  Crosby,  50  Me.  131, 
where  C.  H.  had  an  equity  of  redemp- 
tion, and  the  defendant  had  a  judg- 
ment against  him,  and  levied  upon 
his  redemption,  and  bought  it  at  sher- 
iff's sale.  The  defendant  then  sold 
to  the  plaintiff  all  his  title  in  C.  H.'s 
land.  The  plaintiff  afterwards  dis- 
covered that  C.  H.  had  paid  off  the 
mortgages  after  the  defendant's  attach- 
ment. The  mortgage,  however,  not 
having  been  discharged,  the  plaintiff 
claims  that  the  payment  was  a  dis- 
charge of  the  mortgage,  so  that  C.  H. 
had  no  longer  any  right  of  redemption, 
which  could  have  been  sold  by  the 
sheriff,  but  a  fee  upon  which  execu- 
tion should  have  been  extended.  The 
purohaser  brought  suit  against  the  de- 
fendant, but  failed  to  recover  the  pur- 
chase-money on  aooount  of  failure  of 
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title,  the  English  and  other  cases  being 
well  considered. 

In  Southerin  v.  Mendum,  5  N.  H. 
420,  it  is  said  that "  mortgages  are  now 
viewed  in  law  as  in  equity,  and  that 
the  interest  of  the  mortgagee  passes  in 
all  oases  with  the  debt,  and  is  not 
within  the  Statute  of  Frauds,  because 
it  is  a  mere  incident  to  the  debt,  and 
has  no  value  independent  of  the  debt, 
from  which  it  cannot  be  separated. 
The  mortgagor's  interest  cannot,  how- 
ever, be  passed  by  parol.  It  seems 
that  the  principles  which  have  been 
established  as  to  the  rights  and  in- 
terests of  the  mortgagor  and  the  mort- 
gagee, as  well  in  courts  of  law  as  in 
courts  of  equity,  fully  confirm  what 
has  been  often  said  by  the  judges,  that 
the  right  of  the  mortgagee  before  fore- 
closure is  a  mere  chattel  interest  in- 
separable from  the  debt,  it  is  intended 
to  secure,  and  assignable  by  a  mere 
assignment  of  debt,  without  deed  or 
writing ;  11  Johns.  534,  Runyan  v. 
Mersereau;  Douglas,  610  ;'2  Burrows, 
978 ;  Roberts  on  Frauds,  275  ;  2  Galli- 
son,  155;  5  Cowen,  202,  Jackson  v. 
Blodget ;  1  Johns.  580,  Green  v.  Hart. 
We  are  aware  that  in  Massachusetts 
the  subject  is  viewed  in  some  respects 
in  a  different  light,  and  that  it  is  there 
held  that  the  interest  of  a  mortgagee 
cannot  be  assigned  by  an  assignment 
of  the  debt  without  writing,  because 
the  case  is  within  the  Statute  of 
Frauds ;  8  Mass.  Rep.  559 ;  17  ibid. 
418;  15  ibid.  233." 
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equity  the  rule  is  well  settled,  and  the  assignee  of  the  debt 
may  proceed  in  equity  to  foreclose  the  mortgage.(t?)  One  of 
the  cases  decides  that  the  assignment  of  a  note  secured  by  a 
mortgage  carries  with  it  the  mortgage  only  in  equity,  and 
where  the  assignee  of  the  note  seeks  to  foreclose  the  mort- 
gage in  equity,  the  court  will  let  in  any  defence  which 
would  have  been  availing  against  the  mortgage  in  the  hands 
of  the  mortgagee  himself  regardless  of  the  fact  that  the 
assignee  may  have  purchased  the  note  ic  good  faith  before 
maturity .(w)  And  again,  if  a  debt  secured  by  mortgage  be 
assigned,  and  there  be  no.  agreement  to  the  contrary,  the 
mortgage  in  equity  goes  with  it,  and  if  the  mortgagee  retains 
the  mortgage,  he  holds  it  as  trustee  for  the  assignee,  though 
at  the  time  of  the  assignment  of  the  debt  the  assignee  did  not 
know  of  the  mortgage.(ar)  In  some  of  the  states,  however, 
the  doctrines  of  the  common  law  still  prevail.  Though  in 
equity  the  mortgage  is  an  incident  and  the  debt  the  principal 
thing,  at  law  the  mortgage  is  a  conveyance  of  the  title  to  be 
defeated  upon  a  condition  subsequent.  Unless  thus  defeated 
the  legal  title  is  in  the  mortgagee.  He  may  assign  the  debt 
without  the  mortgage,  in  which  case  he  holds  the  mortgage 
in  trust  for  such  assignee.  Or  he  may  assign  the  mortgage 
without  the  debt,  or  the  mortgage  to  one  and  the  debt  to 
another,  the  owner  of  the  mortgage  always  holding  in  trust 
for  the  owner  of  the  debt,  so  that  the  assignment  of  the  debt 
operates  as  the  equitable  but  not  the  legal  assignment  of  the 
mortgage.^) 

(»)  Martin  v.  MoReynolds,  6  Mich,  the  contemplation  of  equity,  the  in- 

71 ;    Mulford  r.   Peterson,   6  Vroom,  terest  sold  by  V.  to  P.  was  personal 

129  ;  Stewart  v.  Crosby,  50  Me.  131 ;  and  not  real,  and  that  there  was  no 

Swart*  v.  Leist,  13  Ohio  St.  419.  implied  lien  for  the  purchase-money. 

(w)  Grassly  v.  Reinbach,  4  Bradw.  The  thing  sold  was  the  debt,  and  the 

(111.)  341.  mortgage  passes  as  an  appurtenant, 

(x)  Eeyes  v.  Wood,  21  Vt.  331.     In  and  is  inoapable  of  separate  aliena- 

Pratt  v.  Vanwyck,   6  Y.  k  J.  495,  tion." 

H.,   being  indebted  to  V.,   conveyed        (y)  Stewart  v.  Crosby,  50  Me.  131 ; 

to  him  as  security  by  way  of  mort-  Mulford  v.  Peterson,   6  Vroom,  129 ; 

gage  a  tract  of  land,  and  afterwards  Einna  v.  Smith,  2  Oreen  Ch.  14 ;  Den 

V.  assigned  this  mortgage  to  P.,  who  v.  Dimon,  5  Halst.  156 ;  1  Wash,  on 

gave  his  bonds  for  the  sum  due  on  R.   P.   519;   Grassly  v.   Reinbach,   4 

the  mortgage,  it  was  said   that  "in  Bradw.  (111.)  341. 
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§  1020.]  LAW   OF  THE  STATUTE  OF  FRAUDS.  [OHAP.  XLI. 

§  1021.  So  for  like  reason  an  assignment  of  part  of  the 
debt  consisting  of  a  number  of  notes  is  an  assign- 
mentor  naent  pro  tanto  of  the  mortgage.^)  And  an  as- 
severai  signment  of  some  of  several  notes  given  for  a  debt 
accompanied  by  an  assignment  of  all  the  mort- 
gagee's interest,  does  not  extinguish  his  interest  in  the  pro- 
perty as  security  for  a  note  retained  by  him  and  afterwards 
assigned  to  another  person ;  and  the  assignee  of  the  mort- 
gage cannot  discharge  it  so  as  to  prevent  the  assignee  of 
the  remaining  note  using  the  mortgage  as  security  for  his 
note.(a)  Where  promissory  notes,  are  taken  for  the  price  of 
real  estate  sold,  a  lien  for  the  payment  of  them  being  retained 
by  deed, and  some  are  assigned  by  writing  not  under  seal  with 
the  lien,  and  some  are  retained,  it  is  said  that  there  being  a  gen- 
eral lien  reserved  for  the  satisfaction  of  all  of  them,  unless 
there  is  something  in  the  contract  of  assignment  showing  an 
intention  to  give  the  assigned  notes  a  preference,  all  the  notes 
will  come  in  pro  rata.(b)  And  where  several  promissory  notes 
are  secured  by  one  mortgage,  and  the  mortgagee  transferred 
the  one  first  payable  to  A.,  and  afterwards  the  others  with  the 
mortgage  to  B.,  it  was  held  that  A.  was  equally  with  B.  en- 
titled to  the  benefit  of  the  mortgage  security .(e)  But  while 
the  assignee  of  one  of  several  notes  jointly  secured  by  mort- 
gage, becomes  equitably  entitled  to  a  pro  rata  participation 
in  the  benefit  of  the  security,  unless  the  agreement  of  the 
parties  to  the  assignment  be  otherwise,  it  is  nevertheless  the 
rule  that  where  the  mortgagee,  retaiuing  the  legal  interest  in 
the  mortgage,  subsequently  enters  satisfaction  and  a  discharge 
upon  the  record  of  the  mortgage,  the  discharge  operates  to 
cancel  the  record  of  the  mortgage,  as  against  subsequent  pur- 
chasers and  mortgagees  in  good  faith  and  without  notice ;  and 

(z)  Page  v.  Pierce,  26  N.  H.  321 ;  (a)  Page  i?.   Pierce,  26  N.  H.  321 ; 

Keyes  v.  Wood,  21  Vt.  331 ;  Cooper  o.  Langdon  v.  Keith,  9  Vt.  300,  distin- 

v,  Ulmann,  Walker's  Mich.  Ch.  251 ;  guished ;  see,  however,  Smith  v.  Kelly, 

Stevenson  v.  Black,  Sazton   (N.  J.)  27  Me.  237;  and  Voae  v.  Handy,  2 

Rep.  338 ;  Crane  v.  March,  4  Pick.  136 ;  Greenl.  322. 

Bets  v.  Heebner,  1  P.  k  W.  280 ;  Cul-  (6)  Ewing  v.  Arthur,  1  Humph.  537. 

lam  v.  Erwin,  4  Ala.  452 ;  Wright  v.  (c)  Belding  v.  Manly,  21  Vt.  550. 
Parker,  2  Aik.  212. 
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CHAP.  XLI.] 


CONVEYANCE   AS  SECURITY. 


[§  1022. 


as  against  them  the  assignee  of  the  note  cannot  assert  hiB 
equitable  lien.(rf) 

§  1022.  Inasmuch,  therefore,  as  it  appears  that  the  mort- 
gagee holds  the  land  only  as  security  for  a  debt,  an    A88iKQm 
assignment  of  his  interest  in  the  land  without  an  as-  ment  of 
signment  of  the  debt  is  a  nullity,  and  the  assignee  gagee's 
of  the  mortgagee,  or  the  mortgagee  himself,  is  liable  wnhout 
in  trespass,  and  against  such  an  assignee  the  mort-  debt- 
gagor  can  bring  ejectment.^)    A  conveyance  of  the  mortgaged 
premises  by  the  mortgagee  would  not  pass  his  interest  therein, 
inasmuch  as  a  mortgagor  is  as  to  every  one  except  the  mort- 
gagee to  be  regarded  as  the  person  seized ;  and  therefore  an 
assignment  of  the  interest  without  the  debt  by  the  mortgagee 
is  a  nullity.(/)    The  reason  of  the  rule  is  sometimes  stated  to 
be  that  as  the  subject  of  sale  or  transfer,.the  interest  of  a  mort- 
gagee is  a  mere  chattel,  and  is  capable  of  being  transferred 
only  in  connection  with,  and  by  means  of,  a  sale  or  assignment 
of  the  debt ;  and  a  deed  conveying  the  land  will  not  pass  the 
mortgagee's  interest,  no  matter  if  it  is  shown  that  he  had 
possession;  nor  does  the  fact  that  a  mortgage  deed  was  ac- 
companied by  possession  under  it  by  the  mortgagee  make  any 
difference.^) 


(d)  Swartz  v.  Leist,  13  Ohio  St.  419 ; 
Ely  v.  Soofield,  35  Barb.  S.  C.  330.  As 
to  the  transfer  of  a  mortgagee's  inter- 
est by  a  sheriffs  sale  under  a  foreclos- 
ure, see  Stoney  v.  Shultz,  1  Hill  Ch. 
499. 

(«)  Jackson  v.  Bronson,  19  Johns. 
825. 

(/)  Pattison  v.  Hnll,  9  Cow.  747 ; 
Donley  o.  Hayes,  17  S.  k  R.  400; 
Peters  v.  Jamestown,  5  Cal.  334 ;  Rich- 
ards v.  Syms,  Barn.  Ch.  93 ;  Green  v. 
Hart,  1  Johns.  590;  Wilson  v.  Troup, 
2  Cow.  195 ;  Eeyes  v.  Wood,  21  Vt. 
331;  Southern  v.  Mendum,  5  N.  H. 
420 ;  Runyan  o.  Mersereau,  11  Johns. 
534. 

(o)  Ellison  v.  Daniels,  11  N.  H.  274. 

In  Jackson  d.  Norton  and  Burt  v. 
Willard,  4  Johns.  41,  as  to  the  real >na- 
VOL.  III. — 9 


ture  of  a  mortgage,  following  Rex  v.  St.. 
Michaels,  Doug.  630,  and  citing  cases, 
it  was  held  that  before  foreolosdre,  or 
possession  taken  by  the  mortgagee,  the 
latter's  interest  was  not  a  subject  of  exe- 
cution. It  was  said  by  Kent,  Ch.  J. : 
"  The  mortgage  interest  as  distinct  from 
the  debt  is  not  a  fit  subject  of  assign-, 
ment.  ...  It  is  difficult  to  con- 
ceive what  right  can  be  sold  whioh  does 
not  carry  the  debt  with  it." 

In  Bell  r.  Morse,  6  N.  H.  210,  said 
the  count ::  "We  have  no  doubt  that, 
under,  certain  circumstances,  a  convey- 
ance of  the  land  by  the  mortgagee 
will  pasa. the  debt  secured  by  the  mort- 
gage. But  there  are  certain  oases  in 
wjiieh  a. deed  of  the  land  by  the  mort- 
gagee will. pass  nothing.  Thus,  where 
a, note  ia.seoured  by  a  mortgage,  if  tha 
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§  1028.] 


LAW  OF  THE  STATUTE  OF  FRAUDS.    [OHAP.  XLI. 


§  1023.  In  accordance  with  the  rule  that  mortgages  are  not 

considered  as  conveyances  of  land  within  the  Statute 

^uhment    of  Frauds,  the  forgiving  the  debt  with  the  delivery 

of  mort-       0f  the  security  is  held  to  be  an  extinguishment  of 

gage*  "  * 

the  mortgage,  and  transfers  the  mortgagee's  inte- 
rest. Like  the  assignment  of  the  debt,  so  the  forgiving  it,  even 
by  parol,  draws  the  land  after  it  as  a  consequence,  because  the 
debt  is  considered  as  the  principal,  and  the  land  as  an  incident 
only  .(A)  A  release  of  the  lien  of  a  mortgage,  though  void  at 
law,  if  not  under  seal,  may  be  enforced  in  equity.  Equity 
can  give  effect  to  parol  contracts ;  and  a  release,  not  under  seal, 
is  equivalent  to  a  parol  agreement  for  a  release  of  the  premises 
described  in  it.  Belief  is  given  in  such  cases,  and  imperfect 
contracts  made  effectual  where  the  party  seeking  the  relief 
is  clearly  entitled  to  the  intervention  of  the  court,  upon  the 
principle  that  what  is  agreed  to  be  done  is  considered  in  equity 
as  done  when  it  ought  to  be  done.(t) 


mortgagee  has  transferred  the  note  he 
cannot  afterwards  convey  the  land; 
and  we  are  of  opinion  that  it  is  not 
enough  to  show  a  deed  from  a  mort- 
gagee in  order  to  prove  that  the  land 
passed,  but  it  must  he  made  to  appear 
that  the  debt  passed  to  the  grantee ;  at 
least  it  must  appear  that  the  mort- 
gagee had  a  right  to  transfer  the  debt 
to  the  grantee.1' 

In  Aymar  v.  Bill,  5  Johns.  Ch.  570, 
it  was  held  that  a  mortgagee,  by  way 
of  extinguishment,  may  release  his 
interest  to  the  mortgagor;  but,  as 
showing  that  the  debt  and  the  security 
must  subsist  together,  it  was  said  that 
the  mortgagee  cannot  convey  his  in- 
terest without  the  debt  to  a  third  per- 
son, because  the  debt  could  not  reside 
in  one  person  and  the  pledge  in  an- 
other. 

(A)  Brooks  v.  Ruff,  37  Ala.  371 ;  Ryan 
v.  Dunlap,  17  111.  40;  Van  Meter  v. 
McFadden,  8  B.  Mon.  435 ;  Holman  v. 
Bailey,  3  Meto.  55  ;  Blanchard  v.  Eea- 
ton,  4  Bibb,  451 ;  Griffin  v.  Lovell,  42 
180 


Miss.  402  ;  Willard  v.  Harvey,  5  N.  H. 
252 ;  Swett  v.  Horn,  1 N.  H.  332 ;  Harri- 
son v.  Eldredge,  2  Halst.  407 ;  Runyan  v. 
Mersereau,  llJohns.  (N.Y.)  534;  Jack- 
son v.  Bronson,  19  Johns.  325  ;  Green 
t\  Hart.  1  Johns.  590 ;  Jackson  rf.  Roose- 
velt v.  Stackhouse,  1  Cow.  122;  Ed- 
wards  v.  Ins.  Co.,  21  Wend.  492 ;  Hodg- 
don  v.  Naglee,  5  W.  &  S.  217  ;  Kinsley 
v.  Hill,  4  W.  &  S.  426 ;  Van  Meter  v. 
Van  Meter,  3  Am.  Law  J.  N.  S.  152 ; 
Burton  v.  Austin,  4  Vt.  105 ;  Harvey 
v.  Hurlbut,  3  Vt.  561. 

(•)  Headleyt>.Goundry,41Barb.279. 

In  Peirce  v.  Coloord,  113  Mass.  374, 
where  the  owner  of  land  had  paid  off  a 
mortgage  thereon,  and  the  latter  was 
discharged  instead  of  being  assigned 
to  the  use  of  the  mortgagor,  an  oral 
agreement  that  an  absolute  deed  of  the 
land,  given  by  the  mortgagor  to  a  ven- 
dee who  paid  by  a  note,  that  the  ven- 
dee should  reconvey  upon  re-delivery 
of  the  note,  and  the  mortgage  should 
stand  as  security  for  this  agreement, 
was  held  to  be  void  under  the  Statute 
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CHAP.  XLI.]  CONTEYANCB  AB  SECURITY.  [§  1024. 

§  1024.  An  agreement  to  discbarge  the  lien  of  a  mort- 
gage on  land  without  payment  of  the  debt  is 
within  the  Statute  of  Frauds,  and,  therefore,  where  xampC8* 
A.  agreed  to  purchase  land  of  B.,  on  condition  that  a  mort- 
gage on  it  and  other  land  held  by  C.  should  be  discharged 
from  the  land  intended  to  be  purchased,  and  it  was  there- 
upon verbally  agreed  between  A.,  B.,  and  0.  that  a  part  of 
the  consideration  to  be  paid  on  the  purchase  should  be  paid 
on  the  mortgage  to  C,  who  should,  at  the  time,  execute  a 
release  of  that  part  of  the  mortgaged  premises,  and  the  pur- 
chase was  completed  accordingly ;  A.  paying  down  the  con- 
sideration-money, of  which  0.,  the  mortgagee,  received  the 
sum  agreed  on ;  but  0.  excused  himself  from  executing  the 
release  at  that  time,  saying  that  he  would  give  it  at  any  time 
when  called  upon,  it  was  held  that  A.,  notwithstanding  theStat- 
ute  of  Frauds,  was  entitled  in  equity  to  a  specific  performance 
from  G.  of  the  agreement  to  execute  the  release.  It  was  thought 
that  A.,  having  been  drawn  into  a  purchase  which  he  would 
not  have  made  but  for  the  agreement  of  C.  to  discharge  the 
lien  of  the  mortgage,  a  recovery  from  C.  of  the  money  paid  to 
him  would  not  restore  A.  to  his  former  position;  and  this 
would  operate  as  a  fraud  upon  him  unless  the  agreement  were 
carried  into  complete  execution.^') 

If  a  bond  secured  by  mortgage  be  renewed  the  new  bond 
retains  the  same  security ;  and  a  provision  in  a  mortgage  deed, 
containing  various  articles  of  real  and  personal  estate,  that 
when  any  amounts  or  any  notes  are  due  the  mortgagee  shall 
call  on  the  mortgagor  for  them,  and  if  payment  be  made, 

of  Frauds,  the  deed  being  unqualified ;  vivos,  does  not  convey  any  interest,  if 

and  the  mistake  as  to  the  mortgage  was  the  note  is  not,  in  fact,  delivered  to 

held  to  be  one  of  law,  for  the  mortgage,  the  assignee. 

if  not  discharged,  would  have  passed  And  where  a  debt  is  secured,  and  a 

to  the  vendee.  stranger  voluntarily  pays  it,  it  is  a 

In  Wilson  v.  Carpenter,  17  Wis.  512,  purchase  of  the  debt,  and  the  acoom- 

it  is  held  that  where  a  mortgage  is  panying  security ;  and  is  determined  by 

executed  to  secure  the  payment  of  a  the  manifest  intention  of  the  parties  at 

note,  the  delivery  of  the  mortgage  duly  the  time ;  Brioe's  App.,  95  Pa.  St.  145. 

assigned,  in  part  fulfilment  of  a  prom-  See,  also,  Galway  v.  Fullerton,  17  N. 

ised  and  intended  transfer  of  both  the  J.  Eq.  389. 

note  and  the  security  as  a  gift,  inter  (j)  Malins  v.  Brown,  4  N.  Y.  403. 

181 


Digitized  by 


Google 


§  1025.]  LAW   OF  THE  STATUTE  OF  FRAUDS.  [CHAP.  XLI. 

nothing  shall  be  done,  otherwise  the  mortgagee  shall  advertise 
and  sell  enough  to  pay  what  is  due,  and  the  mortgagor  shall 
direct  what  shall  be  sold,  is  a  sufficient  power  of  sale ;  and  the 
assignee  of  a  hond  secured  by  the  mortgage  is  entitled  (nothing 
more  appearing)  to  the  benefit  of  the  mortgage.(A) 

And  in  an  action  by  a  mortgagee  to  recover  possession  the 
tenant  cannot  plead  a  tender  made  after  condition  broken,  but 
before  action  brought.  So  he  cannot  plead  that  after  condi- 
tion broken  and  before  action  brought  the  mortgagee  promised 
him  thati  he  should  hold  the  land  discharged  of  the  mort- 
gage ;  but  it  may  be  doubted  whether  payment  tendered  and 
accepted  after  condition  broken  would  not  be  a  defence  to 
the  action.(J) 

It  is  plain  that  nothing  but  payment  in  fact  of  the  debt  or 
the  release  of  the  mortgagee  will  discharge  a  mortgage ;  aud 
one  party  is  not  estopped  by  the  recitals  in  a  deed  taken  by  him 
from  giving  the  truth  in  evidence  to  sustain  it,  if  the  other 
party  goes  behind  the  deed  to  defeat  it.  Thus,  where  the 
mortgagee  received  from  the  mortgagor  a  deed  of  the  same 
premises,  wherein  it  was  said  that  the  deed  was  made  to 
cancel  the  mortgage,  and  the  land  was  taken  by  an  attach- 
ment made  before  the  deed,  and  consummated  by  a  levy  after- 
wards, it  was  held  that  the  mortgage,  which,  with  the  notes, 
had  remained  in  the  possession  of  the  mortgagee,  by  parol 
agreement  at  the  time  with  the  mortgagor,  to  await  the 
attachment,  was  not  discharged  by  taking  the  deed.(m) 

§  1025.  The  payment  of  the  mortgage  debt  also  transfers 
.  the  mortgage,  and,  after  payment  is  made,  the  mort- 

Paymentof  °  ,°  n    i  » 

mortgage  gagee  can  be  compelled  to  make  a  reconveyance  of 
debt*  a  deed  which  was  absolute  on  its  face,  but  which 

had  been  proved  by  parol  to  have  been  intended  as  a  mort- 
gage.^) If  a  mortgagee  is  paid  he  has  power  to  discharge  the 
mortgage  by  cancelling  the  deed  and  giving  up  the  note.(o) 

(&)  Hyman  v.  Devereux,  63  N.  Car.        (/)  Maynard  v.  Hunt,  5  Pick.  240. 
624.  (m)  Crosby  v.  Chase,  17  Me.  369. 

A  mortgage  is  a  mere  incident  to  a        (n)  Kenton  v.   Vandergrift,  42  Pa. 

note,  and  its  payment  ia  a  full  dia-  St.  344. 

charge    of   the   mortgage ;    Storey  v.        (o)  Cutler  v.  Haven,  8  Pick.  490. 
Krewson,  14  Am.  L.  Reg.  58. 
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CHAP.  XLI.]  CONVEYANCE  AS  SECURITY.  [§  1025. 

Nothing  short  of  actual  payment,  however,  of  the  debt,  or 
an  express  release,  will  have  the  effect  of  a  discharge,  and 
therefore  the  taking  of  a  new  note  does  not  of  itself  dis- 
charge the  lien  of  the  mortgage  by  which  the  old  note  was 
secured^/?)  But  a  tender  and  refusal  of  the  mortgage  debt 
will  without  writing  or  conveyance  have  the  effect  of  vesting 
the  legal  title  of  the  mortgaged  land  in  the  mortgagor.(y) 
Payment  may  operate  either  as  a  discbarge  or  assignment  of 
the  mortgage,  as  may  best  serve  justice,  even  if  the  mortgage 
be  formally  discharged.(r)  On  the  other  hand,  it  is  said  that 
the  payment  of  the  money  due  on  the  bond  which  accompanies 
a  mortgage  gives  to  the  person  paying  the  boud  no  title  to  the 
mortgaged  premises.(s)  And  so  in  a  suit  on  a  mortgage,  Pease, 
the  defendant,  claimed  that  he  bought  part  of  the  mortgaged 
lands  not  knowing  of  the  mortgage  and  made  improvements  ; 
and  that  when  he  heard  of  the  mortgage  he  arranged  with  his 
vendor  B.,  the  mortgagor,  to  pay  $55  to  the  mortgagee  and 
have  the  part  sold  to  him,  the  defendant,  released.  B.  paid  the 
$55,  but  the  mortgagee  before  making  a  release  died  ;  and  it 
was  held  that  the  contract  was  within  the  Statute  of  Frauds, 
and  was  no  defence  to  a  foreclosure  instituted  by  the  heirs  of 
the  mortgagee.(l)  It  would  seem,  moreover,  that  any  agree- 
ment to  discbarge  a  mortgage  for  less  than  the  mortgage 
debt  must  be  evidenced  by  writing  under  seal,  otherwise  the 
agreement  would  be  void  for  want  of  consideration ;  and  it  has 
been  held  that  a  verbal  agreement  of  the  kind  was  invalid.(w) 
When  a  mortgage  is  ended  by  payment,  it  cannot,  as  a  rule, 
be  continued  by  a  parol  agreement.^)  Nor  can  a  mortgage 
upon  a  homestead,  once  paid,  be  revived  by  the  agreement  of 
the  husband  alone,  either  verbal  or  in  writing,  if  a  statute 
requires  the  signature  of  the  wife  to  render  such  a  lien  valid.(u?) 

(p)   Lippold  v.  Held,  58  Mo.  213 ;  (v)  Merrill  t>.  Chase,  3  Allen,  339. 

McDonald  v.  Hulse,  16  id.  503.  (w)  Spencer  v.  Fredenhall,  15  Wis. 

(9)  Jaokson  0.  Crafts,  18  Johns.  114,  666 ;  see  Trull  v.  Skinner,  17  Pick.  213, 

citing  cases.  for  the  effect  of  a  surrender  or  canoel- 

(r)  Wilson  v.  Kimball,  7  Fost.  300  ;  lation  of  a  deed  of  defeasance  upon  the 

the  law  being  generally  considered.  property  which  had  been  subject  to  the 

(«)  Den  v.  Dimon,  5  Halst.  156.  defeasance.    That  the  delivery  of  the 

(*)  Merrill  v.  Pease,  51  Vt.  557.  mortgage  deed  does  not  cancel  the  debt, 

(«)  Stone  v.  Lannon,  6  Wis.  501.  see  Hurst  v.  Beach.  5  Madd.  351.     In 
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§  1026.  As  to  the  time  when  payment  shall  be  made  to  affect 
a  mortgage  a  distinction  is  recognized  whether  the 

As  to  time  s  ?   .    „  „  ,&   „ 

of  pay-  payment  is  before  or  after  breach  of  covenant,  and  if 
mmt"  the  condition  of  the  mortgage  be  complied  with  by 

the  payment  of  the  debt  ou  the  day,  an  absolute  estate  can 
never  vest  in  the  mortgagee.  And  therefore  even  if  the  mort- 
gagee has  taken  possession,  the  mortgagor,  upon  payment 
being  made  according  to  the  condition,  or  upon  tender  of  the 
amount,  may  re-enter,  and  be  reinvested  with  the  full  legal 
title.(.r)  And  if  there  has  been  no  release  of  the  estate  to 
the  mortgagor,  his  right  of  redeeming  it  may  be  seized 
and  sold  on  execution  with  the  same  effect  as  though  there 
had  been  a  levy  of  the  execution  thereon,  notwithstanding 
the  fact  that  the  debt  after  condition  broken  was  pai<L(y) 
But  whether  after  a  default  of  payment,  whereby  the  estate 
becomes  absolute  in  the  mortgagee,  the  mortgage  having  been 
subsequently  paid  off  and  satisfied,  the  estate  can  revert  at 
law  to  the  mortgagor  without  a  reconveyance  is  a  question 
of  more  difficulty,  which  has  been  decided  differently  in  the 
several  states.  Formerly  the  doctrine  undoubtedly  was,  that 
under  such  circumstances  a  reconveyance  was  necessary.  And 
that  would  seem  to  be  the  law  in  Massachusetts,  Connecticut, 
Virginia,  and  Kentucky .(z)  But  in  New  York  and  Maryland 
it  has  been  held  that  none  is  necessary  .(a) 

McCorkle  v.  Brown,  9  8m.  &  M.  167,  it  &  MoHenry,  17  ;  3  Harris  k  McHenry, 

was  held  that  a  parol  waiver  of  a  writ-  399  ;   Faulkner  v,   Brockenbrongh,  4 

ten  contract  must  be  clearly  proved,  Randolph,  248 ;  Gray  v.  Jenks,  3  Ma- 

and  query  whether  a  mortgage  or  other  son,  520 ;   Hill  v.  West,  8  Ohio,  222. 

lien  by  deed  was  extinguished  by  pay-  In  Perkins  v.  Dibble,  supra,  the  court 

ment  alone  without  a  formal  release.  thought  that  payment  even  after  breach 

(x)  Perkins  v.  Dibble,  10  Ohio,  439  ;  would  revest  the  title. 
2  Preston  on  Conveyances,  200,  201 ;  4        In  Parsons  v.  Welles,  17  Mass.  423, 

Kent  Com.  193 ;  Bao.  Ab.  20 ;  21  Co.  it  was    held  that  a  payment  of  the 

Lit.  209.  mortgage  debt   even    after  forfeiture 

(y)  Stewart  v.  Crosby,  50  Me.  131.  extinguishes  all  the  mortgagee's  in- 

(z)  Perkins  v.  Dibble,  10  Ohio,  439  ;  terest,  and  Judge  Wilde  said  of  Lord 
citing  8  Mass.  554 ;  15  Mass.  233 ;  17  Mansfield's  remarks  in  Martin  v.  Mow- 
Mass.  419 ;  2  Day,  151 ;  4  Rand.  225 ;  2  lin  that  it  was  "  extremely  diffloult  to 
Munf.  337;  Stewart  v.  Crosby,  50  Me.  reconoilesome  of  them  with  well  estab- 
131.  lished  principles  of  law,  or  with  the 

(a)  Perkins  v.  Dibble,  supra,  citing  true   intention    of    the     Statute     of 

18  Johns.  7;  5  Cowen,  202;  2  Harris  Frauds;"    and    Judge  Wilde  agreed 
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§  1027.  The  distinction  is  also  made  as  to  the  effect  of  payment 
in  cases  at  law  or  in  equity,  and  it  is  said  that  a  ten- 
der of  the  debt  by  a  mortgagor,  if  not  acccepted  by  ^uSy.0* 
the  mortgagee,  and  if  made  after  condition  broken 
though  before  foreclosure,  is  too  late  in  an  action  at  law  by  the 
mortgagee,  however  effective  for  the  mortgagor  in  equity.(6) 


with  Judge  Trowbridge,  8  Mass.  558,  in 
thinking  that  the  reporter  must  have 
omitted  some  qualifying  remarks  pro- 
bably made  by  his  Lordship.  Judge 
Wilde  also  thought  that  Lord  Mans- 
field's saying  that  "  the  estate  in  the 
land  is  the  same  thing  as  the  money 
due  upon  it"  needed  qualification  to  be 
true ;  and  that  Lord  Mansfield's  other 
remark,  "  that  the  assignment  of  the 
debt  draws  the  lana  after  it  as  a  conse- 
quence" was  not  absolutely  true :  that 
this  can  only  be  so  by  the  aid  of  a  court 
of  equity.  That  this  is  true  in  equity 
but  not  in  law  is  supported  by  many 
decided  oases,  and  seemed  to  Judge 
Wilde  as  contrary  to  the  letter  and  in- 
terest of  the  statute.  It  was  further 
held  that  the  only  remedy  for  a  mort- 
gagor who  has  paid  the  mortgage, 
after  entry  by  the  mortgagee,  for  con- 
dition broken,  is  by  bill  in  equity. 

(6)  Maynard  p.  Hunt,  5  Pick.  240. 

In  Richards  v.  Syms,  Barnard.  Ch.  93 : 
"  In  the  case,11  said  Lord  Hardwioke, 
11  of  an  absolute  estate  it  cannot  be  ad- 
mitted of  that  parol  evidence  of  the 
gift  of  deeds  shall  convey  the  land  it- 
self. But  where  a  mortgage  is  made 
of  an  estate,  that  is  only  considered  as 
a  security  for  money  due ;  the  land  is 
the  accident  attending  upon  the  other ; 
and  when  the  debt  is  discharged  the  in- 
terest in  the  land  follows  of  course.  In 


law  the  interest  in  the  land  is  thereby 
defeated,  and  in  equity  a  trust  arises 
for  the  benefit  of  the  mortgagor ;  in  an 
ejectment  where  a  title  is  made  under 
a  mortgage  if  evidence  is  given  that 
the  debt  is  satisfied  this  is  considered 
as  defeating  the  estate  in  the  land 
which  the  mortgagee  had,  and  in  such 

cases the  court  will  presume 

that  the  money  was  paid  at  day.  •  .  . 
No  writing  is  in  these  cases  necessary 
which  shows  that  even  the  law  con- 
siders the  debt  as  the  prinoipal  and 
the  land  to  be  only  an  accident. 
Equity  goes  farther,  and  in  all  cases 
says  that  where  the  debt  appears  to  be 
satisfied  there  arises  a  trust  by  opera- 
tion of  law  for  the  benefit  of  the  mort- 
gagor, and  that  case  is  within  the 
exception  in  the  Statute  of  Frauds, 
....  of  trusts  arising  by  operation 
of  law.  Suppose  an  obligee  delivers 
up  a  bond  with  intent  to  discharge 
the  debt,  the  debt  will  thereby  cer- 
tainly be  discharged,  and  if  the  bond 
is  discharged  ....  the  mortgage  will 
be  discharged  with  it."  See  Southern 
t>.  Mendum,  5  N.  H.  420,  that  where  the- 
debt  is  paid  the  title  of  the  mortgagee 
is  extinguished,  and  all  the  interest  in 
the  land  revests  in  the  mortgagor  by 
mere  operation  of  law,  cases  being 
cited ;  and  also  that  the  real  owner  is 
the  mortgagor,  oases  being  oited. 
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§  1028.  The  Statute  of  Frauds  does  not  prevent  the  admis- 
sion of  parol  evidence  to  change  an  absolute  deed 
deed  a         *nto  a  mortgage.(a)    And  it  is  so  in  cases  of  title 
Dy0paroL°     bonds  or  other  executory  contracts  or  their  assign* 


(a)  Wells  v.  Morrow,  38  Ala.  125 ; 
Blakemore  v.  Byrnside,  7  Ark.  505 ; 
McCarron  v.  Cassidy,  18  Ark.  34 ;  Gay 
r.  Hamilton,  33  Cal.  686 ;  Jackson  v. 
Lodge,  36  Cal.  28 ;  Raynor  v.  Lyons,  37 
Cal.  452;  Maybury  v.  Ruiz,  8  Pac. 
Co.  R.  9 ;  Wilson  v.  Wilson,  10  Pac. 
Co.  L.  J.  242 ;  Peck  v.  Baldwin,  1  Root, 
455  ;  Frenoh  v.  Burns,  35  Conn.  359  ; 
Osgood  v.  Thompson  Bk.,30  Conn.  35 ; 
Woodson  v.  Veal,  60  Ga.  562 ;  Shaver 
v.  Woodward,  28  111.  277;  Clark  v. 
Finlon,  90  111.  245  ;  Butcher  v.  Stultz, 
60  Ind.  170 ;  Key  v.  McCleary,  26  Iowa, 
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192.  See  13  Western  Jurist,  193; 
Holliday  v.  Arthur,  25  Iowa,  19  ;  Howe 
v.  Russell,  36  He.  115;  Baugher  v. 
Merry  man,  32  Md.  185 ;  Grove  v. 
Reutch,  26  Md.  367 ;  Boyd©.  Stone,  11 
Mass.  346 ;  Pond  v.  Eddy,  113  Mass. 
150 ;  Emerson  v.  Atwater,  7  Mich.  12  ; 
Barnard  v.  Jennison,  27  Mich.  231 ; 
Holton  v.  Meighan,  15  Minn.  69  ;  Vas- 
ser  v.  Vasser,  23  Miss.  378,  citing 
cases ;  Littlewort  v.  Davis,  50  Miss. 
407;  Wilson  r.  Richards,  1  Neb.  342; 
Saunders  v.  Stewart,  7  Nevada,  200 ; 
Kline  v.  McGuokin,  24  N.  J.  Eq.  413; 
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mente.(&)  But  otf  the  other  hand,  a  formal  mortgage  may 
not  be  shown  to  be  a  conditional  sale  by  the  same  means, 
because  in  the  one  case  the  proof  raises  an  equity  consistent 
with  the  writing,  and  in  the  other  would  contradict  it.(<?) 
The  rule  turns  upon  the  intention  of  the  parties,  and  pri- 
marily is  put  upon  the  ground  of  fraud,  accident,  or  mis- 
take in  the  omission  of  a  clause  of  defeasance.^)  But  an 
absolute  conveyance  which  is  tainted  with  fraud,  will  not  be 
treated  by  a  court  of  equity  as  a  mortgage  upon  proof  of  such 
an  agreement  between  the  parties  which  was  made  the  ground 
of  the  relief  sought  by  the  fraudulent  grantor,  unless  the  cir- 
cumstances were  that  the  relief  could  be  granted,  notwith- 
standing the  fraudulent  character  of  the  conveyance.^) 


Judge  v.  Reese,  24  N.  J.  Eq.  387 ;  Bar- 
rett v.  Carter,  3  Lansing,  68 ;  Robinson 
v.  MoManus,  4  Lans.  384;  Brown  v. 
Clifford,  7  Lans.  46 ;  Vandusen  v. 
Worrell,  3  Keyes  ;  311 ;  4  Abb.  473 ; 
Dunham  v.  Dey,  15  Johns*  555 ;  Marks 
r.  Pell,  1  Johns.  Ch.  594 ;  James  v. 
Johnson,  6  Johns.  Ch.  417 ;  Roach  v. 
Cosine,  9  Wend.  227 ;  Gilchrist  v.  Cun- 
ningham, 8  Wend.  641;  Wittiok  v. 
Kane,  1  Paige  Ch.  202 ;  Van  Bnren  v. 
Olmstead,  5  Paige,  9 ;  Slee  v.  Manhat- 
tan Co.,  1  Paige,  77 ;  Ryan  v.  Doz,  34 
N.  T.  313 ;  Chester  v.  Bank  of  Kings- 
ton, 16  N.  Y.  336;  17  Barb.  271; 
Hodges  v,  Tennessee  Ins.  Co.,  4  Selden, 
416 ;  Blackwell  v.  Overby,  6  Ired.  Eq. 
38  ;  Hnrford  v.  Harned,  6  Oreg.  362 ; 
Odenbangh  v.  Bradford,  67  Pa.  St.  96 ; 
Pattison  v.  Horn  (Horn  v.  Pattison), 
1  Grant,  Pa.  301;  Kerr  v.  Gilmore, 
6  Watts,  414;  Parke  v.  Chad  wick, 
8  W.  k  S.  96;  Mafflt  v.  Rynd,  69  Pa. 
St  387;  Hoaser  v.  Lamont,  55  Pa. 
St.  311 ;  Nichols  v.  Reynolds,  1  Rhode 
Is.  30;  Jones  v.  Jones,  1  Head,  105; 
Roggles  v.  Williamson,  1  Head,  141 ; 
Nichols  v.  Cabe,  3  Head,  92 ;  Mead  v. 
Randolph,  8  Tex.  191 ;  McClenny  v. 
Floyd,  10  Tex.  163  ;  Hannay  v.  Thomp- 
son, 14  Tex.  142  ;  Campbell  v.  Worth- 


ing ton,  6  Vt.  448 ;  Howard  v.  Scott,  50 
Vt.  48 ;  Baxter  v.  Willey,  9  Vt.  280, 
oiting  cases ;  Hill  v.  Loomis,  42  Vt.  562 ; 
Wright  v.  Bates,  13  Vt.  348,  citing 
cases ;  Jarrett  v.  Johnson,  11  Grat- 
tan,  Virg.  335  ;  Phelps  v.  Seeley,  22 
Gratt.  573;  Crone  v.  Hegarty,  L.  R.  3 
Ireland,  50;  Amory  v.  Lawrence,  3 
Cliff.  U.  S.  523 ;  Taylor  r.  Lnther,  2 
Snmn.  228;  Babcock  v.  Wyman,  19 
How.  289  ;  Morris  ».  Nixon,  1  How. 
118;  Bentley  v.  Phelps,  2  Wood  & 
Min.426  ;  Dobbs  v.  Kellogg,  10  No. West 
Rep.  623 ;  King  v.  Warrington,  2  New 
Mex.  318  ;  Ferris  v.  Wilcox,  28  Alb.  L. 
J.  277 ;  Lance  v.  Lehigh,  40  Leg.  Int. 
278  ;  Davis  v.  Eastburn,  1  Kent.  L.  J. 
856  ;  Mandell  v.  Tinkiss,  3  Can.  L.  T. 
549. 

(6)  Jones  v.  Jones,  1  Head,  105; 
Tyler  v.  Strang,  21  Barb.  198 ;  Hodges 
v.  Tennessee  Ins.  Co.,  4  Seld.  416. 

(c)  Knnkle  r.  Wolfersberger,  6 
W  atts,  130 ;  Colwell  v.  Woods,  3  Watts, 
188. 

(d)  Umbenhower  v.  Miller,  13  W.  N. 
C.  73 ;  Jones  o.  Van  Doren,  18  Cent. 
L.  J.  118 ;  Hays  v.  Wilstaoh,  82  Ind. 
13. 

(c)  O'Connor  v.  Ward,  60  Miss.  1026. 
In   Pennsylvania,  since  the  act  of 
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§1029.  In  equity  the  rule  is  firmly  settled.(/)    Yet  it  is 
looked  upon  as  an  invasion  of  the  Statute  of  Frauds,  and  will 


June  8, 1881  (P.  L.  p.  &4),  an  absolute 
deed  cannot  be  changed  into  a  mort- 
gage by  proof  of  a  parol  defeasance. 
See  Nichols  v.  McDonald,  13  Pitts.  L. 
J.  (N.  S.)  412 ;  Hartley's  App.,  13  W. 
N.  C.  407  ;  Burger  v.  Dankel,  14  Pitts. 
L.  J.  N.  8.  162. 

In  New  Jersey,  although  a  deed  ab- 
solute on  its  face  may,  where  such  was 
the  intention  of  the  parties,  be  de- 
clared to  be  a  mortgage,  its  character 
being  determined  by  the  minds  of  the 
parties  at  the  time  of  its  execution, 
and  not  at  a  subsequent  date ;  yet  a 
grantee  for  value  of  a  mortgage  under 
a  deed  absolute  on  its  face,  who  ac- 
quires title  without  notice  that  the 
deed  was  a  mortgage,  will  hold  the 
land  free  from  the  equities  of  the  mort- 
gagor ;  Frink  v.  Adams,  36  N.  J.  Eq. 
485. 

The  law  is  well  considered  in  the 
case  of  Campbell  v.  Dearborn,  109 
Mass.  130,  upon  a  bill  in  equity  to  de- 
olare  the  plaintiff  entitled  to  redeem 
land  which  the  defendant  held  by  an 
absolute  conveyance  from  him  upon 
parol  proof  that  he  bought  the  land 
with  money  borrowed  from  the  defend- 
ant, and  although  he  executed  his  ab- 
solute deed  intelligently,  yet  both 
parties  understood  that  it  was  in- 
tended as  a  security  for  the  loan.  The 
facts  were  that  Campbell,  the  plaintiff, 
bought  from  Terrill  and  received  from 
him  a  deed.  Dearborn,  the  defendant, 
loaned  Campbell  the  money  to  buy, 
and  Campbell  made  an  absolute  deed 
to  him.  The  court  say  that  neither 
an  express  trust  nor  an  implied  trust 
could  have  been  raised  ;  but  it  was  al- 
lowed to  be  shown  a  mortgage,  citing 
Newton  v.  Fay,  10  Allen,  605. 

The  parol  evidence  is  used  to  estab- 
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lish  equitable  grounds  for  impeaching 
the  absolute  deed,  and  not  for  the  pur- 
pose of  setting  up  some  other  or  differ- 
ent contract  to  be  substituted  in  its 
place ;  and  they  further  say  that  what 
will  j  ustify  a  court  of  chancery  in  setting 
aside  a  formal  deed  and  giving  the 
grantor  an  opportunity  to  redeem  the 
land  on  the  ground  that  it  was  con- 
veyed only  for  security,  although  no 
defeasance  was  taken,  is  a  question  of 
great  difficulty,  and  one  upon  which 
there  exists  great  diversity  of  opinion. 
They  hold,  after  citing  the  cases  upon 
fraud,  accident,  and  mistake,  and  the 
rule  that  in  suoh  cases  equity  will  re- 
lieve, that  the  case  at  bar  was  a  trans- 
action between  borrower  and  lender, 
and  not  a  real  purchase  of  the  land  by 
the  defendant,  and  rely  upon  Russell 
v.  Southard,  12  How.  147.  It  is  said 
that  when  it  is  alleged  and  .  proved 
that  a  loan  on  security  was  really  in- 
tended, and  the  defendant  sets  up  the 
loan  as  payment  of  purchase-money, 
and  the  conveyance  as  a  sale,  both 
fraud  and  a  vioe  in  the  consideration 
are  sufficiently  averred  and  proved  to 
require  a  court  of  equity  to  hold  the 
transaction  to  be  a  mortgage.  All 
the  cases  upon  the  subject  are  consid- 
ered. 

(/)  Bartlett  v.  Aitken,  48  Cal.  405 ; 
Presohbaker  ».  Feaman,  32  III.  475  ; 
Ferguson  v.  Sutphen,  8  III.  570 ;  Moore 
v.  Wade,  8  Kan.  387;  Reed  v.  Reed, 
71  Me.  156 ;  Stinchfield  v.  Milliken,  71 
Me.  567 ;  Hassam  v.  Barrett,  115  Mass. 
256 ;  Matthews  v.  Porter,  6  Rep.  193 ; 
McDonough  v.  O'Niel,  113  Mass.  95; 
McDonough  v.  Squire,  111  Mass.  218 ; 
O'Neille  v.  Capelle,  62  Mo.  202;  An- 
thony v.  Atkinson,  2  Sweeny,  228; 
Horn  v.  Ketaltas,  46  N.  Y.  605 ;  Hodges 
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not  be  extended  ;  the  attempts  made  by  analogy  to  take  cases 
of  express  trust  out  of  the  Statute  having  failed  for  The  rulein 
this  reason.^)  "iulty- 


Tennessee  Ins.  Co.,  4  Seld.  419 ;  Swart 
p.  Service,  21  Wend.  36 ;  Kemp  v.  Earp, 
7  Ired.  Eq.  167 ;  Nichols  v.  Cabe,  3  Head, 
93;  Wright  v.  Bates,  13  Vt.  341. 

(g)  To  show  precisely  how  far  the 
rule  has  been  allowed,  and  the  disin- 
clination to  extend  it,  the  case  of  Ras- 
dall  v.  Rasdall,  9  Wis.  385,  may  be 
cited,  where  A.,  being  apprehensive  of 
an  arrest  for  a  criminal  offence,  and 
wishing  to  secure  his  property  for 
the  use  of  his  family,  made  a  deed  of 
his  real  estate,  absolute  on  its  face,  to 
W.,  his  brother,  whioh  was  recorded, 
and,  after  A.'s  death,  his  administra- 
tors filed  a  bill  to  declare  the  trust  to 
the  representatives  of  A.,  created  by 
the  want  of  consideration  and  by  a 
parol  agreement  by  W.  with  A.,  made 
at  the  time  of  making  the  deed,  to  hold 
the  lancj  in  trust  for  A.,  and  it  was 
held  that  the  evidence  of  the  parol 
agreement  could  not  be  received,  al- 
though it  fully  sustained  the  agree- 
ment. The  court  say:  "An  absolute 
deed  cannot  be  made  a  trust  for  the 
grantor  merely  upon  the  ground  that 
the  grantee's  refusal  is  a  fraud  upon  the 
rights  of  the  grantor,  and,  except  in 
cases  of  fraud,  accident,  or  mistake, 
the  mere  refusal  of  the  grantee  is  not 
such  fraud." 

It  is  also  said  that  "the  rule  permit- 
ting parol  evidence  to  convert  an  ab- 
solute deed  into  a  mortgage  might  by 
analogy  sustain  the  introduction  of  pa- 
rol evidence  to  take  a  case  of  express 
trust  out  of  the  Statute  of  Frauds.  But 
that  rule,  so  far  as  it  admits  the  intro- 
duction of  such  evidence,  independent 
of  any  alleged  fraud  or  mistake  pre- 
venting the  execution  of  a  defeasance, 
being  considered  an  invasion  of  the 


Statute,  its  principle  will  not  be  ex- 
tended further  than  it  is  already  estab- 
lished. The  rule  permitting  parol  evi- 
dence to  be  received  to  convert  a  deed, 
absolute  on  its  face,  into  a  mortgage, 
recognizes  the  rule  that  the  Statute  of 
Frauds  does  not  permit  the  introduc- 
tion of  parol  evidence  to  create  a  trust, 
and  it  also  proceeds  upon  the  ground 
that  there  would  be  fraud  in  permit- 
ting the  grantee  to  hold  the  deed  as  an 
absolute  conveyance." 

The  rule  is  again  considered  in  Sweet 
v.  Mitchell,  15  Wis.  661,  where  the 
court  say  that  the  former  case  of  Ras- 
dall v.  Rasdall,  supra,  decides  that,  in 
the  absence  of  fraud,  accident,  or  mis- 
take, an  absolute  deed  cannot  be  shown 
to  be  in  truBt  at  the  same  time.  The 
rule  for  admitting  such  evidence  to 
show  a  deed  to  be  a  mortgage  is  ques- 
tioned upon  principle ;  but  afterwards, 
in  Plato  v.  Rowe,  14  Wis.  453,  the  oourt 
held  that  the  rule  was  recognised  so 
long  in  regard  to  mortgages  that  it  can- 
not be  changed. 

In  Sweet  v.  Mitchell,  the  plaintiff 
claimed  that  the  lands  conveyed  by  ab- 
solute deed  by  him  to  Mitchell  were  in 
reality  but  security  for  money  advanced 
and  to  be  advanced  by  Mitchell  for  him  as 
loans.  And  the  oourt  say  that ' '  if  this 
were  all  that  was  shown  by  the  plain- 
tiff, suoh  evidence  under  the  decision 
of  Plato  v.  Rowe,  supra,  would  be  admit- 
ted. But  the  plaintiff  proceeds  to  al- 
lege that,  while  Mitchell  held  the  lands 
so  conveyed,  the  plaintiff  made  to  him 
another  conveyance  inoluding  the  same 
lands,  and  some  other  whioh  contained 
a  olause  that  the  plaintiff,  for  a  valu- 
able and  additional  consideration,  re- 
linquished his  right  of  redemption. 
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Upon  cer- 
tain states 
of  facts. 


§  1030.  The  rule  proceeds  also  upon  the  principle  of  pro- 
tecting bona  fide  purchasers,  and  of  seeing  that 
proper  notice  is  given  to  all  the  parties  interested  ;(A) 
or  where  the  grantor  has  continued  in  possession  \{i) 
or  especially  where  the  deed  was  given  as  security  and  in- 
tended to  be  a  mortgage  ;{j)  or  where  there  is  evidence  of  dis- 
tressed circumstances,  and  of  inadequacy  of  consideration  ;(&) 


The  complaint  admits  that  the  purpose 
was  to  convey  the  title  to  Mitchell,  that 
he  would  sell  and  convey  any  portion 
of  the  land,  and  give  a  good  title  free 
of  the  plain  tiffs  equity  of  redemption. 
The  plaintiff  cannot  now  show  by  parol 
that  he  was  still  to  retain  that  equity 
of  redemption,  and  thus  contradict 
and  substantially  nullify  that  release. 
This  would  be  going  beyond  the  rule  of 
allowing  an  absolute  deed  to  be  shown 
a  mortgage,  and  in  effect  would  say 
that  a  mortgagor  could  not  convey  his 
equity  of  redemption  to  the  mortgagee 
at  any  time  by  such  an  instrument  as 
would  hold." 

The  court  reluctantly  favor  Rasdall 
v.  Rasdall,  supra,  as  to  proof  of  mort- 
gages by  parol,  and  do  not  extend  the 
rule,  and  say  that  "the  attempt  to 
show  that  the  extinguishment  of  the 
equity  of  redemption  was  not  binding, 
was  really  making  Mitchell  a  trustee, 
and  that  cannot  be  by  parol.  Where, 
however,  a  judgment  creditor,  who 
had  bought  lands  of  his  debtor  upon 
execution,  agreed  verbally  to  reconvey 
them  to  him  in  payment  of  a  certain 
sum,  and  a  third  person  advanced  that 
sum  by  paying  the  debtor's  check 
therefor,  for  which  the  debtor  after- 
wards gave  his  note  and  took  the  con- 
veyance to  himself  upon  a  verbal  agree- 
ment with  the  debtor  that  he  would 
hold  the  land  as  security  for  what  the 
debtor  owed  him,  parol  proof  of  the 
facts  is  admissible  to  show  that  the 
transaction  was  a  mortgage.1' 
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In  the  case  of  Sweet  v.  Mitchell,  su- 
pra, the  complaint  alleged  an  agreement 
between  A.,  B.,  and  C.,that  A.  should 
purchase  lands  of  B.  to  be  sold  under 
a  decree  of  foreclosure  in  favor  of  C, 
and  hold  the  same  until,  from  the  rents 
and  profits  and  the  avails  of  sales  of 
portions  thereof,  he  should  realize  suf- 
ficient to  pay  the  decree,  and  that  one- 
third  of  the  remainder  of  the  property 
should  belong  to  C.  and  two-thirds  to 
B.,  and  also  alleged  a  further  agree- 
ment between  A.  and  B.  that  A.  should 
hold  the  two-thirds  as  security  for  any 
indebtedness  of  B.  to  him.  It  was  held 
that  oral  evidence  of  the  agreements 
was  not  admissible  for  the  purpose  of 
showing  that  A.  held  the  sheriff's  deed 
of  the  lands  as  a  mortgage  to  recover 
B.'s  indebtedness  to  him,  because  there 
could  be  no  proof  showing  such  a  mort- 
gage, without  prior  proof  of  a  parol 
trust  for  the  benefit  of  B.  and  G.  in 
the  foreclosure  suit  in  violation  of  the 
Statute  of  Frauds. 

(h)  Swart  o.  Service,  21  Wend.  36. 

(0  Kemp  v.  Earp,  7  Ired.  Eq.  167 ; 
Wright  v.  Bates,  13  Vt.  341. 

(j)  Wright  v.  Bates,  supra;  Kemp 
v.  Earp,  supra;  Bartlett  v.  Aitken,  48 
Gal.  405  ;  Moore  v.  Wade,  8  Kan.  387 ; 
Hassam  v.  Barrett,  115  Mass.  256; 
O'Neille  v.  Gapelle,  62  Mo.  202 ;  Presoh- 
baker  ».  Feaman,  32  111.  475. 

(k)  Mathews  v.  Porter,  6  Rep.  195 
(Flo.);  Douglas  v.  GulverweU,  3  Qiff. 
251. 
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or  where  there  is  fraud,  accident,  or  mistake,  oppression,  and 
indeed  it  is  often  held  to  be  admissible  only  upon  these 
grounds  ;(J)  or  where  there  is  some  vice  in  the  consideration.(m) 
§  1031.  But  at  law  parol  evidence  to  change  the  absolute  deed 
into  a  mortgage  is  not  admissible.(n)    Some  of  the  courts  hold, 


(0  Miller  t>.  Fletcher,  27  Gratt.  403 ; 
Butler  v.  Catling,  1  Root.  310 ;  Hale  v. 
Jewell,  7  Greenl.  435  ;  Streator  v.  Jones, 
1  Murphy  (N.  Car.),  450 ;  Thomas  v. 
McConnaok,  9  Dana.  108. 

(«)  Lee  v.  Evans,  8  Cal.  433 ;  Chaires 
r.  Brady,  lOFlor.  133 ;  Conwellv.  Evill, 

4  Blaekf.  67 ;  Marshall  Co.  t?.  Iowa 
Synod,  28  Iowa,  360 ;  MeClane  v. White, 

5  Minn.  179 ;  Webb  v.  Rioe,  6  Hill,  219 ; 
Taylor  o.  Baldwin,  10  Barb.  582 ;  Bing- 
ham v.  Thompson,  4  Nev.  224 ;  Sprigg 
v.  Bank  of  Mt.  Pleasant,  14  Pet.  201. 

And  in  cases  of  ohattels :  Sledge  p. 
Clopton,  6  Ala.  589 ;  English  v.  Lane, 
1  Porter,  350;  Jordan  v.  Fermo,  13 
Ark.  593;  Brainerd  v.  Brainerd,  15 
Conn.  575  ;  Collins  v.  Tillou,  26  Conn. 
375 ;  Washburn  v.  Merrill,  1  Day's 
Cas.  139 ;  Einsie  v.  Penrose,  2  Scam. 
520;  Butcher  v.  Stultz,  60  Ind.  170; 
Thompson  v.  Patton,  5  Lit  tell,  74; 
Cook  v.  Colyer,  2  B.  Mon.  72;  Ed- 
rington  v.  Harper,  3  J.  J.  Marsh.  355  ; 
Stinchfield  r.  Milliken,  71  Me.  567; 
Arts  v.  Grove,  21  Md.  456 ;  Newton 
v.  Fay,  10  Allen,  505 ;  Belote  v.  Mor- 
rison, 8  Minn.  87 ;  Feusier  v.  Sneath,  3 
Nev.  120 ;  McDonald  v.  McLeod,  1  Ired. 
Eq.  221 ;  Glisson  v.  Hill,  2  Jones  Eq. 
256 ;  Flager  ».  Pleiss,  3  Rawle,  347 ; 
Fitzpatrick  v.  Smith,  1  Desaus.  340; 
Russell  v.  Southard,  12  How.  139; 
Douglas  v.  Culverwell,  3  Gift*.  251; 
Maxwell's  Case,  1  Eq.  Ca.  Abr.  p.  20, 
pi.  5. 

In  Mclntyre  v.  Humphreys,  1  Hoff. 
Ch.  34  (see  Webb  v.  Rioe,  6  Hill, 
219),  it  was  said  that  the  restriction 
upon  the  admissibility  of  parol  evi- 
dence to  prove  an  absolute  deed  to  be 
a  mortgage,  vis.,  that  it  must  be  shown 


that  a  defeasance  was  not  made  through 
accident,  fraud,  or  mistake,  did  not 
prevail  in  New  York,  cases  being  cited. 

(n)  Bragg  v.  Massie,  38  Ala.  89; 
Rogers  v.  Sebastian,  21  Ark.  440; 
Bartlett  v.  Aitken,  48  Cal.  405  ;  Read- 
ing r.  Weston,  8  Conn.  118 ;  Benton  v. 
Jones,  8  Conn.  186  ;  Wright  v.  Gay,  14 
Chic.  Leg.  News  (111.),  30  ;  Conwell  v. 
Evill,  4  Blaokf.  68 ;  Thomas  v.  MoCor- 
mack,  9  Dana,  108  ;  Moore  v.  Wade,  8 
Kan.  387  ;  Stinchfield  v.  Milliken,  71 
Me.  567 ;  Reed  v.  Reed,  71  Me.  156 ; 
Bend  v,  Susquehanna  Co.,  6  Harr.  & 
J.  128 ;  Newton  v.  Fay,  10  Allen,  505  ; 
Harper  v.  Ross,  10  Allen,  332 ;  MoClane 
v.  White,  5  Minn.  179;  Watson  v. 
Dickens,  12  Sm.  &  Mar.  608 ;  Hogel  v. 
Lindell,  10  Mo.  483 ;  Green  v.  Cates, 
73  Mo.  115;  Swart  v.  Service,  21  Wend. 
36 ;  Hodges  v.  Tennessee  Ins.  Co.,  4 
Selden,  419;  Webb  v.  Rice,  6  Hill, 
219  ;  Taylor  v.  Baldwin  10  Barb.  582. 

In  Lund  v.  Lund,  1  N.  H.  39,  there 
was  a  writ  of  dower  in  which  it  ap- 
peared that  the  demandant's  late  hus- 
band, by  a  deed  of  bargain  and  sale, 
conveyed  the  land  to  T.y  and  that  the 
demandant  released  her  right  of  dower 
in  it,  at  the  same  time  it  was  agreed 
that  T.  should  subsequently  give  L.  a 
bond  conditioned  to  re-convey  upon  re- 
payment. Six  months  afterwards  T. 
gave  L.  such  a  bond,  and  when  L.  died 
his  administrator  paid  the  money,  and 
T.  re-conveyed  to  L.'s  administrator, 
and  suit  was  brought  against  him  for  the 
dower.  The  court  say  that  the  subse- 
quent bond  could  not  make  the  sale  a 
mortgage,  nor  could  such  a  sale  at  law 
be  shown  to  be  a  mortgage. 
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The  rule  at  however,  that  the  rule  is  good  either  in  law  or  in 
equity.(o) 
§  1032.  In  the  case  of  chattels  it  may  be  said  to  be  un- 
questionable that  an  absolute  transfer  or  assign- 
ment may  be  shown  by  parol  to  be  a  mortgage 
or  pledge;  whether  at  law  or  equity.(p)  For  example,  in 
the  case  of  an  assignment  of  a  policy  of  insurance  ;{q)  or 
capital  stock  of  a  corporation  ;(r)  or  the  case  of  bills  of 
sale  ;(s)  or  of  slaves  ;(t)  or  of  ships  ;(u)  even  when  the  bill  of 


(o)  Jackson  v.  Lodge,  36  Cal.  28 ; 
Cunningham  v..  Hawkins,  27  Cal.  603  ; 
Gibbs  v.  Penny,  43  Tex.  560 ;  Hancock 
v.  Harper,  86  111.  445;  Fredericks  v. 
Corcoran,  100  Fa.  St.  413;  Van  Felt 
v.  Otter,  2  Sweeny,  207 ;  McAnnulty  v. 
Seiok,  59  Iowa,  586. 

And  in  New  York  since  the  Code  of 
Procedure,  Robinson  v.  MoManns,  4 
Lans.  384 ;  Despard  v.  Walbridge,  15  N. 
Y.  374.  In  MoBurney  v.  Wellman,  42 
Barb.  400,  where  Wellman,  the  defend- 
ant, was  sned  in  ejectment  by  MoBur- 
ney,  it  was  held  that  on  the  following 
state  of  facts  the  latter  could  not  re- 
cover :  Wellman  had  been  in  possession 
of  the  land  under  a  contract  to  H.,  the 
owner,  to  sell  it  to  him ;  that  Wellman 
had  improved  the  property,  but  being 
unable  to  raise  the  purchase-money, 
procured  the  loan  of  it  from  McBurney, 
who  required  a  deed  from  H.  to  be 
made  to  him,  but  who  promised  Well- 
man  to  give  him  a  written  contract  for 
the  land.  It  was  held  that  even  at  law 
under  the  code  the  parol  agreement 
between  the  plaintiff  and  defendant 
was  admissible  to  show  that  the  former 
was  a  mere  mortgagee,  notwithstand- 
ing the  Statute  of  Frauds,  citing  Taylor 
v.  Luther,  2  Sumn.  232,  and  other  cases. 

The  rule  that  a  deed  absolute  on  its 
face  oan  in  equity  be  shown  by  parol 
or  other  extrinsic  evidence  to  have 
been  intended  as  a  mortgage  has  been 
upon  fullest  consideration  deliberately 
142 


established  in  New  York,  and  will  not 
be  departed  from ;  Horn  v.  Keteltas,  46 
N.Y.605. 

(/>)  Hazard  v.  Loring,  10  Cush.  267 ; 
Todd  v.  Rivers,  1  Desaus.  155 ;  Parks  v. 
Hall,  2  Pick.  2fll ;  Omaha  Co.  v.  Suther- 
land, 10  Neb.  335.    See  §  1030  (m). 

(?)  Matthews  v.  Sheehan,  69  N.  Y. 
585 ;  Summers  v.  United  States  Ins.  Co., 
13  La.  Ann.  504. 

(r)  Newton  v.  Fay,  10  Allen,  505 ; 
Brick  v.  Brick,  98  U.  S.  514. 

(«)  Carlyon  t>.  Lannan,  4  Nev.  156  ; 
Brown  v.  Wright,  4  Yerg.  57  ;  Rogers 
v.  Vaughn,  31  Ark.  62 ;  Lane  v.  Dicker- 
son,  10  Yerg.  373 ;  Bartel  v.  Lope,  6 
Oreg.  321 ;  Scott  v.  Henry,  13  Ark.  112 ; 
McAnnulty  v.  Seick,  59  Iowa,  586; 
Votaw  v.  Diehl,  13  No.  West.  Rep. 
757  (S.  C.  Iowa). 

(0  Farwell  v.  Bean,  10  Md.  217  ; 
Harris  v.  Carney,  10  Humph.  349  ; 
Henderson  v.  Touchstone,  22  Oa.  1 ; 
Hudson  v.  Isbell,  5  Stew.  &  P.  67; 
Montany  v.  Rock,  10  Mo.  506 ;  George 
v.  Norris,  23  Ark.  130 ;  Parish  v.  Gates, 
29  Ala.  254;  Scott  v.  Britton,2Yerg.215. 

(ti)  Birbeok  v.  Tucker,  2  Hall,  121 ; 
Morgan  v.  Shinn,  15  Wall.  105  ;  Lang- 
ton  v.  Horton,  5  Beav.  9.  For  other 
cases  as  to  chattels :  Bishop  t>.  Bishop, 
13  Ala.  (N.  S.)  475,  citing  cases; 
Lockwood  r.  Canfleld,  20  Cal.  126 ; 
Hayworth  v.  Worthington,  5  Blackf. 
361;  Ring  v.  Franklin,  2  Hall,  1; 
Champlin  v.  Butler,  18  Johns.  173; 
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sale  is  record ed.(i;)  In  the  case  of  vessels  in  which  the  bills  of 
sale  have  been  recorded  under  registry  laws,  it  is  still  admis- 
sible to  show  by  parol  that  the  transfer  was  not,  as  they 
imported,  absolute.(u?)  The  66th  Section  of  the  Merchant 
Shipping  Act,  1854  (17  and  18  Vict.  c.  104),  does  not  prevent 
the  owner  of  a  ship,  who  has  executed  an  absolute  transfer  of 
his  interest,  from  showing  the  real  intention  to  have  been  to 
give  the  transferee  only  a  security  by  way  of  a  mortgagees) 

§  1033.  The  rule,  therefore,  is  founded  upon  the  desire  in  the 
courts  to  carry  out  the  intention  of  the  parties,  and 
in  order  to  determine  what  that  intention  was  the  JJJJJJSJ 
parol  evidence  is  admissible.  Facts  and  surrounding 
circumstances  are  always  admissible,  and  the  parties  are  not 
restricted  to  proof  of  fraud  or  mistake.(y)    The  reason  is  that 
in  admitting  evidence  of  the  circumstances  of  the  making  of 
a  deed,  and  the  relation  of  the  parties,  it  is  to  establish  an 
equity  superior  to  the  terms  of  the  deed,  but  not  to  contradict 
or  vary  them.(^)    The  proof  and  the  facts  and  circumstances 


Dabney  v.  Green,  4  Hen.  h  Mun.  110; 
Roes  v.  Norvell,  1  Wash.  (Va.)  19. 

O)  But  in  Moore  v.  Keep,  6  Mo.  A  pp. 
593,  it  is  said  that,  except  as  between 
the  parties  themselves,  parol  evidence 
is  incompetent  to  show  that  a  recorded 
bill  of  sale  of  chattels,  absolute  on  its 
face,  was  but  a  mortgage.  The  abso- 
lute property  in  chattels  is  in  the  pos- 
sessor, unless  the  loan  or  reservation  is 
evidenced  by  a  writing  duly  recorded. 
See,  however,  that  at  law  the  admis- 
sion of  parol  evidence,  even  in  the  case 
of  chattels,  is  improper  to  show  the 
transaction  to  have  been  in  the  nature 
of  a  pledge ;  McDonald  v.  McLeod,  1 
Ired.  Eq.  221 ;  Harper  v.  Ross,  10  Al- 
len, 332;  Newton  v.  Fay,  10  Allen, 
505. 

(w)  Morgan  v.  Shinn,  15  Wall.  105, 
with  oases ;  Langton  v.  Horton,  5 
Beav.  9;  Clark  v.  Washington  Ins. 
Co.,  100  Mass.  509. 

(*)  Ward  r.  Beck,  13  C.  B.  N.  8. 668; 


Myers  v.  Willis,  17  C.  B.  77 ;  18  C.  B. 
886. 

(y)  Montgomery  v.  Spect,  55  Cal. 
352;  Price  v.  Karnes,  59  111.  276;  Mil- 
ler v.  Thomas,  14  111.  428 ;  Delahay  v. 
McConnel,  4  Scam.  157  (both  at  law  and 
at  equity) ;  Shays  v.  Norton,  48  111. 
100 ;  Bangher  v.  Merry  man,  32  Md. 
185;  O'Neill  v.  Capelle,  62  Mo.  206  ; 
Littlewort  v.  Davis,  50  Miss.  403;  Odell 
v.  Montross,  68  N.  Y.  Ct.  of  App.  502 ; 
Sellers  v.  Stalcup,  7  Ired.  Eq.  13 ;  Mi- 
ami Co.  v.  U.  8.  Bk.,  Wright  (Ohio), 
252 ;  Rhine*  v.  Baird,  41  Pa.  St.  256 ; 
Carter  v.  Carter,  5  Tex.  93 ;  Coles  v. 
Perry,  7  Tez.  133 ;  Butler  v.  Butler,  46 
Wis.  430  ;  Peugh  v.  Davis,  6  Otto,  336. 
In  the  oase  of  chattels,  see  Scott  v. 
Henry,  13  Ark.  112 ;  McDonald  v.  Mc- 
Leod, 1  Ired.  Eq.  221 ;  Langton  v.  Hor- 
ton, 5  Beav.  9. 

(*)  Pierce  t>.  Robinson,  13  Cal.  116, 
citing  oases ;  Johnson  v.  Sherman,  15 
Cal.  287;  Sweet  v.  Parker,  7  C.  E. 
Green,  453. 
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must  be  those  which  to  the  apprehension  of  men  versed  in 
business  or  to  judicial  minds  are  incompatible  with  the  idea  of 
a  purchase,  and  leave  no  fair  doubt  that  a  security  only  was 
intended.(a)  The  evidence  must  show  that  both  the  grantor 
and  grantee  intended  the  absolute  deed  to  be  a  mortgage.^) 
And  where  a  deed  was  executed  by  an  administrator  to  his 
co-administrator  officially,  conveying  a  house  and  lot  which 
the  grantor  had  bought  a  few  days  previously,  taking  the  title 
in  his  own  name,  it  was  declared  a  mortgage  at  the  instance 
of  his  heirs  aud  personal  representatives,  on  the  ground  that  it 
was  intended  only  to  secure  the  repayment  of  the  funds  of  the 
estate  used  in  paying  the  purchase-money,  on  proof  that  the 
grantor  continued  to  reside  in  it  and  paid  taxes,  there  being 
proof  also  of  declarations  of  the  grantee.(c) 

§  1034.  And  when  the  evidence  shows  that  the  deed  was 
intended  as  executed  only  as  security,  it  is  declared  to  be  a  mort- 
security.  gage.(rf)  In  an  action  by  the  widow  and  heirs  of  an 
intestate  against  A.  B.,  and  others,  to  quiet  title  to  and  par- 
tition a  certain  tract,  the  complainant  said  that  the  intestate 


(a)  Blackwell  t>.  Overby,  6  Ired.  Eq. 
38,  oiting  cases. 

(6)  Jones  v.  Brittan,  1  Woods  C.  C. 
667 ;  Campbell  v.  Dearborn,  109  Mass. 
130,  where  there  was  a  bill  in  equity 
to  declare  the  plaintiff  entitled  to  re- 
deem land  which  the  defendant  held 
by  an  absolute  conveyance  from  him, 
and  it  was  maintained  upon  parol  proof 
that  he  bought  the  land  with  money 
borrowed  from  the  defendant,  and 
though  he  executed  his  absolute  deed 
intelligently,  yet  both  parties  under- 
stood that  it  was  intended  as  security 
for  the  loan.  All  the  cases  are  dis- 
cussed. 

(c)  Parks  *.  Parks,  66  Ala.  327. 
An  absolute  deed  may  be  shown  to  be 
a  mortgage  by  proof  that  it  was  in- 
tended as  a  mortgage,  and  proof  of  a 
separate  written  defeasance  and  parol 
evidence  that  the  two  were  the  same 
transaction.  If  the  defeasance  bear  a 
later  date  than  the  deed,  it  is  a  ques- 
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tion  for  the  jury  whether  under  the 
parol  evidence  the  conveyance  was  a 
mortgage;  Umbenhower  v.  Miller,  39 
Leg.  Int.  441,  S.  C.  Pa. 

So  where  one  gets  title  to  land  by  an 
agreement  to  hold  it  merely  as  a  pledge 
for  the  payment  of  a  debt,  or  as  an  in- 
demnity against  loss,  to  which  he  is 
liable  as  surety,  he  cannot  retain  the 
land  after  the  debt  is  paid,  or  the 
seourityship  discharged ;  Horn  v.  Patti- 
son,  1  Grant  (Pa.),  304. 

(d)  Crawford  v.  Taylor,  42  Iowa, 
260;  Klinok  ».  Price,  4  W.  Va.  4; 
Peugh  v.  Davis,  6  Otto,  336 ;  Case  v. 
Worthington,  1  Root,  172 ;  Knowles  v. 
Enowles,  86  111.  1 :  Snavely  v.  Pickle, 
29  Gratt.  29 ;  Saunders  v.  Stewart,  7 
Nev.  200;  Richardson  ».  Woodbury, 
43  Me.  206;  Trucks  v.  Lindsay,  18 
Iowa,  504  ;  Stamper  v.  Johnson,  3  Tex. 
1 ;  Klein  v.  MoNamara,  54  Miss.  99 ; 
Cowles  v.  Marble,  37  Mich.  158. 
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bad  made  an  absolute  conveyance  witb  the  intention  that  it 
should  be  only  a  security,  aud  that,  upon  payment  of  the  debt 
by  C,  A.  had,  at  the  intestate's  request,  conveyed  a  portion  of 
the  land  to  C,  to  be  held  by  him  as  security.  After  the  death 
of  the  intestate,  A.,  in  order  to  defraud  the  plaintiff,  had  con- 
veyed the  residue  of  the  tract  for  a  merely  nominal  considera- 
tion to  B.,  who  knew  of  the  foregoing  arrangement.  And  it 
was  decided  that  the  complaint  alleged  was  sufficient,  and  could 
be  supported  by  parol  evidence,  to  change  the  absolute  deed  into 
a  mortgage.(tf)  A  deed  given  to  secure  money  lent,  but  with  an 
understanding  that  the  land  was  redeemable  by  its  payment,  is 
a  mortgage  as  between  the  parties  and  those  who  purchase 
from  them  with  notice.(/)  And  where  the  holder  of  an  equi- 
table title  to  land,  under  articles  of  agreement,  borrows  a  sum 
of  money  from  a  third  party,  a  portion  of  which  is  applied  on 
account  of  the  purchase-money,  and  thereupon,  the  holder  of 
the  legal  title  to  the  land  executes  to  the  lender  of  the  money 
a  deed  therefor,  which  is  not  recorded,  it  being  understood 
with  the  borrower  that  the  property  is  thus  conveyed  sim- 
ply as  security  for  the  loan,  the  transaction  will  be  held  to 
constitute  a  parol  mortgage  from  the  borrower  to  the  lender, 
which  will  be  ineffectual  as  against  the  title  acquired  by  a 


(e)  Caress  v.  Foster,  62  Ind.  146. 

A  good  illustration  is  found  in  Stod- 
dard v.  Whiting,  46  N.  Y.  633,  where 
A.  S.  made  a  written  contract  with  the 
owner  of  land  for  its  purchase,  and  took 
possession ;  but  the  defendant  paid  part 
of  the  purchase-money  under  a  parol 
agreement,  and  took  title,  and  gave 
his  bond,  secured  by  a  mortgage  upon 
the  land,  out  of  the  avails  of  which 
the  balance  of  the  purchase-money  was 
paid.  It  was  agreed  that  the  defendant 
was  to  hold  title  as  security  for  the 
money  advanced.  A.  S.  continued  in 
possession  for  two  years,  and  then  the 
defendant  took  possession,  none  of  the 
money  having  been  repaid  him  by  A. 
S.,  who,  by  a  writing  not  under  seal, 
assigned  to  the  plaintiff  all  his  title.  It 
was  held,  first,  that  by  the  contract 
VOL.  Ill, — 10 


with  the  vendor  A.  S.  became  vested 
with  the  equitable  title  to  the  land, 
which  interest  was  capable  of  being 
mortgaged,  and  that  under  the  agree- 
ment with  the  defendant  the  latter 
took  and  held  the  title  as  mortgagee, 
8 abject  to  the  right  of  A.  S.  to  redeem*. 
And,  moreover,  that  the  terms  of  the 
assignment  by  A.  S.  to  the  plaintiff  war* 
sufficient  to  embrace  and  transfer  the 
equity  of  redemption,  and, as  an  incident 
thereto,  the  right  to  an  account  of  the 
rents  and  profits,  andv  that  as  it  was 
not  a  grant  in  fee,  or  of  a  freehold;  in- 
terest, a  seal  was  not  reqnistte  to  its 
validity,  nor  was  it  invalidated  by  the 
fact  of  the  defendant  being  in  posses- 
sion, and  denying  the  right  of  redeiap~ 
tion. 

(/>,  Burst  v.  Beaver,  50  Mich.  612. 
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vendee  of  the  land  at  a  sheriff's  sale  under  a  subsequent  judg- 
ment recovered  against  the  borrower.(^)  So,  where  there  is 
evidence  to  show  the  actual  intent  of  the  parties  at  the  time 
of  an  assignment,  both  previous  and  subsequent  declarations 
of  the  assignee,  as  to  the  true  nature  of  the  transaction,  are 
admissible  as  corroborative  evidence.(A)  In  a  recent  case  it  is 
again  decided  that  whether  a  deed  for  land  is  an  absolute  sale 
and  conveyance  with  an  agreement  for  a  repurchase  by  the 
grantor,  or  a  mortgage  to  secure  the  payment  of  money,  is  a 
question  of  fact,  depending  upon  the  intention  of  the  parties 
at  the  time  of  its  execution.  And  to  arrive  at  their  intention 
in  executing  a  written  contract,  the  instrument  itself  must 
first  be  looked  to,  for,  as  a  general  rule,  where  there  is  nothing 
equivocal  or  ambiguous  in  its  terms,  it  should  be  given  effect 
according  to  the  plain  and  obvious  import  of  the  language 
used,  unless  to  do  so  will  lead  to  unreasonable  or  absurd  con- 
sequences. 

It  was  also  said  that  there  is  a  well-established  exception  to 
the  general  rule  by  which  parol  evidence  is  not  admitted  to 
vary  or  explain  a  written  contract,  which  permits  the  showing 
of  a  deed  plain  and  unambiguous  in  its  terms,  and  absolute  on 
its  face,  to  be  a  mortgage  or  mere  security  for  the  payment  of 
money,  or  the  performance  of  some  other  act  or  duty ;  so  an 
instrument,  substantially  in  the  form  of  a  mortgage  may,  in 
like  manner,  be  explained  with  a  view  of  arriving  at  the  real 
intention  of  the  parties ;  and  several  writings  may  be  construed 
together.(t) 

§  1035.  The  admissions  of  the  grantor,  either  in  writing,  as 
Admissions  by  letters,  etc.,  or  by  parol,  are  admissible.^1)  It  is 
of  grantor.    the  pr0of  of  the  facts,  however,  and  not  the  admis- 

(g)  Frederica  v.  Corcoran,  100  Pa.  75 ;  Rhines  v.  Baird,  41  Pa.  St.  256 ; 

St.  413.  Pierce    v.    Robinson,     13    Cal.    116; 

(ft)  Kutz's  App.,  100  Pa.  St.  75.  Baugher  t>.  Merryman,  32  Md.   185  ; 

(t)  Bearss   v.  Ford,  16  Chic.  Leg.  Blackwell  v.  Overby,  6  Ired.  Eq.  38. 

News  (111.),  145.  In  the  case  of  chattels,  Parish  v. 

As    to   what    surrounding    circum-  Gates,  29  Ala.  254 ;  Scott  v.  Henry,  13 

stances  are  admissible  to  show  the  in-  Ark.  112 ;  Overton  v.  Bigelow,  3  Yerg. 

tention  of  the  parties  in  executing  a  513. 

deed  as  security,  see  Thompson  v.  Da-  (j)  Mallooh  v.  Pinkey,  9  Grant,  U. 

venport,  1  Wash.  125 ;  Ross  v.  Norvell,  C.  554. 
1  Wash.  19 ;  Kutz's  App.,  100  Pa.  St. 
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sions  of  themselves,  which  raise  the  equity,  and  make  the  deed 
a  mortgage.(A)  Parol  evidence,  contrary  to  the  sworn  an- 
swer of  a  defendant  grantor,  is  sometimes  rejected  ;(l)  but 
where  he,  by  his  answer,  admits  that  he  received  the  money, 
but  insists  that  the  transaction  was  a  conditional  sale,  and 
fails  to  make  out  that  the  alleged  conditional  sale  was  any- 
thing but  a  mortgage,  the  plaintiff  shall  recover ;  the  conten- 
tion being  admitted,  and  the  requisites  of  the  Statute  of 
Frauds  thereby  dispensed  with.(m)  The  admissions  of  the 
grantee  may,  perhaps,  also  be  admitted,(n)  as  by  a  letter,(o) 
but  they  are  received  with  great  caution.Q)) 

§  1036.  Evidence  of  an  express  agreement  contemporaneous 
with  the  execution  of  the  deed  will  be  received  ;(q) 
and  such  an  agreement  may  be  either  in  writing  or  ra°"eo™po" 
by  parol  ;(r)  but  sometimes  it  is  held  that  a  mere  etc.,agree- 
contemporaneous  understanding  between  the  parties 
is  not  sufficient.  There  must  be  shown  some  equity  existing 
between  them,  as,  for  instance,  the  existence  of  a  debt;(s)  or 
that  the  agreement  of  defeasance  remained  unexecuted  by 
the  fraud  of  the  grantee.(l)    And  an  agreement  made  subse- 


(k)  Todd  v.  Campbell,  32  Pa.  St. 
250. 

(0  Fitapatrick  v.  Smith,  1  Des. 
340 ;  Thomas  t>.  McCormack,  9  Dana, 
108. 

(to)  Lee  v.  Evans,  8  Cal.  433. 

(n)  Key  v.  McCleary,  25  Iowa,  192. 

(o)  Case  v.  Worthington,  1  Root, 
172. 

(p)  Conwell  t7.  Evill,  4  Blackf.  67; 
Aborn  v.  Burnett,  2  Blackf.  101. 

(?)  Rhines  v.  Baird,  41  Fa.  St.  256 ; 
Mclntyre  v.  Humphreys,  1  Hoflf.  Ch. 
34 ;  Kerr  v.  Gilmore,  6  Watts,  414 ; 
Sahler  v.  Signer,  37  Barb.  329  ;  Cooper 
v.  Whitney,  3  Hill,  95. 

(r)  Clark  v.  Henry,  2  Cow.  324; 
Van  Keuren  v.  McLaughlin,  4  C.  E.  Gr. 
187. 

In  Plumer  v.  Guthrie,  76  Pa.  St.  457, 
citing  cases,  it  was  held  that  to  consti- 
tute a  parol  defeasance  to  a  deed  it 


requires  clear  and  unequivocal  proof 
of  an  agreement  substantially  contem- 
poraneous with  the  execution  and  de- 
livery of  the  deed ;  that  such  an  agree- 
ment would  not  be  inferred  from  facts 
and  circumstances  which  would  not 
make  a  ohanoeilor  decree  a  convey- 
ance, and  that  a  knowledge  of  the  facts 
and  circumstances  must,  in  all  cases, 
be  brought  home  to  the  holder  of  the 
legal  title  in  order  to  charge  him. 

(*)  Sutphen  v.  Cushman,  35  III. 
196;  Lodge  v.  Turman,  24  Cal.  390. 

(0  Dixon  v.  Parker,  2  Ves.  Sr.  219, 
where  the  facts  were  that  an  agreement 
between  the  plaintiff  and  G.,  reduced 
to  writing  under  hand  and  seal,  for  the 
sale  of  the  plaintiff's  estate  to  Parker, 
but  the  covenant  was  by  G.  with  the 
plaintiff,  and  G.  was  the  person  bound 
in  the  penalty  for  performance.  The 
bill  oharged  that  a  draft  of  defeasance 
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quently  that  a  contract  relating  to  a  sale  of  land,  made  abso- 
lute at  the  time  of  its  execution,  should  be  held  as  security,  is 
not  sufficient  to  create  a  mortgage,  as,  for  instance,  in  a  suit 
for  the  consideration  of  the  sale  ;(u)  but,  in  the*  case  of  chattel 
mortgages,  an  agreement  subsequent  to  the  conveyance  will 
relate  back,  and  mal^e  it  a  mortgage  ;(v)  yet  the  rule  is  so  firmly 
fixed  that  only  the  intention  of  the  parties  shall  be  looked  to, 
that  some  of  the  courts  consider  it  immaterial  whether  the 
agreement  containing  the  conditions  was  contemporaneous  or 
subsequent.^)  And  it  is  said  that  where  a  deed,  absolute  in 
form,  is  made  a  security  for  a  loan,  papers  thereafter  executed 
which  refer  to  the  transaction  as  one  of  purchase  will  be  con- 
sidered in  connection  with  the  deed,  and  equity  will  regard  them 
as  no  more  conclusive  of  a  subsequent  release  than  the  form 
of  the  original  instrument  was  a  salens)  but,  in  any  event,  sub- 
sequent declarations  or  agreements  are  to  be  received  with 
great  caution.(y)  And  it  may  be  noticed  that  a  receipt  given 
afterwards  for  a  sum  of  money  in  full  satisfaction  for  all  claims 
and  demands  as  to  conveyance,  does  not  change  the  nature  of 
the  deed  to  an  absolute  conveyance,  upon  the  principle  that 


was  made,  intended  to  be  executed, 
bat  that  by  deceit  and  management  G. 
got  an  absolute  deed,  and  would  not 
let  the  defeasance  be  executed.  G-.  was 
the  steward  of  Parker,  and  the  court 
say  that  "  if  a  mortgage  is  intended  as 
an  absolute  conveyance  in  one  deed 
with  the  defeasance  in  another,  and 
the  first  is  executed,  but  the  defeas- 
ance not,  the  Statute  of  Frauds  does 
not  apply." 

(u)  Richardson  v.  Johnsen,  41  Wis. 
102,  where  the  plaintiff  made  an  abso- 
lute sale  of  his  interest  in  a  land  con- 
tract to  the  defendant,  making  a  writ- 
ten assignment.  The  defendant  alleged 
that  subsequently  a  parol  agreement 
was  entered  into  that  the  assignment 
should  be  rescinded ;  or  that  the  con- 
tract should  be  held  by  him  as  security 
for  what  the  plaintiff  owed  him ;  but 
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it  was  held  that  this  agreement  was 
void  under  the  Statute  of  Frauds,  and 
that  parol  proof  was  inadmissible  to 
show  that  the  contract  was  only  a 
mortgage ;  the  court  distinguishing 
the  cases,  Sweet  v.  Mitchell,  15  Wis. 
665  ;  Kent  v.  Agard,  24  id.  378 ;  Kent 
v.  Lasley,  id.  654 ;  Wilcox  v.  Bates,  26 
id.  466 ;  as  being  cases  of  contempora- 
neous parol  defeasance. 

(»)  Scott  v.  Henry,  13  Ark.  112. 

(w)  Littlewort  v.  Davis,  50  Miss. 
403;  Locke  v.  Palmer,  26  Ala.  312, 
where  the  subsequent  agreement  was 
considered  as  evidence  of  the  highest 
oharacter,  but  other  circumstances  were 
also  considered. 

(x)  Peugh  v.  Davis,  96  U.  S.  336. 

(y)  Mclntyre  v.  Humphreys,  1  Hoff. 
Ch.  34. 


Digitized  by 


Google 


CHAP.  XLII.]  DBED8  ABSOLUTE  ON  PACE.  [§  1087. 

a  conveyance  of  an  equity  of  redemption  to  the  mortgagee  is 
scrutinized  very  jealously .(z) 

§  1037  Proof  of  an  existing  debt  is  always  admissible,  and  if 
such  a  fact  between  the  parties  appears  in  the  evi- 
dence, it  is  proof  that  the  conveyance  was  intended  debt.Wnff 
as  a  mortgage.(a)  For  instance,  proof  that  the  trans* 
action  originated  in  a  loan  of  money  and  that  the  land  was 
worth  much  more  than  the  amount  of  the  debt,  or  that  the 
grantor  retained  possession,^)  and  where  the  defendant  had 
given  the  plaintiff  his  note  for  certain  real  estate  conveyed  to 
him  by  absolute  deed  ;  in  a  suit  upon  the  note  it  was  held  that 
parol  evidence  was  admissible  by  the  defendant  to  show  that 
the  conveyance  was  not  intended  as  a  sale,  but  was  made  by 
the  plaintiff  upon  the  understanding  that  the  land  was  after- 
wards to  be  reconveyed,  and  that  the  note  was  not  to  be  paid.(c) 
So  if  a  mortgage  is  given  in  the  usual  form  to  secure  a  debt 
and  afterwards  for  further  security  an  absolute  deed  of  another 
tract  is  given  without  further  consideration,  and  with  the  dis- 
tinct understanding  that  the  land  shall  be  reconveyed  whenever 
the  debt  is  paid  and  the  mortgage  satisfied  ;  the  debtor  re- 
maining all  the  time  in  possession  of  both  the  tracts ;  and 
afterwards  the  creditor,  the  mortgagee,  claimed  that  a  portion 
of  the  debt  was  still  due  and  that  the  absolute  deed  was  not  a 
mortgage,  and  sold  the  land.  But  the  absolute  deed  was  held 
to  be  a  mortgage,  as  the  facts  and  the  intention  of  the  par- 
ties showed.(tf)  Decisions  which  follow  the  rule  already  re- 
ferred to,  and  which  hold  that  it  is  in  equity  and  only  upon 
the  ground  of  fraud  that  an  absolute  deed  may  be  made  a 
mortgage,  and  say  that  in  determining  that  question  courts  will 
disregard  testimony  introduced  to  establish  the  understanding 
of  the  witnesses  as  to  the  nature  of  the  transaction  or  to  prove 
the  conversation  of  the  parties,  nevertheless  allow  parol  proof 
if  some  equity  is  shown  not  founded  on  a  mere  allegation  of 

(z)  Odell  v.  Montross,  68  N.  Y.  502.  (c)  Schindler  v.  Muhlheiaer,  45  Conn. 

(a)  Stinchfleld  v.  Milliken,  71  Me.  153. 

567 ;  Lodge  v.  Turman,  24  Cal.  390.  (d)  Westlake  v.  Horton,  9  Chic.  L. 

(6)  Crane  v.  Buchanan,  29  Ind.  570;  News  (S.  C.  111.),  399. 
Crews  v.  Threadgill,  35  Ala.  334. 
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LAW   OF  THE  STATUTE  OP  FRAUDS.        [CHAP.  XLII. 


a  contemporaneous  understanding  inconsistent  with  the  deed, 
but  independently  both  of  the  deed  itself  and  of  the  under- 
standing with  which  it  was  executed.  Parol  evidence  therefore 
is  admissible  to  establish  the  fact  that  a  debt  existed  or  money 
was  lent  on  account  of  which  the  conveyance  was  made.  Thus, 
where  a  grantee  in  a  deed  absolute  on  its  face  takes  the  con- 
veyance on  account  of  a  pre-existing  indebtedness  without  in 
any  manner  cancelling  or  discharging  it  equity  will  regard 
the  deed  as  a  mortgage,  even  as  to  subsequent  advances.(i) 
The  proof  of  an  existing  debt  must,  however,  be  positive, and 
where  there  is  no  remaining  debt  due  to  the  vendee,  where  the 
consideration  has  passed,  or  the  obligation  to  pay  it  has  been 
incurred  and  there  is  no  obligation  of  the  vendor  to  repur- 
chase, it  is  said  that  this  option  may  not  be  retained  by  parol 
agreement  any  more  than  a  right  to  make  an  original  pur- 
chase at  a  future  time.(/)  And  even  where  there  was  a  deed 
upon  consideration  from  A.  to  F.  and  also  a  contract  delivered 
but  not  under  seal,  nor  acknowledged  nor  recorded  from  F. 
agreeing  to  reconvey  the  land  to  A.  upon  payment  within  a 


(*)  Sutphen  v.  Cushman,  35  111.  196, 
citing  cases. 

In  Feusier  v.  Sneath,  3  Nev.  120,  it 
is  said  that  the  rale  that  an  absolute 
deed  may  be  shown  by  parol  to  have 
been  given  as  a  mortgage  to  secure  a 
debt  is  an  exception  or  qualification  of 
the  general  rule  that  an  absolute  deed 
cannot  be  varied.  The  vendor  is  al- 
lowed to  show,  not  what  was  said  about 
the  intention  of  the  parties,  or  the  ob- 
ject of  the  deed,  but  to  prove  the  dis- 
tinct and  substantive  fact  that  he  was 
in  debt  to  the  nominal  vendee,  at  the 
time  he  made  the  deed,  either  on  some 
past  transaction  or  for  some  credit 
given  at  the  time,  and  that  the  debt 
still  exists.  If  these  facts  are  proved, 
the  law  declares  that  the  deed  shall 
operate  as  a  mortgage.  In  other  words, 
the  law  under  such  circumstances  gives 
the  vendor  an  equity  in  spite  of  his  con- 
tract to  the  contrary. 
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It  was  also  said  that  the  law  as  to 
mortgages  is  peculiar,  and  does  not  ap- 
ply to  other  instruments.  In  Villa  v. 
Rodriguez,  12  Wall.  S.  C.  323,  a  deed 
absolute  on  its  face  made  by  nephews 
and  nieces  with  their  mother  to  an 
uncle,  and  a  debt  to  the  uncle  from 
them  being  at  the  time  of  the  deed  se- 
cured by  mortgage  on  part  of  the  prem- 
ises, was  held  to  be  only  a  mortgage. 
The  existence  of  a  debt  was  considered 
to  be  so  important  that  the  mortgage 
was  decreed.  Even  as  against  the  lessee 
of  the  grantee  with  a  right  of  purohase, 
who  had  made  large  expenditures  on 
the  land  in  apparent  expectation  of 
purchase,  and  in  the  face,  too,  of  some 
proof  that  the  deed  was  meant  as  an 
absolute  transfer  with  a  view  to  sale, 
leaving  a  trust  upon  the  proceeds  of 
the  sale  above  the  amount  of  the  origi- 
nal mortgage  debt. 

(/)  Holt  v.  Moore,  37  Ark.  146. 
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CHAP.  XLII.]  DEEDS  ABSOLUTE  ON  FACE.  [§  1087. 

given  time  of  a  certain  sum,  it  was  held  that  the  deed  was  not" 
a  mortgage  in  the  absence  of  proof  that  the  consideration  for 
it  was  a  debt  pre-existing  or  created  at  the  time  and  still  sub- 
sisting between  the  parties ;  a  fact  which  should  be  shown 
aliunde,  to  make  the  deed  a  mortgage^  g)  In  an  action  to 
redeem  lands  conveyed  to  the  defendant  or  his  grantor  by 
an  absolute  deed  the  burden  of  proof  is  upon  the  plaintiff  to 
show  that  the  relation  of  debtor  and  creditor  existed  between 
the  grantor  and  grantee  in  the  deed  after  its  delivery,  and 
that  it  was  intended  as  mere  security  .(A)  But  proof  of  an 
express  promise  to  pay  on  the  part  of  the  alleged  mortgagor 
is  not  essentially  necessary  to  sustain  the  claim,  and  the 
absence  of  such  a  promise  tends  strongly  to  disprove  it,  but 
is  not  conclusive  against  it.(i)  It  is  sufficient  if  the  debtor 
has  an  interest  in  the  property  conveyed  either  legal  or  equit- 
able, and  having  such  an  interest,  if  he  procures  a  conveyance 
to  one  who  advances  money  upon  it  for  him,  taking  the  pro- 
perty as  security  for  the  money  advanced,  he  has  a  right  to 
redeem.^" )  Nor  is  it  necessary  that  a  mortgage  shall  always 
be  given  to  secure  the  payment  of  a  debt ;  it  may  be  given  to 
secure  the  performance  of  any  other  act.(A)  As  if  a  party 
under  arrest  execute  a  deed  to  a  third  party  to  qualify  him 
to  become  his  bail,  and  to  save  him  harmless  as  such,  with  the 
verbal  agreement  that  the  conveyee  of  the  land  is  to  hold 
the  land  only  so  long  as  is  necessary  for  these  purposes,  such 
a  deed  is  a  mortgage;  and  if  the  risk  is  never  incurred,  or  the 
mortgagee  is  saved  harmless  by  the  appearance  of  the  mortgagor, 
the  title  revests.(J)    As  a  general  rule  no  person  can  come  to 

(g)  The  People    v.  Irwin,  14   Cal.  (Jfc)  Moore  v.  Wade,  8  Kan.  387. 

428,  distinguishing  Hickox  v.  Lowe  as  (/)  Nichols  v.  Cabe,  3  Head,  93. 

being  where  the  consideration  was  a  If  the  whole  transaction  between  the 

precedent   debt,  the    defeasance  was  grantor  and  the   grantee  in    a    deed, 

tinder  seal,  and  both  instruments  were  absolute  on  its  face  shows  that  after  the 

executed  and  delivered  at  the  same  execution  of   the  deed,   a   debt  still 

time  and  acknowledged  and  recorded  remained  due  from  the  grantor  to  the 

together.  grantee,  the  transaction  will   be  re- 

(h)  Helms  v.  Chadbourn,  6  Rep.  768.  garded  as  a  mortgage,  and  it  does  not 

(i)  Morris  v.  Bndlong,  78  N.  Y.  543.  matter  in  what  form  the  papers   are 

(j)  Stinchfieid  v.   Milliken,  71  Me.  drawn ;  Hoffman  v.  Ryan,  21  W.  Va. 

567.  415. 
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Bquity  for  a  redemption  of  a  mortgage  but  he  who  is  entitled 
to  the  legal  estate  of  the  mortgagor,  or  claims  a  subsisting  inte- 
rest under  him.  But  an  assignment  of  a  mortgage  vests  in  the 
assignee  the  right  to  redeem.(m)  Some  cases  hold  that  a  parol 
agreement  that  an  absolute  deed  shall  stand  only  as  security 
for  a  debt  is  not  void  as  being  an  attempt  to  create  a  trust  by 
parol.(n)  And  where  a  conveyance  absolute  in  form  was  made 
to  one  to  whom  the  equitable  owner  was  indebted  without  any 
agreement  that  the  deed  should  not  operate  according  to  its 
legal  import,  there  is  no  presumption  that  the  conveyance  was 
taken  as  security  merely,  but  rather  that  there  was  a  sale  for 
the  consideration  expressed  in  the  conveyance,  and  the  party 
who  alleges  a  mortgage  must  prove  it.(o) 

§  1038.  Conveyances  of  land  in  which  the  consideration- 
money  comes  from  another, are  upon  the  same  ground, 
and  parol  evidence  is  admissible  to  show  the  trans- 
action to  be  a  mortgage ;  as  where  A.  lends  B.,  the 
holder  of  a  title-bond,  money,  and  takes  an  absolute  deed  from 
the  owner  of  the  land,  such  deed  is  a  mere  mortgage,  and  A. 
upon  re-payment  of  the  loan  will  be  decreed  to  recover  the 
land,  notwithstanding  the  Statute  of  Frauds.(p)  But  the  deed 
will  not  be  allowed  to  be  shown  a  mortgage  upon  this  ground 
where  the  person  who  sets  up  the  claim  of  mortgage  did  not 


Or  pay- 
ment. 


(to)  Scott  v.  Henry,  13  Ark.  112, 
where  W.  borrowed  money  of  S.  and 
advanced  it  to  P.  in  payment  of  slaves 
to  whom  he  had  a  legal  title  ;  P.  con- 
veyed the  slaves  to  S.  to  recover  the 
money  loaned,  and  executed  a  defeas- 
ance to  W. ;  it  was  held  that  W.  or  his 
assignees  had  an  eqnity  of  redemption. 

In  Perkins  v.  Gibson,  51  Miss.  702, 
it  was  held  that  where  Thompson  was 
indebted  to  Green  and  gave  the  latter 
the  sale  of  a  tract  of  land  to  secure  his 
debt  upon  a  verbal  arrangement,  and 
Green  sold  the  land  to  the  defendant 
Gibson,  taking  the  latter' 8  note  to  him- 
self, and  at  his  request  Thompson  con- 
veyed the  land  direct  to  Gibson,  it 
being  understood  that  Green  was  the 
vendor  and  Thompson  the  grantor  of 
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the  land,  it  was  held  that  the  note  was 
a  lien  thereon.  Perkins,  the  plaintiff, 
was  the  administrator  of  Thompson, 
and  afterwards  Gibson  became  insol- 
vent, and  at  his  bankrupt  sale  Plowe, 
the  real  defendant,  bought  the  land 
and  resisted  the  claim  that  the  notes 
were  a  lien  upon  the  land.  But  it  was 
held  that  the  arrangement  was  good  as 
a  species  of  equitable  mortgage  in  so 
far  as  the  Statute  of  Frauds  was  con- 
cerned, and  Dryden  v.  Frost,  3  Myl.  & 
Cr.  670,  was- relied  on. 

(n)  Butcher  v.  Stultz,  60  Ind.  170 ; 
Crane  v.  Buchanan,  29  Ind.  570. 

(o)  Hogarty  v.  Lynch,  6  Bosw.  138. 

(p)  Jones  v.  McDougal,  32  Miss.  179  ; 
Matthews  v.  Porter,  16  Flor.  466. 
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pay  the  money,  and  the  deed  did  not  come  from  him,  but  from 
another.(y)  At  sheriffs  sale,  when  the  consideration-money 
in  the  purchase  was  lent,  the  same  rule  holds ;  and  it  is  said 
that,  where  a  party  acquires  the  legal  title  by  purchase  at  a 
sheriffs  sale  of  land  under  execution  in  pursuance  of  a  parol 
agreement  with  the  judgment  debtor,  that  he  is  to  hold  the 
title  thus  obtained  as  a  security  for  a  loan  of  the  money  paid 
to  relieve  the  land  from  the  judgment  lien,  and  that  he  will 
re-convey  when  the  money  is  refunded ;  the  case  is  not  dis- 
tinguishable from  any  other,  where  the  deed,  though  absolute 
in  terms,  was  simply  security,  and  the  same  rule  is  applicable 
when  the  purchase  is  from  the  government.(r) 

§  1039.  Or,  if  in  addition  to  the  fact  of  a  pre-existing  debt, 
or  loan,  it  is  shown,  also,  that  there  was  an  agree-         ement 
ment  to  reconvey.(s)    If  a  person  who  applies  to  torecon- 
borrow  money  is  required  as  a  condition  of  obtain-  vey# 
ing  it,  to  execute  an  absolute  deed  of  land  to  the  person 


(g)  Stephenson  v.  Thompson,  13  111. 
190,  where  Thompson  took  the  deed 
and  paid  the  money  to  O.  for  the  land, 
and  Lindsay  alleged  that  it  was  taken 
as  security  by  Thompson  for  the  money 
which  he  advanced;  but  he  in  fact 
made  no  advance,  and  the  sheriff  made 
the  deed  to  Thompson,  and  therefore  it 
was  a  mere  breach  of  contract. 

(r)  Reigard  v.  McNeil,  38  111.  400, 
and  with  cases. 

In  Houser  v.  Lamont,  65  Pa.  St.  317, 
B.  bought  land  at  a  sheriff's  sale  and 
agreed  by  parol  to  convey  the  same  to 
Miss  Lamont,  an  heir  of  the  execution- 
debtor,  and  received  part  of  the  pur- 
chase-money from  Miss  Lamont ;  the  lat- 
ter not  being  able  to  pay  the  rest  of 
the  price,  it  was  arranged  that  Houser 
should  advance  the  money,  and  hold 
the  property  till  he  was  repaid  ;  B.  then 
made  a  deed  to  Houser,  and  it  was  held 
that  the  latter  deed  was  really  a  mort- 
gage ;  B.  was  a  competent  witness  to 
show  the  parol  contract  with  Miss  La- 
mont ;  and  as  he,  B.,  did  not  choose  to 
avail  himself  of  the  statute,  Houser,  the 


mortgagee,  could  not ;  Christy  v.  Brien, 
14  Pa.  St.  249,  being  cited. 

(«)  Sweetzer's  App.,  71  Pa.  St.  264, 
where  Sweetser  being  embarrassed  and 
owning  real  estate  against  which  were 
liens,  and  Jiffkins  being  liable  for  him 
under  an  agreement,  his  real  estate 
was  sold  at  sheriff's  sale  under  one  of 
the  liens  to  Scranton,  for  a  loan  to  pay 
the  liens;  Jiffkins  to  hold  the  pro- 
perty for  five  years,  appropriate  the 
income  to  pay  the  liabilities,  and  at 
the  end  of  the  time  to  reconvey  to 
Sweetzer  upon  his  paying  any  balance 
including  compensation  for  Jiffkins 's 
trouble.  It  was  held  that  the  transac- 
tion was  a  mortgage,  and  after  the  five 
years  Sweetzer  was  entitled  to  a  recon- 
veyance on  paying  any  balance  which 
might  be  due  Jiffkins,  and  the  court 
say  that  the  absolute  deed  will  be 
shown  to  be  a  mortgage  by  parol,  as  it 
is  not  obnoxious  to  the  Statute  of 
Frauds,  having  never  been  a  convey- 
ance, but  a  security  merely,  and  the 
intention  to  make  it  a  security  was 
clear. 
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furnishing  the  money,  taking  a  bond  for  its  reconveyance  on 
the  payment  of  a  specified  sum  and  a  lease  of  the  land  until 
the  time  fixed  for  such  payment,  the  deed,  bond,  and  lease, 
will  be  regarded  as  constituting  a  security  for  repayment.^) 
Or,  if  the  holder  of  the  equitable  title  to  land  procure  its  con- 
veyance to  another,  to  be  by  her  conveyed  to  a  third  person, 
either  in  payment  of  a  debt  of  the  equitable  owner,  or  as 
security  therefor,  the  grantee  holds  the  estate  in  trust  for  the 
owner  of  the  equitable  title  and  his  creditor,  and  after  payment 
of  the  latter  there  is  a  resulting  trust  to  the  former.(u) 

§  1040.  There  is  no  question  that  parol  proof  of  fraud,  acci- 
dent, or  mistake  will  make  a  deed  absolute  on  its 
Or  fraud,  face  ft  mortgage  ;(v)  or  evidence  of  imposition  or 
inadequacy  of  price.(w?)  But  where  the  deed  was 
intentionally  made  absolute,  and  there  is  no  proof  of  fraud, 
accident,  or  mistake  in  its  creation,  the  Statute  of  Frauds  ap- 
plies. As  has  been  heretofore  alluded  to,  it  is  often  said  that 
it  is  only  upon  the  ground  of  fraud  that  parol  evidence  is 
allowed  to  evade  the  Statute.(a:)  But  where,  for  instance, 
there  is  an  agreement  to  execute  a  defeasance  or  that  a  mort- 
gage shall  be  given,  and  by  fraud,  accident,  or  mistake  that 
agreement  is  not  carried  out,  equity  will  give  relief,  and  must 
necessarily  allow  parol  evidence  to  prove  the  agreement  and 


(0  Plato  i>.  Roe,  14  Wis.  453. 

(«)  Zuver  v.  Lyons,  40  Iowa,  510; 
where  Z.  owing  L.  the  purchase  price 
of  land,  procured  that  K.  should  pay 
L.  the  amount  of  his  indebtedness,  and 
thus  acquiring  L.'s  right,  should  con- 
vey to  the  wife  of  Z.,  it  was  held  that 
L.'s  interest  and  that  of  hi3  grantee 
was  not  simply  a  mortgage  for  which 
Z.  had  the  right  of  redemption. 

In  Carr  v.  Carr,  4  Lane.  314,  where 
the  plaintiff  took  a  deed  from  the  owner 
of  premises  under  a  parol  agreement 
with  C.  that  a  purchase  should  be  made 
and  a  part  of  the  purchase-money  ad- 
vanced by  him  for  the  benefit  of  G. 
who  paid  the  balance ;  that  the  plaintiff 
should  hold  the  title  as  security  for  re- 
payment to  him  of  the  sum  advanoed 
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for  purchase-money,  taxes,  etc.,  and  on 
payment  of  such  advances,  the  premi- 
ses should  be  conveyed  to  C.  or  his 
wife,  it  was  held  that  the  plaintiff  was  a 
mere  mortgagee  of  the  land,  and  could 
not  maintain  ejectment  for  it  against 
the  defendant,  C.'s,  widow.  See,  also, 
Amory  v.  Lawrence,  3  Cliff.  U.  S.  523. 

(v)  Glynn  v.  Building  Ass.,  22  Kan. 
746 ;  Brantly  v.  West,  27  Ala.  542 ; 
Whitsett  v.  Kershow,  4  Col.  419; 
Dewey  v.  Hoag,  15  Barb.  368 ;  Gunder- 
man  v.  Gunnison,  39  Mich.  313. 

(w)  Elliott  v.  Maxwell,  7  Ired.  Eq. 
246. 

(x)  Lee  v.  Evans,  8  Cal.  433 ;  Ma- 
thews v.  Porter,  6  Rep.  193 ;  Cook  v. 
Eaton,  16  Barb.  439;  M'Laurin  v. 
Wright,  2  Ired.  Eq.  94. 
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the  fraud,  accident,  or  mistake.(y)  But  the  evidence  must  he 
very  clear  and  convincing,  and  where  the  allegations  of  the 
hill  are  denied  by  the  answer,  there  must  be  more  than  the 
testimony  of  one  witness.  Thus,  where  a  grantor  executes  an 
absolute  conveyance  of  his  property  to  protect  it  against  the 
claim  of  his  creditor,  reserving  by  secret  agreement  an  inte- 
rest in  himself,  neither  he  nor  his  administrator  can  come  into 
court  to  be  relieved  of  the  fraud.(z)  Moreover,  to  change  an 
absolute  deed  into  a  mortgage  the  price  must  be  grossly  inade- 
quate. But  where  the  difference  between  the  price  given  and 
the  value  of  the  property  as  estimated  by  witnesses  is  only 
such  as  may  often  arise  in  actual  sales,  a  court  of  equity  will 
not  be  authorized  to  declare  a  deed,  absolute  on  its  face,  to  be 
only  a  mortgage  or  security  for  money  advanced.  It  is  not 
enough  for  a  witness  to  say  that  a  previous  agreement  had 
been  made  for  a  mortgage  when  there  is  no  evidence  of  impo- 
sition, and  the  party  giving  the  deed,  at  the  time  of  its  execu- 
tion, knew  that  he  was  executing  an  absolute  deed  and  not  a 
mortgage.  Such  parol  testimony  can  only  be  acted  on  when 
there  has  been  a  mistake  or  fraud  in  making  the  written  con- 
veyance different  from  the  original  contract.(a) 

§  1041.  In  the  case  of  an  agent  to  sell  who  receives  an  abso- 
lute deed  of  the  land,  in  order  to  facilitate  him  in 
making  a  sale,  it  is  also  allowable  to  show  that  the  J^ec^of 
conveyance  was  in  the  nature  of  a  mortgage,  not- 
withstanding the  Statute  of  Frauds.(6)    And  where  money  is 
lent  at  usury,  and   a  mortgage  given  to  secure  it,  though 
the  party  afterwards  execute  a  bill  of  sale  by  an  agent,  yet  if 
the  authority  of  the  agent  be  doubtful  and  the  price  inade- 

(y)  Cook  v.  Eaton,  16  Barb.  439.  lute  conveyance  to  B.  until  the  defeas- 

In  Card  v.  J  affray,  2  Sch.  &  Lef.  374,  ance  should  be  executed.    A.  becoming 

A.  was  indebted  to  B.,  and,  having  a  bankrupt,  the  conveyance  to  B.  was 

agreed  for  the  purchase  of  a  lot  of  held  to  be  an  imperfect  mortgage,  giv- 

ground,  proposed  to  B.  that  the  con-  ing  him  a  specific  lien  in  preference  to 

veyance  should  be  made  to  him  as  a  the  other  creditors, 
security  for  the  debt,  and  by  a  note  to        (2)  Arnold,  Adm.  v.  Mattison,  3  Rich, 

his  attorney  directed  the  conveyance  so  Eq.  153. 

to  be  made.    At  the  same  time  a  defeas-        (a)  M'Laurin,   Adm.   v.  Wright,   2 

ance  was  prepared  reciting  the  agree-  Ired.  Eq.  94,  citing  oases, 
ment  but  not  executed,  and  A.  directed        (6)  Collins  v.  Tillou,  26  Conn.  375. 
his  attorney  not  to  deliver  up  the  abso- 
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quate,  the  chancellor  will  hear  parol  proof  to  unfold  the  whole 
transaction  and  to  show  that  a  mortgage  only  was  intended, 
and  in  such  a  case,  where  the  mortgagee  has  abused  a  con- 
fidence and  seeks  to  hold  the  absolute  property,  the  chancellor 
will  permit  a  redemption.((?) 

§  1042.  Iu  any  event  and  whatever  the  ground  is  upon 
which  the  absolute  deed  is  allowed  to  be  shown  a 
mortgage,  the  evidence  must  be  clear,  direct,  and 
conclusive.^)  A  deed,  absolute  on  its  face,  requires 
clear,  explicit,  and  unequivocal  proof  to  be  shown  a  mortgage; 
and  where  the  parties  flatly  contradict  one  another  as  to  what 
was  the  intention,  it  requires  other  proof  to  turn  it  into  a 
mortgage ;  nor  is  it  sufficient  that  the  consideration  expressed 
is  somewhat  greater  than  was  actually  paid  by  the  grantee 
where  the  deed  was  drawn  by  the  grantor  without  the  gran- 
tee's knowledge  or  assent  \{e)   especially  after  great  lapse  of 


Clear  evi- 
dence re- 
quired. 


(c)  Cook  v.  Colyer,  2  B.  Mon.  72. 
For  cases  of  absolute  deeds,  intended 
to  secure  usurious  loans,  see  Fergu- 
son v.  Sutphin,  8  111.  570 ;  Murphy  v. 
Trigg,  1  Mon.  73 ;  Lindley  v.  Sharpe, 
7  Monr.  252 ;  Mason  v.  Lord,  40  N.  Y. 
487 ;  Flint  v.  Sheldon,  13  Mass.  448. 

(d)  Bryan  v.  Cowart,  21  Ala.  92; 
Brantley  v.  West,  27  Ala.  452 ;  English 
v.  Lane,  1  Porter,  350 ;  Trieber  v.  An- 
drews, 31  Ark.  163 ;  Hopper  ».  Jones, 
29  Cal.  18 ;  Whitsett  v.  Kershow,  4 
Col.  419 ;  Chaires  v.  Brady,  10  Flor. 
133;  Hartnett  v.  Ball,  22  III.  43; 
Linclauer  v.  Cummings,  57  III.  200; 
Price  v.  Karnes,  59  111.  276 ;  Hancock 
v.  Harper,  86  III.  405 ;  Miller  v.  Thomas, 
14  111.  428 ;  Hyatt  v.  Cochran,  37  Iowa, 
309  ;  Crawford  v.  Taylor,  42  Iowa,  260  ; 
Wood  worth  v.  Carman,  43  Iowa,  504 ; 
Sinclair  v.  Walker,  38  Iowa,  575; 
Cooper  v.  Skeel,  14  Iowa,  579 ;  Corbit 
v.  Smith,  7  Iowa,  60;  Van  Meter  v. 
McFadden,  8  B.  Monr.  435 ;  Bank  of 
Westminster  v.  Whyte,  1  Md.  Ch.  536 ; 
Johnson  v.  Van  Velsor,  43  Mich.  209  ; 
Pierce  v.  Traver,  13  Nev.  256 ;  Bing- 
ham v.  Thompson,  4  Nev.  224 ;  Condit 
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v.  Tichenor,  4  Gr.  Ch.  (N.  J.)  43 ;  Lo- 
kerson  v.  Stillwell,  2  Beasley,  357 ; 
Elliott  v.  Maxwell,  7  Ired.  Eq.  246 ; 
Sellers  v.  Stalcup,  7  Ired.  Eq.  13 ;  Fla- 
herty v.  Flaherty,  32  Leg.  Int.  284  (S. 
C.  Pa.);  Odenbaugh  v.  Bradford,  67 
Pa.  St.  96  ;  Todd  v.  Campbell,  32  Pa. 
St.  250;  Arnold  v.  Mattison,  3  Rich. 
Eq.  153;  Carter  v.  Carter,  5  Tex. 
93 ;  Haynes  v.  Swann,  6  Heisk.  560 ; 
Phelps  v.  Seely,  22  Gratt.  573;  Mo 
Clellan  v.  Sandford,  26  Wis.  607 ;  But- 
ler v.  Butler,  46  Wis.  430  ;  Hubbard  v. 
Stetson,  3  McArthur,  113.  In  the  case 
of  chattels,  Lane  v.  Dickerson,  10  Yerg. 
(Tenn.)  373;  Purington  v.  Akhurst, 
74  111.  490 ;  Scott  v.  Britton,  2  Yerg. 
(Tenn.)  215. 

(e)  Stewart's  App.,  98  Pa.  St.  377. 

See,  as  to  the  nature  and  amount  of 
evidence  necessary  in  these  oases,  Rus- 
sell v.  Southard,  12  How.  139,  with 
authorities  cited  ;  Watkins  v.  Stockett, 
6  Har.  &  J.  435,  deciding  that  the  proof 
must  be  of  fraud  or  what  would  be  a 
trust ;  Moore  v.  Keep,  5  Mo.  App.  593  ; 
Phelps  v.  Seely,  22  Gratt.  573. 

In  Todd  v.  Campbell,  32  Pa.  St.  250,  it 
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time.(/)  And  upon  a  bill  to  have  a  deed,  absolute  on  its  face, 
declared  a  mortgage,  and  for  leave  to  redeem  filed  thirteen 
years  after  the  transaction,  and  seven  years  after  a  refusal  to 
accept  the  amount  offered  as  the  sum  due,  it  is  incumbent  on  the 
complainant  to  establish  by  clear  evidence  beyond  all  cavil  the 
allegations  he  makes.  If  there  is  laches  a  good  excuse  must 
be  shown  ;(y)  or  when  the  answer  under  oath  clearly  and  dis- 
tinctly denies  the  mortgage  ;(h)  and  the  burden  of  proof  is 
upon  him  who  seelcs  to  turn  the  absolute  deed  into  a  mort- 
gage.® 

§  1043.  In  regard  to  the  right  of  creditors  as  affected  by  the 
rule  now  under  discussion,  it  may  be  remarked  that 
as  against  them  it  has  been  decided  that  an  abso- 
lute deed,  intended  as  a  mortgage,  is  fraudulent.  And  a  vol- 
untary conveyance,  absolute  in  form,  made  by  a  debtor  to  one 
creditor,  in  order  to  defraud  his  other  creditors,  will  not  be 
deemed  an  equitable  mortgage  by  proof  of  a  subsequent  oral 
agreement  between  the  grantor  and  the  grantee,  whereby  the 
latter  agreed  to  reconvey  on  payment  of  the  amount  due 
him  ;(j)  but  deeds  absolute  on  their  face  and  registered,  but 
intended  as  mortgages,  to  secure  a  small  existing  indebtedness 
to  the  vendee  and  mortgagee,  and  also  to  stand  as  security, 


was  said  that  parol  evidence  to  prove 
an  absolute  deed  to  be  a  mortgage  most 
be  clear  and  convincing  ;  that  the  re- 
tention of  possession  by  the  grantor  is 
a  circumstance  of  great  weight  in  deter- 
mining the  question,  and  that  a  chan- 
cellor will  not  decree  a  deed  absolute 
on  its  face  to  be  a  mortgage  on  proof  of 
mere  verbal  declarations  of  the  par- 
ties ;  but  facts  and  circumstances  must 
be  shown  inconsistent  with  the  idea  of 
an  absolute  purchase. 

(/)  Hancock  v.  Harper,  86  111.  445. 

(?)  Maher  v.  Farwell,  97  111.  56. 

(A)  Taintor  v.  Keyes,  43  IU.  332. 

(0  Knowles  v.  Knowles,  86  III.  1. 
As  to  cases  in  which  the  evidence  was 
held  to  be  insufficient,  see  Remington 
v.  Campbell,  60  III.  516. 

In  Babcock  v.  Wyman,  19  How.  299, 


Campbell  and  Catron,  JJ.,  dissenting, 
the  parol  evidence  admitted  to  show  a 
defeasance  or  trust  seems  to  have  con- 
sisted of  conversations  showing  that 
there  was  a  parol  defeasance  which 
had  been  designedly  omitted. 

In  Howland  v.  Blake,  7  Biss.  40 ;  97 
U.  8.  624,  a  parol  statement  by  a  mort- 
gagee, when  foreclosing,  that  he  only 
commenced  the  suit  to  perfect  title,  and 
that  the  plaintiff's  interest  should  not  be 
affected ;  and  that  he  would  carry  out  a 
previous  agreement  as  to  its  being  the 
security,  would  not  make  an  absolute 
deed  obtained  by  the  mortgagee  upon 
foreclosure  a  conditional  one. 

(j)  Hasson  v.  Barrett,  115  Mass. 
256 ;  Gregory  v.  Perkins,  4  Dev.  50 ; 
Halcomb  v.  Ray,  1  Ired.  342. 
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under  a  verbal  agreement  for  future  advances  by  the  vendee 
on  behalf  of  the  vendor,  are  valid  securities  as  to  the  indebt- 
edness existing  at  the  time  they  were  made,  but  fraudulent 
as  to  the  other.(A)  And  if  a  debtor  conveys  property  by  an 
absolute  deed,  but  intended  solely  as  security,  the  courts  treat 
it  as  a  mortgage,  not  only  upon  his  application,  but  also  upon 
the  application  of  his  creditors,  and  he  has  an  interest  in  the 
property  which  may  be  seized  under  an  attach ment.(J) 

So  if  a  mortgage  is  given  in  the  form  of  an  absolute  deed, 
and  the  defeasance  withheld  from  the  records  for  the  purpose  of 
misleading  and  delaying  the  mortgagor's  creditors,  the  right  of 
redemption  will  not  thereby  be  lost.  In  such  cases  the  aid  of 
the  courts  is  not  asked  to  enforce  a  fraudulent  instrument. 
The  fraud,  if  any,  is  in  the  deed,  not  in  the  defeasance,  which 
may  be  claimed  to  be  enforced  according  to  its  legal  effect ; 
the  defeasance  is  honest  as  between  the  parties,  if  it  was  not 
to  injure  creditors.(m) 

§  1044.  As  to  the  effect  of  the  recording  acts  upon  the  lien 

of  absolute  deeds  shown  by  parol  to  be  merely  mort- 

5on8et£      gage8»  it  may  be  noticed  that  an   absolute  deed 

shown  by  parol  to  be  a  mortgage  must  be  registered 

as  a  mortgage  if  it  is  not  to  be  postponed  to  a  subsequent 


(Jfc)  Turbeville  v.  Gibson,  5  Heisk. 
(Tenn.)  582,  with  cases;  De  Wolf  v. 
Strader,  26  111.  225. 

(/)  Bennett  t>.  Wolverton,  24  Kan. 
284. 

(m)  Clark  v.  Condit,  3  G.  E.  Gr.  358. 

In  Chase  v.  Peok,  21  N.  Y.  584,  upon 
scouring  a  grant  of  land  the  grantee 
executed  an  agreement,  not  under 
seal,  to  support  and  maintain  the 
grantor,  pledging  for  that  purpose 
the  produce  of  the  land,  and  should 
that  prove  insufficient,  appropriating 
the  entire  fee;  and  it  was  held  that 
this  agreement  being  the  consideration 
of  the  grant  takes  effect  as  an  equitable 
mortgage  of  the  land.  The  grantee  be- 
coming insolvent  and  unable  to  per- 
form the  agreement  to  maintain  the 
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grantor,  reconveyed  the  land,  partly  for 
the  purpose  of  thus  providing  for  the 
support  of  the  grantor,  and  partly  to 
hinder  and  delay  creditors ;  and  it  was 
also  held  that  a  judgment  creditor 
purchasing  the  land  upon  sale  on  exe- 
cution took  subject  to  the  equitable 
mortgage. 

In  Colorado  it  has  been  held  that  a 
deed,  absolute  on  its  face,  but  intended 
as  a  mortgage,  is  not  fraudulent  and 
void  as  to  creditors  ;  under  the  authori- 
ties such  a  conveyance  is  an  indication 
of  fraud  merely  as  against  existing 
creditors ;  but  is  not  conclusive  evi- 
dence of  fraud,  and  may  be  rebutted 
by  evidence  of  an  honest  intention; 
Ross  v.  Dugan,  5  Col.  85. 
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mortgage  properly  registered.(n)  And  in  New  Jersey  some  of 
the  cases  say  that  the  recording  acts  do  not  apply  to  verbal 
defeasances,  and  a  deed  recorded  as  an  unconditional  convey- 
ance decreed  to  be  a  mortgage  was  entitled  to  priority  as 
8uch.(o)  In  order  to  establish  that  an  absolute  deed  was 
intended  as  a  mortgage  it  is  not  material  that  the  conveyance 
should  be  made  by  the  debtor  or  by  him  in  whom  the  equity 
of  redemption  is  claimed  to  exi8t.(p)  And  where  a  wife  signs 
a  deed  given  as  security  only  on  condition  that,  on  payment  of 
the  amount  secured,  the  grantee  shall  convey  the  premises  to  a 
third  person,  the  grantee  cannot  dispose  of  the  property  other- 
wise, and  after  he  has  conveyed  as  agreed  the  validity  of  the 
trust  to  him  cannot  be  questioned  on  the  ground  that  it  is 
not  in  writing.(y)  If  land  is  conveyed  by  a  deed  absolute  in 
form  but  really  as  security  for  a  loan,  a  purchaser  from  the 
grantee  without  notice  that  the  grant  was  intended  as  a  mort- 
gage acquires  title  free  from  the  equity  of  the  grantor.(r)  And 
knowledge  of  a  parol  contract  between  a  prior  grantor  and 
grantee  will  not  affect  one  who  purchases  from  the  person 
having  both  the  legal  title  and  possession,  unless  he  purchases 
fraudulently  and  with  intent  to  defeat  the  equitable  claim  of 
the  first  grantor.(s)  So  where  one  person  acquires  real  estate, 
but  has  the  deed  made  to  another  for  his  benefit  the  grantee 
is  but  a  trustee  for  him  and  subject  to  the  same  equities  that 
would  have  applied  against  the  beneficiary  had  the  convey- 
ance been  made  to  him  ;  and  the  same  rule  applies  to  a  grantee 
of  the  trustee  who  does  not  pay  for  the  property  until  loijg 
after  the  filing  of  a  bill  to  impeach  and  avoid  the  several 
conveyances.    Where  one  having  notice  that  an  absolute  deed 

(n)  James  v.  Morey,  2  Cow.   293;  land,  3  McLean  (G.  C),  140,  where, 

Clark  v.  Condit,  3  C.  E.  Gr.  358.  nnder  the  peculiar  wording  of  the  act 

(o)  Kline  v.  McGuckin,  24  N.  J.  Eq.  of  1831,   of  Ohio,   a  mortgage  unre- 

413,  citing  cases  in  many  of  the  states,  corded  was  held  invalid  even  as  an 

In  Lake  v.  Dowd,  10  Ohio,  425,  it  equitable    mortgage,    Lake    v.   Dowd 

was  held  that  a  deed  defectively  exe-  being  distinguished, 
cuted  was  good  and  preferred  as  being        (j>)  Carr  v.  Carr,  52  N.  Y.  251. 
an  equitable  mortgage  to  a  later  judg-        (<y)  Barber  v.  Milner,  43  Mich.  248. 
ment   lien;    Bank  of   Muskingum  v.        (r)'PioPico  v.  Galiardo,  52Cal.  206. 
Carpenter,  7  Ohio,  72,  being  followed;        (*)  Conner  r.  Chase,  15  Vt.  764. 
atd  vide  Doe  d.  Sturgess  v.  Bank  of  Cleve- 
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is  only  a  mortgage  to  secure  a  debt,  procures  a  deed  from  the 
mortgagee  he  will  occupy  the  position  of  assignee  of  the 
mortgage,  and  his  title  will  not  be  subjected  in  a  creditor's 
bill  to  the  payment  of  a  judgment  against  the  mortgagee  when 
no  redemption  from  the  mortgage  is  sought.^) 
§  1045.  The  rule  that  an  equitable  mortgage  is  created  by 
deposit  of  title-deeds  is  in  England  well  established. 
moJl^e0     But  it  is  considered  an  evasion  of  the  Statute  of 
^nEn^and.  Frauds>  and  though  admitted,  the  doctrine  is  fol- 
lowed reluctantly   and   with    extreme  dissatisfac- 
tion.^)   Sir  Wm.  Grant,  in  stating  his  reasons  for  his  disap- 
proval of  the  doctrine,  said  that  it  was  not  to  be  extended,  and 
that  where  deeds  were  deposited  for  the  purpose  of  having  a 
mortgage  drawn,  no  equitable  mortgage  by  the  deposit  was 
created.(v)  In  one  of  the  cases  Lord  Eldon  expressed  the  sur- 
prise with  which  the  rule  had  been  received  by  the  profession, 
and  stated  that  every  subsequent  case  justified  the  feeling,  and 
that  the  mischief  was  that  it  decided  upon  parol   evidence 
an  interest  in   land  within  the  Statute  of  Frauds.(i0)    In 
another  case  he  also  said   that   the  doctrine  of   equitable 
mortgage  by  way  of  deposit  of  title-deeds  had  been  too  long 
settled  to  be  upset,  but  it  might  be  said  it  ought  never  to 
have  been  established,  and  that  he  was  "  still  more  dissatisfied 
with  the  principle  of  allowing  the  deposit  to  be  a  security 
for  subsequent  advances.    The  contract  is  one  for  conveyance 
and  not  for  deposit.     The  subsequent  memorandum  in  writing 
creates  nothing  more  than  a  debt  by  simple  contract  and  can- 
not be  added  to  by  parol."    Lord  Eldon  expressed  the  opinion 
that  the  cases  had  gone  too  far.(z) 

(0  De  Clerq  v.  Jackson,  103  111.  658.  (»)  Norris  v.  Wilkinson,  12  Ves.  Jr. 

One  of  the  oases  holds  that  an  absolute  192.     See  note  to  Sumner's  edition  of 

deed  may  be  shown  to  be  a  mortgage  Vesey,  as  to  equitable  mortgages,  and 

although  it  had  passed  into  the  hands  see  note  to  Ex  parte  Coming,  9  Ves. 

of  a  grantee  who  had  paid  no  considera-  115. 

tion,  or  into  the  hands  of  a  bona  fide  (to)  Ex  parte  Mountford,  14  Ves.  Jr. 

purchaser  with  notice  ;  Zane  v.  Pink,  606.    See  also  Ex  parte  Haigh,  11  Ves. 

18  W.  Va.  695.  Jr.  403,  in  which  Lord  Eldon  lamented, 

(u)  See  an  article  in  the  15th  Central  but  accepted  the  ruling  of  Russell  v. 

Law  Journal,  July  21,  1882,  p.  46,  as  Russell. 

to  the  English  and  American  rule  upon  (a?)  Ex  parte  Hooper,  1  Merivale,  9. 

this  subject.  See  in  the  Irish  Law  Times  and  Solioi- 
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1046.  In  Russell  v.  Russell,  1  Bro.  0.  C.  288,  the  leading 
case,  Lord  Loughborough  and  Lord  Commissioner 
Ashhuret  sustained  an  equitable  mortgage  by  de-  ^wiroie. 
posit  of  title-deeds.(y)    A  mortgagee  whether  legal 


tor's  Journal,  vol.  16,  April  29, 1882, 
No.  796,  pp.  185, 197,  209,  419  ;  a  valu- 
able article  on  the  subject. 

In  Ex  parte  Eensingston,  2  Ves.  k 
Bea.  79,  Lord  Bldon  again  said:  "  It 
has  been  so  long  settled  that  a  mere 
deposit  of  deeds  without  a  single  word 
passing  operates  as  an  equitable  mort- 
gage, that  whatever  I  might  have 
thought  originally,  I  must  act  upon 
that  as  settled  now.  I  have  often  ex- 
pressed my  surprise  how  it  oame  to  be 
so  settled ;  as  judicial  decisions  are  to 
be  found  that  a  lien  upon  deeds  may 
exist  without  giving  any  right  at  law 
to  the  estate ;  where  a  deposit  of  title- 
deeds  is  for  a  particular  purpose,  that 
purpose  may  be  enlarged  by  a  subse- 
quent parol  agreement,  it  not  being 
necessary  that  the  title-deeds  should 
be  given  back  and  then  re-delivered 
under  the  subsequent  agreement." 
See  note  for  cases  cited. 

In  Bozon  ©.Williams,  3  Yo.&Jerv.  150, 
the  doctrine  of  the  equitable  mortgage 
by  deposit  of  title-deeds  was  regretted 
by  Alexander,  C.  B.,  who  held  that 
where  it  had  been  allowed  was  always 
where  the  possession  (t.  e.,  of  the  title- 
deeds)  could  be  accounted  for  in  no 
other  way,  and  that  where  the  mort- 
gagee was  the  mortgagor's  solicitor, 
who  gave  no  notice  of  his  change  of  re- 
lation, the  mortgage  was  not  permitted 
to  stand. 

But  in  Keys  v.  Williams,  3  To.  & 
Coll.  55,  a  deposit  of  title-deeds  with  the 
view  of  having  a  mortgage  drawn  for 
money  previously  advanced,  was  held 
to  be  an  equitable  mortgage,  Lord 
Abinger,  C.  B.,  saying  that  he  did  not 
think  the  doctrine  of  equitable  mort- 
gages an  invasion  of  the  Statute  of. 

vol.  in. — 11 


Frauds,  the  deposit  being  a  pledge  for 
a  debt. 

(y)  See  notes  of  Perkins's  edition,  for 
numerous  oases  cited  to  this  point. 

Some  of  the  English  decisions  on  this 
subject  will  be  found  in  the  following 
oases:— 

Edge  v.  Worthington,  1  Cox,  211; 
Henry,  Re,  3  Ir.  Bq.  67 ;  Gye,  Re,  Ex 
parte  John  Smith,  2  M.  D.  &  De  G.  314 ; 
Burgess  v.  Moxon,  2  Jur.  N.  S.  1059  ; 
Carter,  Re,  13  L.  T.  N.  S.  477 ;  Baker, 
Re,  Ex  parte  Bisdee,  1  M.  D.  &  De  G. 
333;  Ashton  v.  Dalton,  2  Coll.  565; 
Boulton,  Ex  parte,  1  De  G.  &  J.  163 ; 
Jones  v.  Williams,  24  Beav.  47 ;  Kde  v. 
Knowles,  2  Y.  &  C.  C.  C.  172 ;  Heath- 
ooate,  Ex  parte,  2  M.  D.  &DeG.  711 ; 
Gillette,  Ex  parte,  3  Mont.  D.  &  D.  458  ; 
Hankey  v.  Vernon,  2  Cox,  12;  Eyre  v. 
McDowell,  9  H.  L.  C.  619;  James  v. 
Bydder,  4  Beav.  600  ;  In  re  Ogden,  Ex 
parte  Lloyd,  3  Deao.  and  Chitt.  765 ; 
Dixon  v.  Mucklestone,  L.  R.  8  Ch.  155; 
42  L.  J.  Ch.  210 ;  Richards  v.  Borratt,  3 
Esp.  102 ;  Roberts  v.  Croft,  2  DeG.  & 
J.  1 ;  Ex  parte  Farley,  1  M.  D.  &  DeG. 
683 ;  Daintry,  Re,  Ex  parte  Arkwright, 
3  M.  D.  &  DeG.  129  ;  Daw  v.  Terrell, 
33  Beav.  218 ;  Doe  v.  Roe,  5  Esp.  105  ; 
Rex  v.  Benson,  6  Price,  467 ;  Wardle  v. 
Oakley,  36  Beav.  27 ;  William  v.  Strat- 
um, 10  Snu&  M.  426 ;  Loathes,  Re,  3  D. 
&  C.  112;  Atkinson,  Re,  2  M.  D.  & 
De  G.  505 ;  Berry  o.  Mutual  Co.,  2 
John  Ch.  608;  Baynard  v.  Woolley, 
20  Beav.  585 ;  Brightwen,  Ex  parte,  1 
Swanst.  3 ;  Birch  v.  Ellames,  2  Anst. 
427 ;  Bulfine  v.  Dunn,  11  Ir.  Ch.  198  ; 
12  Ir.  Ch.  67 ;  Borron,  Re,  1  M.  &  A.. 
635 ;  4  D.  &  C.  3 ;  Jones,  Ex  parte,  3 
M,  &A..152. 
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or  equitable  is  entitled  after  the  death  of  the  mortgagor  to 
prove  his  whole  debt  in  an  administration  suit,  and  realize  the 
security  for  the  balance,  which  the  general  estate  may  be  de- 
ficient to  satisfy.  And  where  an  equitable  mortgagee  filed  his 
bill  praying  first  to  realize  his  security  and  then  to  prove  for 
the  balance  only  against  the  general  estate,  it  was  held  that  he 
was  asking  less  than  his  strict  rights  as  mortgagee,  and  his 
costs  were  allowed  out  of  the  proceeds  of  the  security  in  pri- 
ority to  those  of  the  executors.(^)  So  where  a  holder  of  shares 
in  a  railroad  company,  subject  to  the  provisions  of  the  compa- 
nies' clauses,  Consolidation  Act,  1845,  was  one  of  the  secretaries 
of  the  company,  and  a  solicitor,  and  borrowed  money  from  a 
client  on  a  deposit  of  the  certificate  of  the  shares,  but  no  fur- 
ther notice  of  the  deposit  was  given  the  company.  On  the 
solicitor  becoming  bankrupt,  it  was  held  that  the  shares  were 
at  his  order  and  disposition  under  the  Bankrupt  Act,  with  the 
consent  of  the  client.  But  it  was  doubted  whether  an  equit- 
able mortgage  of  railroad  shares  valid  against  assignees  in 
bankruptcy  of  the  mortgagor  could  be  made,  within  the 
meaning  of  the  Act.(a)  An  equitable  mortgage  by  deposit 
is  within  the  Statute  17  and  18  Vict.,  c.  113(6);  and  by  the 
law  of  Scotland  the  doctrine  does  not  prevail,  but  in  equity, 
in  England,  a  contract  as  to  land  in  other  countries,  especially* 
British  dominions,  is  the  same  as  if  made  in  England.(c) 
For  instance,  where  a  firm  trading  in  London  and  Shanghai, 
mortgaged  land  and  a  house  in  Shanghai,  by  deposit  of  deeds 
to  a  firm  in  Prussia,  the  contract  was  an  English  one,  and 
the  mortgage  a  good  incumbrance  on  Shanghai  property .(d) 

(2)  Tuokley  v.  Thompson,  1  Johns,  k  In  Hiern  v.  Mill,  13  Ves.  Jr.  114,  an 

Hemm.  126.  equitable  mortgage  by  deposit  of  title- 

And  as  to  costs,  see  Ex parieJSmmeT-  deeds  was  sustained  and  preferred  to 

ton,  3  Dea.  &  Ch.  654 ;  Sykes,  Ex  parte,  a  purchase  with  notice.    See  notes  for 

Buck,  350  ;  Connell  v.  Hardie,  3  Y.  &  C.  oases  as  to  equitable  mortgages. 

582 ;  Ex  parte  Brightwen,  Buck,  148 ;  (6)  Pembrooke  v.  Friend,  1  J.  &  H. 

Davies,  Re,  3  De  G.  &  Sm.  599 ;  Wary,  132. 

Ex  parte,  19  Vesey,  472 ;  Ex  parte  Trew,  (c)  Ex  parte  Podard,  In  re  Courtney, 

3  Madd.  372.  Mont.  &  C.  249. 

(a)  iftr/>art6Boulton,/nr6Sketohley,  (d)   Scheibler,   Re,  Ex  parte  Holt- 

1  De  G.  &  J.  163  ;  Ex  parte  Smyth,  3  M.  hausen. 
D.  &  DeG.  687,  distinguished. 
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And  under  the  laws  of  the  Madras  Presidency,  an  equitable 
mortgage  can  be  created  by  depositing  title  deeds ;  but  whether 
one  of  the  defendants,  being  a  Mohammedan,  could  convey 
without  writing,  it  appears  is  not  decided. (e) 

§  1047.  In  view  of  the  reluctance  of  the  courts  to  allow 
the  doctrine  of  equitable  mortgages,  these  will  not 
be  permitted  if  the  deposit  of  the  title  deeds  can  of  deposit 
be  accounted  for  in  any  other  way,(/)  And  as  to  ""i"1"*1- 
the  kind  of  deposit  necessary  to  create  the  mortgage  lien,  it 
may  be  said  that  the  mere  production  of  title  deeds  by  a 
creditor  does  not  make  an  equitable  mortgage^  g)  Besides  there 
must  be  an  actual  deposit  of  the  deeds ;  an  order  upon  a  third 
person  to  make  a  deposit  is  not  sufficient  ;(h)  and  the  deposit 
must  be  with  the  intention  of  creating  an  equitable  mortgage, 
and  for  no  other  purpose ;  and  a  deposit  for  instance  in  order  to 
have  a  mortgage  drawn  is  not  sufficient.(f)  On  the  other  hand, 
it  is  said  that  in  the  absence  of  other  proof,  evidence  of  an 
advance  of  money  and  the  finding  of  the  title-deeds  of  the  bor- 
rower in  the  possession  of  the  lender  will  establish  an  equitable 
lien  inasmuch  as  apart  from  any  deposit  of  the  deeds  if  one 
advances  money  on  an  agreement  to  have  the  mortgage 
assigned,  equity  will  substitute  him  for  the  mortgagee;  and 
•an  agreement  to  give  a  mortgage  and  delivery  of  title-deeds 
for  that  purpose  constitutes  an  equitable  mortgage.^')    And 

(e)  Varden  Seth  Sam  v.  Luokpathy,  was  held  that  a  deposit  of  title-deeds 

Rojee  Lallah  etal.t  9  Moore,  Ind.  App.  with  the  mortgagor's    wife    will   not 

321 ;  Doe  d.  Seebkristo  v.  East  India  create  an  equitable  mortgage.      Lord 

Co.,  6  Moore,  Ind.  App.  267.  Eldon  questioned  whether  a  deposit 

(/)  SeeNorrisv.  Wilkinson,  12  Ves.  with  a  third  person  other  than   the 

Jr.  192 ;  Bozon  v.  Williams,  3  Yo.  &  mortgagee  would  or  would  not  create  a 

Jerv.  150  ;  Fenwick  v.  Potts,  8  Be  G.  mortgage.    See  a  note  with  voluminous 

M.  &  G.  506.  citation  of  oases  on  the  whole  subjeot 

(g)  Chapman  v.  Chapman,  13  Bear,  of  equitable  mortgages. 

308.    In  Allen  v.  Knight,  11  Jur.  527,  (t)  Norris  v.  Wilkinson,  12  Ves.  Jr. 

it  was  held  that  where  the  title  deeds  192. 

of  an  estate  are  found  in  the  hands  of  (/)  Rockwell  v.  Hobby,  2  Sand.  Ch. 

a  mortgagor  this  does  not  postpone  a  9,  citing  on  the  general  subject,  Ex 

prior  mortgage  in  favor  of  a  later  when  parte  Coming,   9  Ves.  115;  Ex  parte 

there    is    nothing  to  show   why    the  Wetherell,    11    Ves.    401 ;    Ex  parte 

change  of  possession  was  made.  Haigh,   12   Ves.  403,    and   Ex  part* 

(A)  Collins,  Re,  3  M.  D.  &  D.  252.  Wright,  19  Ves.  258,  etc 

In  Ex  parte  Coming,  9  Ves.  Jr.  115,  it 
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where  executors  had  agreed  to  give  a  residuary  legatee  a  mort- 
gage on  the  testator's  real  estate  as  security  for  his  share,  and 
delivered  the  title-deeds  in  order  to  have  a  mortgage  drawn, 
the  agreement  and  the  delivery  of  the  deeds  constituted  a 
mortgage  as  against  the  executor  though  not  so  as  to  bind  the 
interests  of  the  other  residuary  legatees.(A)  And  a  memoran- 
dum or  agreement  showing  an  intention  to  deposit  title-deeds 
by  way  of  equitable  mortgage,  or  to  charge  the  property  com- 
prised in  those  deeds  with  the  payment  of  the  debt,  is  suffi- 
cient to  create  an  equitable  charge  without  actual  deposit.(i) 
Moreover,  an  agreement  to  deposit  a  lease  when  granted,  and 
which  is  subsequently  granted,  creates  an  equitable  mort- 
gage.^) 

§  1048.  With  regard  to  the  number  of  the  title  deeds  neces- 
sary to  be  deposited  in  order  to  create  an  equitable 
de^er°f  mortgage,  it  is  sufficient  if  the  deeds  deposited  are 
the  material  ones,  though  they  are  not  the  most 
important  ;(n)  nor  is  it  necessary  that  all  of  them  shall  have 
been  deposited.(o)  But,  on  the  other  hand,  where  a  debtor  de- 
posited all  the  title-deeds,  except  the  deed  to  himself,  with  one 
creditor,  and  deposited  that  deed  with  another,  promising  to 
send  the  others,  it  was  held  that  neither  had  a  valid  equitable 
mortgage.(^) 

(&)  Hockley    v.   Bantock,    1  Rubs,  able  against    the  assignor  if  lie  had 

141.  lived.     But  as  after  his  death  his  exe- 

(/)  Ex  parte  Sheffield,  Re  Carter,  13  cutrix  knowing  nothing  of  the  other 

L.  T.  N.  S.  477.  arrangement  had  assigned,  the  agree- 

(m)  Ex  parte  Ornett,  Re  Pye,  3  M.  &  merit  was  not  executed. 
A.  153  ;  see  contra.  Ex  parte  Combe,  4        (n)  Lacon  v.  Allen,  3  Drewry,  582. 
Madd.  249.  (o)  Ibid. ;  Ex  parte  Chippendale,  1 

In  Smith  v.  Watson,  Banbury,  *55,  Deao.  67  ;  2  M.  &  A.  299. 
the  question  was   whether  an   agree-        (p)  Ex  parte  Pearse  and  Prothero,  1 

ment  to  assign  a  lease  as  security  shall  Buck,  525. 

be  carried  into  execution  as  against  an        In  Williams  v.  Stratton,  10  Sm.  & 

executrix  ;  in  a  case  in  which  the  as-  M.  418,  it  appears  that  equitable  mort- 

signor  died  before  making  the  assign-  gages   are  recognized  in   Mississippi, 

ment  but  sent  the  lease  to  Watson  with  but  the  deposit  must  be  of  all  the  title- 

a  letter  specifying  the  agreement  be-  deeds,  and  where  one  only  is  deposited, 

tween  them  to  a  scrivener  with  instruc-  and  perhaps  for  another  purpose  than 

tions.     It  was  thought  to  have  been  a  as  security,  no  mortgage  is  created, 
good  memorandum  within  the  Statute  of        In  Ratcliffe  v,  Barnard,  19  W.  R. 

Frauds,  and  would  have  been  enforce  340 ;  24  L.  T.  N.  S.  215  ;  40  L.  J.  Ch. 
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[8  1049. 


§  1049.  As  to  the  effect  of  a  written  memorandum  accom- 
panying the  deposit,(j)  it  will  be  noticed  that  while 
a  deposit  of  title-deeds  will  create  a  charge  on  the   p^°m" 
property  concerned   without    more,  yet  where    a   mem°- 
written  document  accompanies  the  deposit  it  must 
be  referred  to  to  ascertain  the  provisions  of  the  mortgage,  and 
outside  of  the  writing  no  implied  charge  can  be  raised.(r)    If 
a  written   memorandum  does   not  specify  the  purpose  for 
which  deeds  are  deposited,  the  party  will  only  be  entitled  to 
an  order  as  on  a  deposit  without  any  memorandum  in  writ- 
ing;^) and  an  equitable  mortgage  by  the  deposit  of  the  title- 
deeds  accompanied  by  a  memorandum  signed  by  the  mort- 
gagor stating  the  purpose  of  the  deposit  and  agreeing  to  make 
a  formal  mortgage  if  required,  has  a  priority  as  against  a 
subsequent  judgment  creditor  without  notice  of  the  mortgage 
who  has  obtained  possession  of  the  land  under  an  elegit.(f) 
And  in  a  case  where  the  title  deeds  were  deposited  by  the 
defendant  with  the  plaintiff  as  an  indemnity  against  contin- 
gent payments,  but  there  was  no  agreement  to  execute  a  for- 
mal mortgage,  and  before  the  plaintiff  had  made  any  payments 


147,  A.  deposited  the  two  latest  title- 
deeds  with  C.  as  security,  and  after- 
wards deposited  the  earlier  deeds  with 
his  bankers  stating  them  to  be  all  the 
title-deeds  of  the  property.  He  after- 
wards incurred  a  debt  of  £1000  to  B., 
and  offered  to  secure  it  by  a  mortgage 
of  the  above-mentioned  estate,  and  B. 
then  paid  the  sum  due  to  the  bankers 
and  obtained  the  deeds  deposited  with 
them.  B.'s  solicitor  did  not  open  the 
parcel  nor  discover  that  the  two  latest 
deeds  were  missing  until  after  a  legal 
mortgage  to  secure  the  £1000  had  been 
executed  to  B.  On  making  the  dis- 
covery B.  filed  a  biU  of  foreclosure 
against  both  A.  and  C,  and  foreclosed 
A.,  but  had  his  bill  dismissed  with 
costs.  C.  now  filed  a  bill  to  foreclose  A. , 
but  this  also  was  dismissed,  as  the  court 
would  not  interfere  on  either  side,  and 


the  person  who  has  the  legal  estate  is 
not  to  be  postponed  to  the  prior  mort- 
gagee by  deposit. 

(?)  See  generally  as  to  accompany- 
ing memoranda,  English  v.  MoElroy,  62 
Ga.  413  ;  Corlett,  Ex  parte,  1  M.  D.  k 
D.  689 ;  5  Jur.  555 ;  Ogbourne,  Re,  2 
M.  D.  &  De  G.  711 ;  Rucker,  Re,  1  M. 
&  A.  483  ;  Borrodaile,  Ex  parte,  2  M.  & 
A.  398. 

(r)  Shaw  v.  Foster,  L.  R.  5  H.  of  L. 
339. 

(*)  Ex  parte  Wm.  Smith,  Re  Heat- 
ley,  1  M.  D.  &  De  G.  165. 

(0  Whitworth  v.  Gaugain,  3  Hare, 
416 ;  see  Ex  parte  Rogers,  3  Mont.  D. 
D.  297  ;  7  Jur.  406,  for  the  form  of  an 
order  upon  the  petition  of  the  equitable 
mortgagee,  with  accompanying  memo- 
randum when  the  memorandum  has 
been  lost. 
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be  filed  a  bill  to  have  a  formal  mortgage  executed,  it  was  held 
that  he  was  not  entitled  thereto,  but  only  to  a  memorandum 
signed  by  the  defendant  specifying  the  terms  of  deposit.(w) 
Moreover,  a  letter  written  to  her  counsel  by  a  mortgagee  which 
recites  a  deposit  of  certain  deeds  is  not  a  good  memorandum  to 
carry  costs,  when,  in  fact,  the  equitable  mortgage  was  by  other 
deeds  of  the  mortgagor.  The  mistake,  however,  does  not  invali- 
date the  mortgage.(v)  Oral  evidence  is  admissible  to  show  that 
a  policy  of  insurance  should  have  accompanied  deeds  deposited 
as  security  when  the  policy  of  insurance  was  not  mentioned  in 
the  memorandum  of  deposit,  and  the  Statute  of  Frauds  has  no 
application.^)  And  freehold  title  deeds  will  be  included  in  an 
order  of  sale  when  they  were  intended  to  be  deposited  together 
with  leasehold  lands,  and  when  they  were  mentioned  in  the 
memorandum  of  deposit.^)  Bo  to  create  an  equitable  sub-mort- 
gage by  re-deposit  of  deeds  originally  deposited  by  way  of 
equitable  mortgage,  it  is  not  necessary  that  the  written  memo- 
randum accompanying  the  first  transaction  should  be  deposited 
upon  the  secondly)  Thus  where  a  loan  was  made  on  a  deposit 
of  agreements  for  building  leases  with  a  written  memorandum, 
and  afterwards  the  leases  were  obtained  and  deposited  in  lieu 
of  the  agreement,  but  without  any  fresh  memorandum,  it  was 
held  that  the  order  might  be  made.(z)  And  if  a  trustee  of  a 
mortgage  debt  for  himself  and  an  annuitant  deposit  the  title- 
deeds  to  secure  a  debt  of  his  own  and  becomes  bankrupt,  the 
assignees  cannot  successfully  oppose  the  depositary  on  his 
application  for  the  usual  order  on  au  equitable  mortgage.(a) 
Moreover,  the  expression, "  may  advance,"  in  a  written  memo- 

(u)  Sporle  v.  Whayman,  20  Beav.        (»)  Re  Moore,  Ex  parte  Powel,  6  Jur. 

607.  491 ;    Ex  parte  Cowell,  Re  Inwood,  12 

In  Ex  parte  Miller,  18  L.  J.  N.  S.  Jur.  411. 
Bky.  9 ;  3  De  Q.  &  Sm.  553,  documents        (u?)  Ferris  v.  Mullins,  18  Jar.  718. 
of  title  were  deposited  with  a  written        (x)  Ex   parte   Leathes,   3  Deao.  & 

memorandum    expressing    that    they  Chitt.  112. 

were  deposited  to  secure  an  annuity,        (y)  Ex  parte  Smith,  Re  Hildyard,  2 

also  secured  by  bond.    The  bond,  but  M.  D.  &  De  G.  587. 
not  the  memorandum,   was  enrolled,        (z)  Re  Anderson,  3  De  G.  &  Sm.  600. 
and  the  court  declined  to  direct  a  sale        (a)  Ex  parte  Smith,   Re  Hildyard, 

of    the   property    comprised    in    the  supra* 
security. 
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randum  accompanying  an  equitable  mortgage  does  not  neces- 
sarily prevent  the  deposit  from  being  a  security  for  past  ad- 
vances.^) And  while  a  memorandum  accompanying  the  deposit 
of  deeds  is  not  necessary  to  the  validity  of  an  equitable  mort- 
gage, yet  where  there  was  no  memorandum  accompanying  a 
deposit  made  twelve  years  since,  the  court,  after  the  death  of 
the  bankrupt,  will  not  interfere  to  make  the  common  equitable 
mortgage  order.(c)  And  where  also  there  was  no  memorandum 
upon  a  deposit  of  railroad  bonds,  and  a  bill  was  filed  praying 
for  a  foreclosure  or  sale,  it  was  held  that  the  holder  of  the 
bonds  so  deposited  was  a  mere  pledgee  of  chattels,  and  only 
entitled  to  sale  and  not  foreclosure.(d)  An  equitable  mort- 
gage of  leasehold  made  by  deposit  of  deeds  without  a  memo- 
randum will  not  as  against  a  trustee  in  bankruptcy  pass  the 
trade  fixtures  without  a  registered  assignment  according  to 
the  Bills  of  Sale  Act  of  1854.(e) 

§  1050.  As  has  already  been  stated,  the  doctrine  of  equi- 
table mortgages  is  not  to  be  extended  ;  but  the  rule 
has  gone  to  the  length  of  allowing  a  deposit  of  title-  2d^nc^ent 
deeds,  to  cover  subsequent  incumbrances^/)  Thus 
where  the  deposit  is  with  a  firm  upon  a  verbal  agreement,  it 
may  be  extended  by  a  subsequent  verbal  agreement  for  the  secu- 
rity of  a  new  sum  upon  a  change  of  partners.^)  And  a  letter 
reciting  that  certain  deeds  have  been  deposited  to  secure  a  par- 
ticular debt,  together  with  a  subsequent  letter  requesting  further 
accommodation,  on  the  ground  that  the  depositary  holds  ample 
security  for  the  amount  of  the  depositor's  account,  constitute 
a  sufficiently  definite  memorandum  in  writing  of  an  equitable 


(6)  Ex  parte  Smith,  Re  Hildyard,  2  Warner,  Ex  parte,  19  Ves.  202 ;  Whit- 

M.  D.  &  De  a.  587.  ting,  Re,  27  W.  R.  385  ;  L.  R.  10  Ch. 

(c)  Ex  parte  Jones,  Re  Oliver,  3  M.  D.  615. 

&  A.  152-327.  (/)  Ex  parte  Langston,  17  Vea.  Jr. 

(d)  Carter  v.  Wake,  46  L.  J.  N.  S.  228 ;  Ex  parte  Kensington,  2  V.  &  B. 
Ch.  841.  83 ;  Ex  parte  Hooper,  1  Merrivale,  7 ; 

(e)  Ex  parte  Tweedie,  Re  Trethowan,  Ex  parte  Coombe,  17  Ves.  Jr.  369  ;  Ex 
36  L.  T.  N.  S.  70  ;  see,  also,  as  to  a  parte  Whitbread,  1  Rose,  299  ;  Ex  parte 
deposit  without  a  written  memoran-  Nettleship,  Re  Buskill,  10  L.  J.  Bkey. 
dam,  Ex  parte  Ord,  1  Deao.  16 ;  Back-  67  ;  5  Jar.  733 ;  2  Md.  &  De  G.  124. 
hoase  v.  Charlton,  L.  R.  8  Ch.  D.  444  ;  (g)  Ex  parte  Lloyd,  1  Glyn's  Cas. 
Crone  v.  Hegarty,   L.   R.   3  Ir.   50  ;  Bkoy.  391. 
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mortgage  for  the  whole  amount  due,  so  as  to  entitle  the  de- 
positary to  his  costs.(A)  And  if  a  trader  executes  a  mortgage 
of  real  estate  with  a  borrowing  clause,  and  deposits  the  title- 
deeds  with  the  mortgagee, and  subsequently  accepts  a  bill  drawn 
by  third  parties,  which  he  is  unable  to  pay,  and  thereupon 
writes  to  the  drawer  to  say  that  it  shall  be  paid  out  of  the 
produce  of  the  mortgaged  premises,  and  that  he  will  not  take 
his  title-deeds  out  of  the  mortgagee's  hands  until  the  bill  is 
paid,  and  the  mortgagees  communicate  to  the  drawers  their  as- 
sent to  the  arrangement,  it  is  held  that  the  drawers  are  enti- 
tled to  an  equitable  mortgage.(f)  So  where  title-deeds  are  ori- 
ginally deposited  to  secure  an  usurious  contract,  and  after- 
ward a  further  advance  is  made  at  a  higher  rate  of  interest, 
but  upon  a  personal  contract,  which  was  not  void  by  the  usury 
statutes,  and  it  is  subsequently  agreed  by  parol  that  a  mort- 
gage shall  be  made  of  the  hereditaments  to  which  the  deeds 
related  for  both  debts  with  interest  at  five  per  cent,  per  an- 
num, it  is  held  that  the  original  deposit  being  void,  the  sub- 
sequent parol  agreement  cannot  be  sustained  as  a  fresh  deposit, 
for  the  deeds  must  be  regarded  as  having  been  from  the  first 
in  the  possession  not  of  the  lender,  but  of  the  borrower.(y) 
§  1051.  The  English  doctrine  of  equitable  mortgages  by  de- 
posit of  title-deeds  has  not  been  generally  followed 
United  in  the  United  States.  In  cases  in  which  it  has  been 
state*,  allowed,  it  is  held  that  the  intention  to  make  a 
mortgage  must  clearly  appear,  and  that  the  mere  fact  of  de- 
posit is  not  enough.(&)    Thus  in  Alabama  the  doctrine  does  not 

(A)  Ex  parte  Corlett,  1  M.  D.  &  De  How.  (U.  8.)  250;  Trusoott  v.  King,  2 

G.   689.     In    Ex  parte  Whitbread,  1  Seld.  147 ;  Mead  v.  York,  2  Seld.  449  ; 

Rose,  297,  it  ia  said  that  the  doctrine  Biebinger  t>.  Continental  Bk.,  99  U.  S. 

of  equitable  mortgages  by  deposit  of  143. 

deeds  shall  not  be  extended  ;   and  if  In  Williams  v.  Hill,  19  How.  (U.  S.) 

one  advanoe  money  upon  the  security  250  (see,  also,  Truscott  v.  King,  and 

of  a  lease  at  the  time  deposited  with  Mead  v.  York,  supra,  as  to  parol  evi- 

another  creditor,  there  is  no  lien  be-  dence  being  admissible  to  show  that 

yond  the  debt  of  the  first  depositary.  subsequent  advances  have  been  made 

(t)  Re  Henry ;  Ex  parte  Grossfield,  3  under  the  terms  of  a  mortgage,  but 

Ir.  Eq.  67.  not  beyond  its  amount),  it  was  said 

(j)  James  v.  Rice,  Kay  Ch.  231.  that  real  property  conveyed  in  a  deed 

(k)  Mandeville  v.  Welch,  5  Wheat,  cannot  be  retained  as  a  security  for 

284.    See,  also,  Williams  v.  Hill,  19  advances  or  debts  subsequently  made 
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exi8t.(Al)  In  Georgia,  a  deposit  of  deeds  as  collateral  security  for 
a  debt  does  not  create  such  a  lien  in  the  land,  or  can  be  foreclosed 
at  law;  and  a  bill  in  equity  will  lie  to  complete  the  contract 
and  subject  the  land. (J)  In  Kentucky  the  rule  is  not  in  force.(m) 
In  Maine  it  is  said  that  the  grantee  in  possession  cannot  make 
an  equitable  mortgage  by  depositing  unrecorded  deeds,  and 
thereby  defeat  a  prior  recorded  mortgage  of  the  same  premi- 
ses.^) But  a  loan  of  money  and  a  deed  given  as  security 
with  a  contract  not  under  seal,  showing  the  transaction,  will 
be  regarded  as  an  equitable  mortgage,  and  will  be  enforced  as 
such  in  the  hands  of  the  equitable  mortgagee  or  his  assignee 
taking  the  assignment  with  full  knowledge  of,  and  subject  to, 
all  equities  between  the  original  parties.(o)  In  a  Massachu- 
setts case  there  was  an  agreement  in  writing  that  a  deed  to  be 
executed  should  be  deposited  with  a  third  person  until  a  sum 
of  money  advanced  by  the  grantee  to  the  grantor  should  be 
repaid,  or  until  a  day  specified,  and  in  default  of  such  repay- 
ment at  the  day  it  should  be  delivered  to  the  grantee,  who 
might  thereupon  enter ;  and  it  was  held  that  the  deed,  together 
with  the  agreement  in  writing,  made  a  mortgage.^)  In 
Minnesota  they  do  not  exist  \{q)  but  in  Mississippi  it  was  held 
that  a  deposit  of  all  the  title-deeds  as  a  security  for  a  debt 
created  at  the  time  the  deposit  is  made,  constitutes  an  equit- 
able mortgage,  a  doctrine,  however,  not  to  be  extended ;  and 
such  mortgages  must  be  transferred  in  the  way  they  were  first 
created,  i.  i.,  by  deposit  of  the  title-deeds,  and  if  one  parts 

on  the  strength  of  a  parol  engagement,  (fc1)  Lehman  v.  Collins,  69  Ala.  128. 

and  citing  Ex  parte  Hooper,  1  Mer.  9  (0  English  t>.  MoElroy,  62  Ga.  413. 

(where  Lord  Eldon  said  that  the  doo-  See,   also,  Mims   v.  Macon  R.   R.,   3 

trine  of  mortgage  by  deposit  of  title-  Kelly  (Ga.),  341. 

deeds  was  not  to  be  extended),  it  was  (m)  Van  Meter  v.  MoFadden,  8  B. 

held  that  as  to  property  included  in  a  Mon.  435. 

deed  of  trust,  possession  of  the  deed  (n)  Hall  v.  McDuff,  24  Me.  311. 

could  not  be  treated  as  being  for  seen-  (o)  Lewis  v.  Small,  71  Me.  552. 

rity  of  subsequent  engagements.    See,  (/>)  Carey  v.  Rawson,  8  Mass.  159. 

also,  Curie  v.  Eddy,  24  Mo.  117.  In  Michigan,  see  Abbott  v.  Godfrey,  1 

See  Bispham's  Principles  of  Equity,  Mich.  378. 

332,  n.  9,  for  a  list  of  those  of  the  (c)  Gardner   v.  MoClure,   6  Minn. 

United  States,  where  equitable  mort-  250. 
gages  can  and  cannot  respectively  be 
made. 
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with  the  deposit  he  gives  up  his  lien.(r)  80  a  mortgage  by 
deposit  of  title-deeds  for  more  than  one  year  comes  within 
the  infra  annum  clause  of  the  Mississippi  Statute  of  Frauds, 
and  also  within  a  section  to  the  effect  that  no  estate  of  inherit- 
ance or  of  freehold,  shall  be  conveyed,  unless  the  conveyance 
be  declared  by  writing,  sealed  and  delivered.(s)  In  Missouri 
the  rule  is  doubted  ;(<)  but  the  deposit  of  a  policy  of  insur- 
ance will  give  a  lien  for  the  debt.(w)  In  New  Jersey  a  deposit 
makes  a  mortgage  ;(v)  and  in  New  York  equitable  mortgages 
are  apparently  recognized  as  valid,  and  in  the  absence  of 
other  proof,  evidence  of  an  advance  of  the  money,  and  of  the 
finding  of  the  title-deeds  of  the  borrower  in  the  possession  of 
the  lender  will  establish  an  equitable  iuortgage.(u>)  In  Ohio 
no  equitable  lien  exists  upon  real  estate  by  the  deposit  of  title- 
deeds,  although  accompanied  with  a  declaration  by  parol  of 
such  a  purpose  in  making  the  deposit.(x)  So  in  Pennsyl- 
vania they  have  never  been  recognized  ;(y)  but  a  deposit  of 
title-deeds,  with  a  written  power  to  sell,  is  equivalent  to  a 
mortgage.^)    In  Rhode  Island  the  deposit  of  a  deed  convey- 


(r)  Williams  v.  Stratton,  10  Sm.  & 
M.  426. 

(«)  Gothard  v.  Flynn,  25  Miss.  58. 

(0  Curie  v.  Eddy,  24  Mo.  117. 

(u)  Ellis  v.  Kreutzinger,  27  Mo.  311. 
In  Nebraska,  see  First  National  Bk.  v. 
Caldwell,  4  Dill.  C.  C.  314. 

(it)  Gale  v.  Morris,  29  N.  J.  Eq.  223  ; 
Griffin  i\  Griffin,  18  N.  J.  Eq.  104. 

(w)  Rockwell  v.  Hobby,  2  Sand.  Ch. 
9  ;  Marqnat  v.  Marquat,  7  How.  Pr. 
419 ;  Eaton  v.  Greene,  22  Pick.  526 ; 
Bowers  v.  Johnson,  49  N.  Y.  432; 
Stoddard  v.  Hart,  23  N.  Y.  556. 

O)  Probasoo  v.  Johnson,  2  Disney, 
96 ;  Bloom  v.  Noggle,  4  Ohio  (N.  S.),  56. 

(y)  Rickertv.  Madeira,  1  Rawle,  325 ; 
Shitz  v.  Deffenbach,  3  Pa.  St.  233; 
Bowers  v.  Oyster  ,3  Penna.  R.  (P.  &  W.) 
239. 

In  Rickert  v.  Madeira,  1  Rawle,  325, 
it  was  questioned  whether  the  equit- 
able mortgage,  by  deposit  of  title-deeds, 
was  good  ;  and  see  this  case  for  the  dis- 
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tinotion  between  a  legal  and  equitable 
mortgage  to  the  effeot  that  in  the  latter 
oase  the  estate  is  not  in  the  mortgagee. 

(*)  Edwards  Ezra.  v.  Trumbull,  50 
Pa.  St.  509. 

In  Sidney  v.  Stevenson,  11  Phila. 
178,  under  an  agreement  that  he  should 
keep  them  until  a  debt  was  paid,  the 
defendant  held  the  plaintiff's  title- 
papers  as  security.  The  plaintiff  filed 
a  bill  praying  that  the  defendant  be 
compelled  to  surrender  them,  but  it 
was  held  that  although  there  is  no 
parol  mortgage  in  Pennsylvania  by 
deposit  of  title-deeds,  yet  equity  would 
not  enforce  a  return  of  the  deeds  un- 
less the  plaintiff  complied  with  his  part 
of  the  agreement. 

In  Spencer  v.  Haynes,  4  W.  N.  C. 
152,  equitable  mortgages  in  Pennsyl- 
vania are  discussed  upon  a  motion  for 
judgment  upon  a  return  of  nihil  habet. 
It  appeared  that  a  memorandum  of 
deposit  of  deeds  to  secure  money  was 
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ing  the  legal  title  to  an  estate  as  security  for  the  amount  of  a 
mortgage  upon  it,  relinquished  by  the  mortgagee  to  the 
depositor  to  enable  him  to  obtain  the  title  from  the  holder  of 
the  equity  of  redemption,  constitutes  an  equitable  mortgage 
upon  the  estate  as  between  the  original  parties  to  the  deposit, 
and  those  subject  to  their  equities.(a)  In  South  Carolina  an 
indorsement  on  a  ship's  register  that  the  vessel  should  not  be 
sold  until  the  notes  given  for  the  purchase-money  were  paid 
constituted  an  equitable  mortgage,  especially  when  the  ship's 
register  was  left  with  the  vendor.(6)  In  Vermont  it  is  said  in 
one  of  the  cases  tbat  the  doctrine  of  equitable  mortgage  by 
deposit  of  title-deeds  was  established  in  England  not  without 
opposition  from  Lord  Eldon,  Sir  Wm.  Grant,  and  others,  on 
the  ground  of  the  Statute  of  Frauds,  and  that  there  was  less 
occasion  for  the  doctrine  where  there  are  recording  acts,  that 
the  doctrine  was  allowed  in  New  York  and  South  Carolina, 
and  denied  in  Pennsylvania  and  Kentucky,  and  doubted  as  to 
Vermont.(c)  In  Wisconsin  an  equitable  mortgage  by  deposit 
may  be  made.(d)  And  where  a  person  had  given  his  creditor 
a  promissory  note  containing  a  clause  reciting  the  deposit 
with  the  payee  of  certain  school  land  certificates,  giving  their 
numbers,  and  authorizing  the  payee  to  sell  the  land  repre- 
sented by  the  certificates,  if  necessary  to  pay  his  debt,  it  was 
held  to  be  an  equitable  mortgage,  but  it  is  doubted  whether 


stated  to  be  sealed,  "  witness  my 
hand  and  seal,"  bat,  in  fact,  was  not 
sealed;  it  was,  however,  proved  and 
recorded.  It  is  said  that  in  order  to 
be  a  mortgage  deed  a  seal  is  necessary, 
and  under  Act  of  1705,  under  which 
judgment  was  sought,  a  sci.  fa.  does 
not  lie  if  the  instrument  is  not  under 
seal.  The  court  further  say  that  if  it 
had  been  under  seal,  it  would,  at  least, 
have  been  a  good  equitable  mortgage, 
for  although  a  mere  deposit  of  title- 
deeds  as  a  security  without  any  writ- 
ing will  not  in  Pennsylvania  create  an 
equitable  mortgage,  yet  if  there  be  an 
agreement    in    writing     under    seal, 


stating  that  they  are  deposited  for  that 
purpose,  it  is  a  good  mortgage,  and 
this,  although  the  agreement  stipulates 
for  an  absolute  conveyance ;  and  a  seal 
is  not  neoessary  to  make  an  equitable 
mortgage.  But  an  unsealed  equitable 
mortgage  will  not  have  the  same  remedy 
as  other  mortgages,  and  therefore  an 
equitable  mortgage  created  by  an  in- 
strument not  under  seal,  is  not  within 
the  act  of  1705,  and  a  set.  /a.  does  not 
lie  upon  it. 

(a)  Haokett  v.  Reynolds,  4  R.  I.  512. 

(6)  Welsh  v.  Usher,  2  Hill  Ch.  170. 

(c)  Bioknell  v.  Bicknell,  31  Vt.  498. 

(d)  Jarvis  v.  Dutoher,  16  Wis.  307. 
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an  equitable  mortgage  by  mere  deposit  of  the  title-deeds  was 
valid.(e) 


(c)  Mowry  v.  Wood,  12  Wia.  413, 
and  the  court  say  that  a  promissory 
note  was  a  sufficient  compliance  with 
the  Statute  of  Frauds,  and  that  the 
mortgage  was  equitable  because  the 
transfer  did  not  comply  with  the  re- 
quisition of  Wis.  R.  S.,  ch.  28,  §  53, 
which  called  for  a  written  assignment 
to  pass  the  legal  title. 

Afterwards  in  Jarvis  v.  Dutcher,  16 
Wis.  315,  the  court  in  commenting 
upon  the  case  of  Mowry  t;.  Wood,  say 
"while  recognizing  the  distinction 
between  the  estate  oonveyed  which  is 
equitable,  and  the  certificate  itself,  as 
an  instrument  of  evidence,  to  which 
the  owner  may  have  a  legal  title,  we 
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endeavored  to  show  that  the  latter, 
that  is,  the  legal  title  to  the  certificate 
could  not  be  passed  without  an  assign- 
ment in  writing  as  prescribed  by  the 
statute.  With  our  conclusions  in  that 
respect  we  are  still  well  satisfied,  but 
we  nowhere  said,  nor  is  it  to  be  im- 
plied, that  the  estate  could  not  be 
transferred  without  such  formula.  On 
the  other  hand,  we  endeavored  to  show- 
both  by  reason  and  by  authority  that  the 
deposit  of  the  certificates  in  that  case, 
without  assignment,  was  an  equitable 
transfer  of  the  estate  to  seen  re  the 
payment  of  a  debt  contracted  by  the 
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CHAPTER  XLIII. 

PARTITION. 


§  1052.  The  rule. 

§  1053.  Tenants  in  oommon. 

§  1054.  Joint  tenants. 

§  1055.  Part  performance. 


§  1056.  Insufficient  part  performance. 
§  1057.  Evidence  required  of  perform- 
ance. 
§  1058.  In  law  and  equity. 


§  1052.  An  agreement  for  partition  of  land  is  within  the 
Statute  of  Frauds ;  and  the  rule  applies  whenever  _ 

T^i©  mil  a 

the  title  is  held  by  several  persons,  whether  in  joint 
tenancy,  in  co- parcenary,  or  in  common;  and  a  transfer  of 
his  interest  by  a  tenant  to  his  co-tenant  is  within  the  Statute. 
The  rule  in  equity  is  otherwise  ;(a)  but  the  rule  is  the  same  if 


(a)  Grati  v.  Grats,  4  Rawle,  434, 
citing  Wither'8  App.,  14  S.  &  R.  193 ; 
Pringle  v.  Sturgeon,  Litt.  Sel.  Cas. 
113  (Den.  I.) ;  Richman  v.  Baldwin, 
1  Zab.  395 ;  Galbreath  v.  Galbreath,  5 
Watts,  146.  See,  also,  John  v.  Sabattis, 
69  Me.  478;  Bach  v.  Ballard,  13  La.  Ann. 
487  ;  Johnson  v.  Wilson,  Willes,  253  ; 
Porter  v.  Hill,  9  Mass.  36,  the  case  of 
joint  tenants;  Dow  v.  Jewell,  18  N. 
H.  353  ;  Rob.  on  Frauds,  285 ;  Porter 
v.  Perkins,  5  Mass.  235. 

Woodhull  v.  Longstreet,  3  Harrison, 
408,  decided  that  though  at  common 
law  tenants  in  oommon  could  make  a 
parol  partition  executed  by  livery  of 
seisin,  yet  since  the  Statute  of  Frauds 
a  deed  or  writing  is  necessary.  Jack- 
son v.  Bradt,  2  Caines,  174,  was  dis- 
tinguished as  being  merely  to  the  ef-' 
feet  that  granting  words  are  not  neces- 
sary in  a  deed  of  partition  where 
possession  was  taken,  and  after  great 
lapse  of  time ;  Jackson  v.  Harder  being 


also  distinguished ;  and  the  other  New 
York  oases  were  said  merely  to  rest  on 
Jackson  v.  Bradt.  Blackstone,  2  Comm. 
323,  was  cited  as  laying  down  the  rale 
that  the  Statute  of  Frauds  has  abol- 
ished the  distinction  between  the  dif- 
ferent modes  of  making  partition  at 
common  law,  and  requires  a  deed  in  all 
cases.  Johnson  v.  Wilson,  Willes,  248 ; 
Ireland  v.  Rittle,  1  Atk.  541 ;  Whaley  v. 
Dawson,  2  Sch.  &  Lef.  367,  were  relied 
on.  Hornblower,  C.  J.,  added  that 
Kent,  in  his  Commentaries,  nowhere 
states  the  doctrine  which  it  is  supposed 
he  announced  in  Jackson  v.  Bradt,  and 
cited  Petersdorf  Abr.  vol.  13  (Partition 
by  Tenants  in  Common),  as  holding 
that  no  legal  partition  can  be  made  by 
tenants  in  common  without  deed. 
Kevins,  J.,  dissenting,  cited  Jackson  v. 
Bradt,  supra;  Jackson  v.  Harder,  4 
Johns.  212 ;  Jackson  v.  Vosburgh,  9 
Johns.  276 ;  Ebert  v.  Wood,  1  Binn.  216. 
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A.  held  the  legal  title  to  the  whole,  while  he  and  B.  held  in 
common  the  equitable  title,  the  purchase  having  been  made 
with  joint  funds.(6)  However,  it  would  seem  that  in  equity, 
where  one  purchases  land  under  articles  of  agreement,  and 
consents  that  the  land  be  transferred  to  another  under  a  parol 
agreement  that  they  shall  divide,  and  the  division  is  made 
and  possession  taken,  the  Statute  of  Frauds  does  not  apply, 
for  a  chancellor  will  not  help  to  violate  even  a  mere  verbal 
contract.(c)  *  But  parol  partition,  without  the  knowledge  or 
consent  of  the  husband  of  the  demandant,  and  possession 
taken  for  five  or  six  years,  is  not  binding  and  conclusive  at 
law  upon  the  original  tenants,  or  those  holding  under  them.(rf) 
§  1053.  And  if  partition  be  made  between  tenants  in  com- 
mon, who  are  femes  covert,  and  mutual  releases  ex- 
<fommon!n  ecuted  to  the  husbands,  absolute  estates  are  not 
vested  in  them,  but  only  estates  in  trust  for  the 
wives.  But  if  the  releases  do  not  recite  the  partition,  but  a 
money  consideration  only,  a  purchaser  without  notice  would 
take  an  absolute  estate.(i)  So  where  a  deed  of  partition  is  in- 
valid as  a  conveyance  by  reason  of  its  non-execution  by  some 
of  those  who  are  parties  to  it,  it  may  become  effectual  by  the 
parties  taking  and  holding  in  severalty  in  pursuance  of  its 
terms,  and  dealing  with  their  respective  portions  as  if  owned 
in  severalty,  but  such  acts  of  ratification  do  not  operate  to 
make  the  deed  a  valid  conveyance,  but  only  by  way  of  estop- 
pel or  as  a  determination  of  boundaries,  and  only  upon  the 
interest  of  those  performing  them.  A  party  who  signed  the 
deed  is  not  estopped  from  insisting  upon  its  validity  by  reason 
of  any  acts  of  ratification,  of  either  of  the  others  who  did 
execute,  or  of  those  who  failed  to  execute.(/)  The  rule  is 
even  applied  where  two  tenants  in  common  make  a  parol  par- 
tition by  metes  and  bounds  held  in  common,  and  each  con- 
vey to  a  third  person  by  deed  his  portion,  and  possession  is 
taken  for  a  number  of  years,  less,  however,  than  twenty,  and 

(6)  Grats  v.  Grata,  4  Rawle,  434.  WoodhuU  v.  Longstreet,  3  Harr.  N.  J. 

(c)  Rhine  v.  Robinson,  27  Pa.  St.  34,    408. 

citing  Patterson  v.  Marts,  8  W.  378.  («)  Weeks  v.  Haas,  3  W.  &  8.  520. 

(d)  Lloyd  v.  Conover,  1  Dutch.  53;        (/)  Tewkslmry  v.  O'Connell,  21  Cal. 

60. 
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such  parol  partition  may  be  avoided  by  one  of  the  original  co- 
tenants.^)  But  where  a  contract  was  made  between  the 
plaintiff  and  defendant  in  ejectment,  by  which  judgment  was 
to  be  entered  generally  for  the  plaintiff,  but  execution  was  to 
be  restricted  to  a  part  only,  the  title  to  that  being  conceded,  it 
was  held  that  this  was  not  a  contract  for  the  sale  or  assurance 
of  land  within  the  Statute  of  Frauds ;  and  that  this  agree- 
ment carried  out  by  each  party,  occupying  in  severalty  accord- 
ingly, was  iu  principle  the  same  as  a  parol  partition  and 
valid. (A)  At  common  law  tenants  in  common  could  make  a 
parol  partition  when  executed  by  livery  of  seisin.(t)  And 
it  was  said  that  voluntary  partition  between  parceners  was 
also  good  by  parol,  as  between  tenants  in  common  when  they 
execute  the  same  in  severalty  by  leases.^')  If  &  division  by 
tenants  in  common  be  made,  and  a  covenant  to  stand  by  the 
same  executed,  it  is  said  that  the  division  and  the  deed,  al- 
though it  contained  no  words  of  conveyance  between  the  two 
proprietors,  by  which  they  covenanted  to  abide  by  it,  and  the 
separate  possession  taken  in  pursuance  of  that  division,  were 
sufficient  to  sever  the  tenancy  in  common,  which  consisted  in 
nothing  but  a  unity  of  possession.^) 


(g)  Duncan  v.  Sylvester,  16  Me.  388. 

(A)  (The  City  of)  Natches  r.  Vander- 
velde,  31  Miss.  719,  citing  the  cases, 
and  the  oourt  remarking  that  the 
parties  did  not  claim  under  each  other, 
but  each  independently  from  a  third 
party. 

(i)  Dow  v.  Jewell,  18  N.  H.  353 ;  Co. 
Litt.  170  a,  2  Cruise  Dig.  542 ;  Den  d. 
Woodhull  v.  Longstreet,  3  Harrison, 
408 ;  Lavalle  v.  Strobel,  89  111.  371 ; 
Co.  Litt.  165,  171 ;  Docton  v.  Priest, 
Cro.  Rliz.  95,  16  Vin.  Abr.  p.  220; 
Haughabaugh  v.  Honald,  1  Const.  90. 

(j)  Calhoun  v.  Hays,  8  W.  &  S.  131. 
But  see  Porter  v.  Hill,  9  Mass.  34. 

In  Johnson  v.  Wilson,  Willes,  253, 
said  the  oourt,  citing  Littleton,  to  the 
effect  that  partition  by  joint  tenant 
must  be  by  deed,  though  that  by  ten- 
ants in  common  might  be  by  parol. 


"  This  was  before  Statute  29  Car.  II. 
when  a  feoffment  might  be  by  parol, 

.  •  •  and  therefore,  as  since  29 
Car.  II.  no  conveyance  can  be  but  by 
deed,  a  proper  conveyance  is  now  be- 
come necessary.'' 

(k)  Jackson  v.  Bradt,  2  Caines,  174. 

In  Anders  v.  Anders,  2  Devereux 
(N.  Car.),  532,  it  is  said  that  partition 
at  common  law  might  be  made  by  ten- 
ants in  common  by  parol,  with  a  feoff- 
ment or  any  written  instrument  evi- 
dencing the  partition  :  "  That  may  be 
admitted,"  said  the  court,  "  but  it  can- 
not be  admitted  that  it  oouid  be  done  by 
parol  without  livery  of  seisin,  because 
tenants  in  common  have  several  free- 
holds, and  when  one  conveys  to  the 
other  without  deed  at  common  law,  it 
was  necessary  that  livery  of  seisin 
should  be  made.    In  the  present  case 
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§  1054.  But  there  is  also  authority  that  partition  by  joint 
tenants  at  common  law  could  be  made  only  by  deed ;(/) 
tenants.  an(*  *n  *be  United  States,  prior  to  the  adoption  of  the 
Statute  of  Frauds  in  the  different  states,  it  would 
seem  that  at  common  law  no  deed  or  writing  was  required  in 
partition.  For  instance,  parol  partition  under  the  Mexican  law 
was  good  if  executed  ;(m)  and  under  the  Spanish  law  ;(n)  and 
in  Missouri  prior  to  1816  ;(o)  so  in  Louisiana  boundaries  set- 
tled by  parol  were  enforced  ;(p)  and  in  Virginia,  prior  to  the 
adoption  of  its  Statute  of  Frauds.^)  In  Texas,  the  Statute 
of  Frauds  not  having  a  clause  as  to  au  interest  in  or  concern- 
ing lands,  but  only  one  referring  to  a  contract  for  the  sale  of 
lands,  a  verbal  partition  is  valid.(r)  Nor  is  possession  under 
the  parol  partition  in  Texas  necessary  to  its  validity.  And 
when  it  is  alleged  that  they  who  made  it  are  dead,  or  if  the 


that  is  not  pretended  to  have  been  done. 
And  indeed,  it  ia  questionable  whether 
it  would  be  valid  if  admitted  to  have 
been  done,  because  the  Act  of  1715 
(Rev.  C.  7)  seems  to  have  pointed  out 
the  mode  to  be  observed  in  conveying 
lands ;  and  the  Aot  of  1778  (Rev.  C. 
133)  adopts  so  muoh  of  the  common 
law  as  was  in  force  and  use  before  that 
time." 

In  Walker  v.  Bernard,  1  Cam.  & 
Norw.  (Conf.  Rep.)  84,  it  was  held  that 
a  deed  was  not  necessary  in  all  cases 
to  make  partition  between  tenants  in 
common  ;  that  it  may  be  done  by  parol 
if  done  on  the  land,  this  amounting  to 
livery,  and  in  its  nature  as  well  calcu- 
lated to  give  notoriety  as  if  by  deed ; 
and  that  possession  taken,  and  im- 
provements made,  will  raise  a  pre- 
sumption in  favor  of  a  partition  that 
it  was  legal. 

(0  Johnson  v.  Wilson,  Willes,  253 ; 
Dooton  v.  Priest,  Cro.  Bliz.  95;  16 
Vin.  Abr.  p.  220 ;  Eden  v.  Harris,  16 
Vin.  Abr.  p.  220.  See,  also,  Peters- 
dorf  Abr.  vol.  13,  oited  in  Woodhull  v. 
Longstreet,  3  Harr.  N.  J.  408,  to  the 
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effect  that  tenants  in  oommon,  also  at 
common  law,  could  only  make  partition 
by  deed. 

(m)  Lynch  v.  Baxter,  4  Tex.  438  ; 
Long  v.  Stapp,  49  Mo.  506. 

(n)  Long  v.  Dollarhide,  24  Cal.  223 ; 
Elias  v.  Verdugo,  27  Cal.  418. 

(o)  Long  i7.  Stapp,  49  Mo.  506. 

(p)  Fleming  ».  Scott,  26  La.  Ann. 
545  ;  MoArthur  v.  Henry,  35  Tex.  80. 

(q)  Overton  v.  Lacy,  6  Mon.  17. 

In  Haughabaugh  v.  Honald,  1  Const. 
90,  the  court  said  a  parol  agreement 
and  partition  was  good  at  oommon  law 
(Co.  Litt.  165,  171),  and  notwithstand- 
ing the  Statute  of  Frauds,  such  a  par- 
tition may  be  valid  if  the  line  be  suffi- 
ciently marked  on  the  ground  and 
manifested  by  a  separate  distinct  pos- 
session for  a  sufficient  length  of  time, 
citing  Ebert  v.  Wood,  1  Binn.  216, 
where  evidence  of  a  division  was  held 
to  be  insufficient. 

(r)  Stuart  v.  Baker,  17  Tex.  417, 
citing  James  v.  Fulcrod,  5  Tex.  512; 
Watkins  v.  Gilkerson,  10  Tex.  340; 
Houston  v.  Sneed,  15  Tex.  307. 
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partition  is  of  ancient  date,  and  on  account  of  the  lapse  of 
time  it  is  impossible  to  give  evidence  of  the  conveyances 
under  the  partition,  the  whole  conduct  and  acts  of  the  parties, 
and  every  circumstance  of  acquiescence  consistent  with  the 
fact  that  a  partition  had  been  made,  will  be  admitted  in 
proof.($) 

§  1055.  Part  performance,  as  by  possession  taken,  will  re- 
lieve a  partition  of  land,  invalid  as  being  by  parol, 
from  the  effect  of  the  Statute  of  Frauds  #)  and  JS^. 
many  cases  illustrate  the  rule  as  to  the  validity  of 
a  partition  of  land  under  a  parol  agreement  between  the  parties 
to  own  and  occupy  certain  portions  of  the  common  property 
in  severalty,  followed  by  occupancy  in  pursuance  of  the  parol 
agreement.  The  agreement  to  divide,  and  occupancy  in  ac- 
cordance therewith,  will  sever  the  tenancy  and  estop  each  from 
claiming  title  to,  or  interfering  with,  the  possession  of  the 
other.(u)  Again,  such  a  partition  is  binding  between  tenants 
in  common,  whose  titles  are  distinct-  For  instance,  parol  par- 
tition by  the  grantee  of  a  husband,  who  is  tenant  by  curtesy, 
the  wife  not  having  acknowledged  the  deed  so  as  to  pass  her 
interest,  though  not  binding  on  the  wife,  is  good  in  ejectment 
as  against  a  stranger.(tf)    And  a  parol  agreement  between  co- 


(0)  Glasscock  v.  Hughes,  55  Tex. 
461.  As  to  what  evidence  is  necessary 
to  establish  a  parol  partition,  see,  also, 
as  to  Texas,  Smock  17.  Tandy,  28  Tex. 
132;  Gibbons  v.  Bell,  45  Tex.  423; 
Huffman  v.  Cartwright,  44  Tex.  299 ; 
Word  v.  Drouthett,  44  Tex.  366. 

(0  Goodhue  v.  Barnwell,  Rioe  Eq. 
236. 

(u)  Welohel  v.  Thompson,  39  Ga. 
559 ;  Sheffield  v.  Collier,  3  Kelly  (Ga.), 
82;  Manly  v.  Pettee,  38  HI.  131; 
Vasey  v.  Board  of  Trustees,  59  111.  188 ; 
Shepard  v.  Rinks,  78  111.  188  ;  Moore 
v.  Kerr,  46  Ind.  470 ;  Brothers  v.  Por- 
ter, 6  B.  Mon.  110 ;  Pipes  v.  Buckner, 
51  Miss.  854;  Wildey  v.  Bonney's 
Lessee,  31  Miss.  652 ;  Natchez  v.  Van- 
derrelde,  id.  717 ;  the  rule  not  being 
changed  by  the  code  of  1857 ;  Hogan 

vol.  m.— 12 


v.  Barnett,  50  Mo.  506  ;  Dow  v.  Jewell, 
18  N.  H.  353 ;  Otis  v.  Cusack,  43  Barb. 
546 ;  Jackson  v.  Livingstone,  7  Wend. 
136 ;  Jackson  v.  Harder,  4  Johns.  212 ; 
Corbin  v.  Jackson,  14  Wend.  619 ;  25 
Wend.  436 ;  Wood  v.  Fleet,  36  N.  Y. 
499 ;  Schuyler  v.  Vedder,  3  Johns,  8  ; 
Smith  v.  Long,  7  Wend.  170 ;  Walker 
v.  Bernard,  1  Cam.  &  Norw.  84; 
Cummings  v.  Nutt,  Wright  (0.),  713  ; 
Rider  v.  Maul,  46  Pa.  St.  376 ;  McCon- 
nell  v.  Carey,  48  Pa.  St.  349 ;  Gregg 
v.  Blackmore,  10  Watts,  192;  Ernst  v. 
Zerbe,  2  Leg.  Chron.  Pa.  129 ;  Jones  0. 
Reeves,  6  Rioh.  S.  C.  132 ;  Johnson  v. 
Murohison,  27  Tt.  292 ;  Bazzell  v.  Gal- 
lagher, 28  Wis.  678;  Johnston  v.  Labat, 
26  La.  Ann.  159. 

(v)  Ryerss  v.  Wheeler,  25  Wend. 
434. 
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parceners  for  the  partition  of  lands  held  by  them  as  such  when 
carried  out  by  the  parties  taking  possession  in  severalty,  ac- 
cording to  the  agreement,  is  valid  and  effectual  to  conclude  the 
rights  of  the  others  against  those  holding  in  severalty  .(to)  In 
one  of  the  cases  it  is  decided  that  a  partition  of  land  by  parol, 
accompanied  by  possession  according  to  its  terms,  is  not  avail- 
able at  law  in  defence  of  an  action  by  the  party  who  has  the 
legal  title,  or  by  his  heirs,  unless  the  possession  has  been  con- 
tinued long  enough  to  effect  a  bar  under  the  statute  of  limi- 
tations; but,  nevertheless,  in  equity,  the  partition  may  be 
established  and  enforced  and  possession  having  been  delivered 
and  the  purchase-money  paid,  the  contract  is  excepted  from 
the  operation  of  the  Statute  of  Frauds.(ar)  The  possession 
taken  must,  however,  have  reference  to  the  parol  arrangement 
of  partition.(y)  And  the  right  to  sever  the  tenancy  in  com- 
mon and  fix  the  rights  of  the  parties  in  severalty  to  land  which 
before  was  in  common,  is  not  affected  by  the  fact  that  the 
parol  partition  relates  to  two  separate  and  distinct  tracts  of 
land  not  contiguous  to  each  other.  Nor  is  the  absence  of 
deeds  important  which  could  not  be  obtained  until  after  the 
termination  of  legal  proceedings  on  account  of  the  disability 
of  some  of  the  owners  in  common.(^)  A  parol  partition 
will  especially  be  sustained  in  cases  where  there  has  been 
lapse  of  time  and  acquiescence.  For  example,  for  thirty- 
eight,(a)  or  for  forty  years,(6)  and  though  it  is  for  less  than 

(to)  Wildey   v.    Bonney,    31    Miss,  will  be  sufficient  to  sever  the  posses- 

644.  sion  as  between  tenants  in  common, 

(x)  Yarborough  v,  Avant,  Gf)  Ala.  whose  titles  are  distinct,  and  where 

526.  the  only  object  of  the  division  is  to  as- 

In  Wildey  v.  Bonney,  supra,  it  was  certain    the    separate    possession    of 

held  that  a  parol  agreement  between  each." 

co-parceners   or   tenants   in  common  (y)  MoMahon  t>.  MoMahon,  13  Pa. 

is    valid    when    carried    ont   by  the  St.  380 ;  Wildey  v.  Bonney,  31  Miss, 

parties  taking  possession  in  severalty,  644 ;  Pipes  v.  Bnokner,  51  Miss.  854 ; 

citing  Corbin  v.  Jackson,  14  Wend.  619 ;  Otis  v.  Cnsack,  43  Barb.  546. 

Piatt  v.  Hubbel,  51  Ohio,  243 ;  Slice  (z)  Pipes  v.  Bnokner,  supra, 

v.  Derrick,  2  Rich.  627.    In  Jackson  v.  (a)  Shepard  v.  Rinks,  78  111.  188. 

Harder,  4  Johns.  212,  said  Kent,  C.  J.,  (6)  Nichols    v.    Padfield,    77    111. 

"A  parol  division  carried  into  effect  253. 
by  possession   taken    according  to  it 

178 


Digitized  by 


Google 


CHAP.  LXIII.]  PARTITION.  [§  1055. 

the  period  of  the  statute  of  limitations,^)  or  for  twenty  ,(d) 
nine,(e)  or  thirty  years.(/)  So  where  one  of  two  tenants  in 
common  sold  and  conveyed  by  warranty  deed  one-half  the 
premises  as  an  entirety  to  a  stranger,  and  subsequently  the 
same  party  as  the  attorney-in-fact  of  his  co-tenant  contracted 
to  sell  the  remaining  half,  and  that  sale  was  consummated 
by  the  principal  executing  a  deed  to  the  purchaser  for  such 
remaining  half,  the  party  making  the  sale  being  present  at 
the  execution  of  the  deed,  and  signing  bis  name  as  a  witness 
thereto,  and  where  this  disposition  of  the  lands  was  acquiesced 
in  by  the  respective  co-tenants  for  nearly  thirty-eight  jears, 
an  ejectment  brought  by  him  who  first  conveyed  against  a 
remote  grantee  of  his  co-tenant  to  recover  an  undivided  half 
of  the  half  of  the  land  which  the  latter  had  conveyed,  was 
not  sustained,  upon  the  ground  that  the  partition  made  by 
parol  had  been  fully  executed,  especially  in  view  of  the  lapse 
of  time.(^)  Or  if  improvements  have  been  made,(A)  and  where, 
after  a  parol  partition  has  been  made,  the  parties  take  sepa- 
rate possession  of  the  respective  portions,  and  one  of  them  con- 
tracts with  a  mechanic  to  erect  a  dwelling-house  on  his  part, 
which  is  built  accordingly,  the  interest  of  the  party  so  con- 
tracting is  of  such  a  nature  as  to  make  it  the  subject  of  a  lien 
under  the  mechanics'  lien  law,  although  the  title  to  the  whole 
lot  is  in  the  co-tenant.  But  the  latter,  who  is  not  a  party  to 
the  contract  with  the  mechanic,  and  who  has  no  interest  in  the 
work  done,  is  not  liable  under  the  contract,  nor  is  his  share 
of  the  property  subject  to  the  builder's  lien.(i)  Moreover,  the 
parol  partition  executed  by  possession  will  be  upheld,  although 
legal  proceedings  in  partition  had  been  begun,  but  not  com- 
pleted.^*) And  as  between  the  parties  themselves,  a  parol 
executed  partition  will  not  be  disturbed ;  but  in  the  case  of 

(c)  Pomeroy  v.  Taylor,  Brayt.  174.  Rittle,  1  Atk.  541 ;  Hepburn  v,  Auld, 

(rf)  Paine  v.  Ryder,  24  Bear.  151 ;  5  Cranoh.  262. 

John  v.  Sabattis,  69  Me.  478.  (g)  Shepard  r.  Rinks,  78  111.  188. 

(«)   Cummins     v.     Nutt,      Wright  (A)  Otis  v.  Cusack,  43  Barb.  546; 

(Ohio),  713.  Cummins  v.  Nutt,   supra;  Walker  v. 

{/)  Ryerss  v.  Wheeler,  25  Wend.  Bernard,    1    Cam.    &    Norw.    (Conf. 

434.    As  to  what  lapse  of  time  is  neces-  Rep.)  84. 

sary,  see  Maroy  v.  Marey,  6  Meto.  366 ;  (i)  Otis  v.  Cusack,  supra, 

Dan  v.  Brown,  5  Cush.  291 ;  Ireland  v.  (j)  Piatt  v.  Hubbel,  5  Ohio,  244. 
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third  parties  there  must  be  a  change  of  possession  amounting 
to  notice.  Thus,  where  the  land  remained  unimproved, and  the 
same  tenant  remained  in,  and  the  only  evidence  of  ownership 
were  directions  given  to  plough  and  cut  wood,  it  was  held 
insufficient,  and  the  alleged  parol  partition  was  not  sustained.^) 
Besides,  a  parol  partition,  followed  by  subsequent  possession 
and  sales  thereunder,  is  binding  even  upon  a  married  woman, 
who  conveys  by  a  deed  sufficient  to  pass  her  estate.(l)  And  her 
deed  without  joinder  of  her  husband  or  separate  acknowledg- 
ment is  good  as  evidence  of  her  assignment  of  a  share  received 
by  an  executed  parol  partition. (m)  Some  of  the  cases  which 
hold  it  to  be  beyond  a  doubt  that  where  the  title  is  admitted 
to  have  been  in  common,  a  parol  partition  followed  up  by  pos- 
session will  be  valid  and  sufficient  to  sever  the  possession, 
nevertheless  say  that  where  the  whole  right  and  title  of  the 
party  setting  up  such  tenancy  in  common  is  denied,  the  parol 
partition  will  not  operate  as  a  transfer  of  the  title.  If  nothing, 
however,  stands  in  the  way,  the  law,  after  a  possession  in  com- 
mon for  a  length  of  time,  may  presume  a  title  in  common.(n) 
§  1056.  And  it  is  to  be  noticed,  moreover,  that  in  order  that 

a  parol  partition  shall  be  taken  out  of  the  Statute 
depart  of  Frauds,  it  is  essential  that  it  shall  be  fully  exe- 
perform-      cuted,  and  the  evidence  clearly  establish  a  several 

possession  by  the  parties  or  their  grantees.  Accord- 
ingly, a  parol  agreement  for  partition  was  held  to  be  void,  be- 
cause it  was  of  such  a  character  that  it  could  not  have  been 
followed  by  the  kind  of  possession  which  the  law  makes  essen- 
tial to  its  validity.(o)  And  it  also  has  been  held  not  to  be 
sufficient  where  there  is  no  division  or  possession  taken  in 
severalty  of  specified  portions.( p) 

(&)  Manly  v.  Pettee,  38  111.  131.  (m)  MoConnell  v.  Carey,  48  Pa.  St. 

(/)  Mount  v.  Morton,  20  Barb.  127,  349. 

citing  Jackson  v.  Herder,  4  Johns.  212 ;  (n)  Jackson    v.    Vos burgh,    supra. 

Jackson  v.  Vosbnrg,   9    Johns.  276 ;  See,  also,  as  to  where  the  title  is  nn- 

Jackson  v.  Livingston,  7  Wend.  136 ;  disputed,  Le  Bourgeoise  v.  Blank,  8 

Corbin  v.  Jackson,  14  Wend.  619,  625 ;  Mo.  App.  434. 

Ryerss  v.  Wheeler,  25  Wend.  434, 436.  (o)  Lanterman  v.  Williams,  55  Cal.  60. 

See  1  mil,  468,  n.  a;  Baker  v.  Loril-  (p)  McPherson  v,  Seguine,  3  Dev. 

lard,  4  Com.  St.  257,  262.  155;  Slice  v.  Derrick,  2  Rich.   627; 
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§  1057.  In  order  that  the  rule  as  to  part  performance  will 
operate  to  take  a  parol  partition  out  of  the  Statute, 
the  facts  alleged  must  be  clearly  and  distinctly  ^^ot 
proved,  and  refer  to  the  contract  of  partition.(gr)  perform- 
But  less  proof  is  required  to  show  mere  severance 
of  possession  between  tenants  in  common  than  is  required  to 
show  a  sale  of  land  to  a  stranger.(r)  And  although  a  judi- 
cial proceeding  for  a  partition  of  land  among  co-parceners 
may  be  void  for  uncertainty  in  the  designation  of  the  parcels 
allotted  to  the  several  parties,  yet  if  it  be  referred  to  in  a 
parol  agreement  made  by  them  to  divide  the  land,  it  may  be 
introduced  in  evidence  as  a  private  writing,  for  the  reason 
that  it  is  a  part  of  the  res  gesUB.{8)  So  where  the  question  is 
as  to  the  severance  of  possession  and  the  ascertainment  of 
boundaries  between  tenants  in  common,  the  facts  may  be  shown 
by  acts  of  the  parties,  having  the  effect  of  passing  the  title, 
though  no  writing  is  given.  For  instance,  where  tenants  in 
common  make  partition  among  themselves,  have  the  land  sur- 


Lanterman  v.  Williams,  supra;  Wood 
v.  Griffin,  46  N.  H.  237;  Gasman  v. 
Hearsey,  26  La.  Ann.  251 ;  Woodbeck 
v.  Wilder,  18  Cal.  131;  Ballon  v. 
Hale,  47  N.  H.  347 ;  Medlin  v.  Steele, 
75  N.  Car.  155. 

In  Porter  v.  Perkins,  5  Mass.  235, 
said  Parsons  C.  J. :  "It  appears  that 
twenty-seven  years  ago  there  was  by 
these  tenants  a  several  possession  in 
fact,  and  that  they  declared  that  they 
had  made  partition,  not  expressing 
whether  by  parol  or  deed  ;  and  there 
is  no  fact  disolosed  from  which  it  ap- 
pears that  a  deed  of  partition  was  ever 
executed.  Since  the  Statute  of  Frauds 
a  partition  by  parol  is  void,  but  a  sev- 
eral possession  maybe  the oonsequenoe 
of  a  parol  partition,  we  cannot  there- 
fore infer  from  the  severance  of  the 
possession  by  tenants  in  common  that 
a  partition  by  deed  was  executed.9 ' 

An  unexecuted  parol  partition  is 
void ;  and  it  is  still  parol  when  made 
by  the  intervention  of  agents  acting 


by  virtue  of  a  parol  authority,  though 
their  act  be  evinced  by  a  writing  under 
seal.  See  Snively  v,  Luoe,  1  Watts, 
69  ;  Slice  v.  Derrick,  2  Rich.  627. 

And  in  Alabama  a  verbal  contract  be- 
tween tenants  in  common,  whereby  a 
tenant  in  possession  agrees  to  purohase 
the  interest  of  another  tenant,  but 
pays  no  part  of  the  purchase-money, 
is  void  under  the  Statute  of  Frauds  ; 
R.  C.  §  1862,  subd.  6.  Thus,  if  two 
tenants  in  common,  in  entire  possession 
of  the  land,  holding  respectively  one- 
third  and  one-half  interest,  make  a  vol- 
untary partition  of  the  same  into  two 
equal  parts,  and  so  hold  and  improve 
it,  and  the  owner  of  the  other  interest 
neither  authorized  nor  sanctioned  the 
partition,  but  disapproved  of  it,  she  is 
not  oonoluded  or  affected  by  it ;  San- 
ders v,  Robertson,  57  Ala.  466. 

(?)  Goodhue  v.  Barnwell,  Rice  Bq. 
Rep.  236. 

(r)  Tomlin  v.  Hilyard,  43  111.  300. 

(#)  WUdey  v.  Bonney,  31  Miss.  644. 
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veyed  and  divided  into  equal  parts,  act  upon  the  basis  of  this 
division,  recognize  each  others'  rights  under  it,  and  convey  ac- 
cordingly, this  is  evidence  of  an  executed  agreement  of  par- 
tition, which  they  cannot  at  a  long  subsequent  period  repudi- 
ate. Moreover,  the  original  division  survey,  the  field  notes  in 
the  handwriting  of  the  deceased  surveyor  attached  to  the  sur- 
vey, testimony  as  to  a  subsequent  survey  in  accordance  with 
the  original  when  the  courses  were  poiuted  out  by  some  of  the 
heirs,  the  deeds  of  the  heirs,  though  married  women,  recog- 
nizing the  boundaries,  are  competent  to  show  an  executed  par- 
tition.^) And  although  there  is  no  direct  evidence  of  a  parol 
agreement  of  partition,  yet  if  the  parties  directed  a  division  line 
to  be  run,  and  talked  of  a  mode  of  settling  the  choice,  and  im- 
mediately thereafter  each  was  found  in  separate  possession,  the 
inference  of  a  verbal  agreement  of  partition  executed  is  irre- 
sistible.^) Besides,  in  the  case  of  a  parol  partition,  followed 
by  possession,  while  the  legal  title  might  not  be  considered  as 
having  passed  until  a  possession  sufficiently  long  to  presume 
a  deed,  yet  each  co-tenant  would  stand  seized  of  the  legal  title 
of  one-half  of  his  allotment,  and  of  the  equitable  title  to  the 
other  half,  and  could  compel  from  his  co-tenant  a  conveyance 
according  to  the  terms  of  the  parol  partition.(v) 

§  1058.  Some  of  the  cases  make  a  distinction  between  the 

rule  in  equity  and  that  at  law  in  regard  to  the  exe- 
^iiity.and    cation  of  a  Par°l  partition  in  view  of  the  Statute  of 

Frauds;  and  it  is  held  that  while  partition  in  equity 
proceeds  upon  conveyances  to  be  executed  by  the  parties,  par- 
tition at  law,  on  the  contrary,  operates  upon  the  judgment 
of  the  court  and  the  possession  taken  thereunder,  and  where  a 
parol  partition  had  been  long  acted  upon,  the  court  would 
sustain  it  and  decree  conveyances  to  carry  it  out  if  called 
upon.(w)  Under  such  circumstances  equity  will  quiet  the 
title.(£)  And  an  unsealed  agreement  to  make  a  partition  is  good 

(0  Le  Bourgeois*  v.  Blank,  8  Mo.  partition  out  of  the  Statute  of  Frauds, 

App.  434.  see  Maroy  v.  Marcy,  6  Meto.  366. 

(u)  Rider  v.  Maule,  46  Pa.  St.  376.  (w)  Whaley  v.  Dawson,  2  Son.  & 

(»)  Tomlin  v.  Hilgard,  43  IU.  300.  Lef.  371. 

For  evidence  of  the  length  of  time  and  (z)  Kennedy  v.  Kennedy,  43  Pa*  St. 

other  oiroumstanoes  to  take  a  parol  417,  citing  Ireland  v.  Rittle,  1  Atk. 

Ml. 
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in  equity  as  an  actual  partition.(y)  It  has  been  said,  however, 
that  the  rule  validating  a  parol  partition  of  land  applies  only  in 
equity,  and  not  at  law ;  and  in  an  action  of  assumpsit  for  owelty, 
the  facts  upon  which  part  performance  is  alleged  must  be 
averred ;  and  it  would  seem  that  a  married  woman  is  bound 
by  her  husband's  parol  partition  and  ratified  by  her  own  deed.(z) 
In  proceedings  in  partition  the  decree  vests  the  title  and  acts 
as  a  conveyance,  and  mutual  conveyances  are  not  necessary, 
though  the  practice  in  England  is  to  order  them.(a)  It  is 
said,  however,  that  actual  partition  among  the  heirs  must  fol- 
low the  legal  proceedings  in  order  to  make  them  valid.(6)  But 
granting  words  are  not  necessary  in  a  deed  of  partition  where 
possession  was  taken  and  after  great  lapse  of  time.(c)  And 
an  award  by  arbitrators  appointed  to  make  partition  is  not 
an  act  or  operation  of  law,  as  that  term  is  used  in  the  Statute 
of  Frauds.(d)  An  agreement  in  writing  to  make  partition 
will  have  the  same  effect  as  an  actual  partition  at  law  ;(e)  and 
between  co-parceners  deeds  of  partition  of  land  are  not  neces- 
sary, though,  perhaps,  the  better  practice.  The  parties  may 
mark  and  establish  the  dividing  line  between  them,  and  prove 
it  by  competent  evidence,  and  they  will  be  seized  in  severalty 
from  the  time  of  marking  and  establishing  the  line.(/)  In 
one  of  the  cases  in  which  parol  partition  was  thought  not  to 
be  within  the  Statute  of  Frauds,  it  was  held  that  where  there 
has  been  a  parol  division  and  possession  taken  thereunder,  and 
improvements  made  without  deeds,  the  parol  agreement  may 
be  resorted  to  as  evidence  of  what  the  partition  intended.(^) 
But  on  the  other  hand,  where  the  partition  of  property  among 
heirs  was  made  without  complying  with  the  formalities  and 
requirements  of  the  law  as  to  deeds,  it  was  held  to  be  a  nul- 

(y)  Masterton  v,  Finnigan,  2  R.  I.  missioners  in  partition,  see  Underhill 

318.  t>.  Jackson,  1  Barb.  Ch.  73. 

(«)  Walter  v.  Walter,  1  Wharton,  (c)  Jackson  v.  Bradt,  2  Caines,  174. 

301.    As  to  the  rule  in  equity,  Rich-  (d)  Grata  v.  Gratz,  4  Rawle,  434. 

mono"  v.  Baldwin,  1  Zab.  395 ;  Over-  («)  Lavalle  v.  Strobel,  89  111.  371. 

ton  p.   Lacy,   6  Mon.   17  ;    Petray  v.  (/)  Coles  v.  Wooding,  2  Patt.  k  H. 

Howell,  20  Ark.  618.  (Va.)  189. 

(a)  Young  p.  Frost,  1  Md.  403.  (g)  Pringle  p.  Sturgeon,  Litt.  SeU 

(6)  Wright  v.  Caul,  18  La.  Ann.  579.  Cas.  113. 
As  to  the  effect  of  the  report  of  00m- 
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lity.  And  the  effort  of  one  of  the  heirs  to  enforce  by  suit 
the  partition  thus  informally  and  illegally  made,  did  not 
ratify  the  partition  and  care  the  defect.(A)  Bat  a  division 
among  heirs  of  land  by  parol  and  a  subsequent  occupation  in 
severalty  interpose  no  obstacles  to  the  process  of  partition  by 
any  of  the  heirs.  So  one  of  them  who  has  sold  and  conveyed 
her  part  of  the  estate  so  assigned  by  parol,  may,  after  the  title 
has  revested  in  her,  maintain  legal  process  for  her  share.(i) 
Moreover,  a  written  agreement  between  the  owners  of  certain 
undivided  real  estate  to  make  a  partition  by  dividing  it  in 
described  lots,  does  not  become  an  actual  partition,  and  vest 
any  separate  part  of  the  property  in  any  one  of  them  uutil  the 
formation  of  the  lots,  in  accordance  with  the  agreement.  And 
a  partition  of  property  being  an  alienatiou  by  each  of  the  co- 
proprietors,  it  follows  that  one  agent  or  legal  representative 
cannot  represent  five  or  six  co-proprietors  in  the  agreement, 
in  arranging  the  terms  of  the  partition.^*)  So  where  several 
tenants  in  common  of  life  estates  in  land  made  a  partition  by 
parol,  and  one  of  them  afterwards  conveyed  his  lot,  and  sub- 
sequent to  such  conveyance  acquired  an  undivided  interest  in 
the  remainder  in  fee  of  the  whole,  it  was  held  that  his  grantees 
of  the  part  of  the  land  so  set  off  in  severalty  were  not  entitled 
to  the  undivided  share  which  their  grantor  had  thus  acquired 
in  those  portions  of  the  land  not  embraced  in  their  deed  from 
him.(A) 

(A)  Wright  v.  Caul,  18  La.  Ann.  679.        (ib)  Carpenter  v.  Sehermerhorn,    2 
(i)  Chenery  o.  Dole,  39  Me.  162.  Barb.  Ch.  314. 

O)  Metcalfe  v.  Alter,  31  La.  Ann. 
389. 
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CHAPTER  XLIV. 


DEEDS. 


§  1059.  General  requisites  and  proper 

execution. 
§  1060.  Alteration  of  deed. 
$  1061.  Form  of  words  required. 
§  1062.  Parties  to  deed. 
§  1063.  Signing. 
$  1064.  Sealing. 
§  1065.  Kind  of  seal  required. 
§  1066.  Witnesses. 


§  1067.  Acknowledgment. 

§  1068.  Delivery. 

§  1069.  Deeds  in  blank. 

§  1070.  Description  of  land  conveyed. 

§  1071.  Consideration. 

§  1072.  Execution  by  agent. 

§  1073.  As  to  authority  of  agent. 

§  1074.  Signing  by  agent. 

§  1075.  In  marital  relation. 


Under  the  early  English  law  land  was  transferable  by  parol 
in  the  same  manner  as  personal  property ;  provided  livery  of 
seisin  or  certain  formalities  were  used,  so  that  the  transfer 
might  have  publicity.  Signing  deeds  was  customary  before 
the  time  of  the  Normans,  but  the  Statute  of  Frauds  in  the 
first  and  second  sections  provided  that  all  estates  and  interests 
in  land  (except  leases  not  exceeding  three  years)  created, 
granted,  or  assigned  by  livery  and  seisin  only,  or  by  parol,  and 
not  in  writing,  and  signed  by  the  party,  were  declared  to  have 
no  greater  force  and  effect  than  estates  at  will  only.  The  fourth 
section  also  provided  that  no  person  could  be  charged  upon  any 
contract  or  sale  of  lands  or  any  interest  in  or  concerning  the 
same, "  unless  the  agreement  or  some  memorandum  or  note 
thereof  was  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  lawfully  authorized." 

§  1059.  These  provisions  have  either  expressly  or  by  impli- 
cation been  adopted  throughout  the  United  States, 
and  it  may  therefore  be  thought  useful  to  consider  requites 
with  reference  to  the  Statute  of  Frauds  the  general  S^gg^ 
requisites  and  proper  execution  of  deeds.    A  deed 
is  a  writing  sealed  and  delivered,  and  to  be  duly  executed  must 
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be  written  on  paper  or  parchment.(a)  Or  it  is  a  writing  con- 
taining a  contract  sealed  and  delivered  by  the  party  thereto.(6) 
In  regard  to  these  requisites  generally,  a  case  may  be  noticed, 
where  certain  heirs-at-law  executed  an  instrument  of  writing 
acquitting  to  one  of  the  heirs  all  their  interest  in  the  estate, 
but  expressing  no  consideration,  nor  having  been  attested  by 
witnesses;  it  was  held  to  be  void  as  an  agreement  to  convey 
because  the  Statute  of  Frauds  required  that  a  consideration 
should  be  mentioned.  Nor  was  it  a  deed  within  the  statute  of 
New  Hampshire  of  1791,  because  it  was  not  sealed  or  witnessed. 
It  was  not  a  deed  of  bargain  and  sale,  because  there  was  no 
sale,  nor  was  it  a  covenant  to  stand  seized,  because  there  was 
no  consideration  of  love  and  affection.  It  is  said  that  at  com- 
mon law  and  under  the  statute  of  uses  a  seal  was  necessary ; 
but  it  would  seem  that  an  instrument  defective  at  common  law 
for  want  of  a  seal  can  be  used  in  equity .(c)  And  an  agreement 
to  devise  land  to  a  grandson  in  consideration  of  his  covenant 
to  pay  an  annual  sum  during  the  life  of  the  grantor,  followed 
by  execution  of  the  will,  is  an  agreement  within  the  Statute 
of  Frauds,  and  is  a  contract  in  writing,  and  not  revocable  like 
a  w\\\.(d) 

§  1060.  The  conditions  of  a  deed  placed  in  the  hands  of  a 
depositary,  while  they  remain  executory,  may  be 
rfSed!011  vari€d  by  a  parol  agreement  of  the  parties;  and  such 
conditions  and  variations  may  be  again  varied  by 
parol ;  and  an  agreement  between  the  parties  to  a  former  ex- 
ecutory agreement  to  enlarge  the  time  of  performance  does 
not  require  a  new  and  distinct  consideration  to  support  it.(i) 
In  the  case  of  a  grant  of  an  annuity,  a  bill  to  redeem  alleged 

(a)  Co.  Litt.  35  6.  Steinback  v.  Stewart,  11  Wallace,  578 ; 

(b)  2  Washburn,  Real  Prop.  553.  and  as  to  sufficient  forms  of  deeds,  see 

(c)  Underwood  w.  Campbell,  14  N.  Chiles  v.  Conley,  2  Dana,  23 ;  Stanley 
H.  393.  To  be  valid,  the  writing  must  v.  Green,  12Cal.  166 ;  Elliott  v.  Sleeper, 
contain  words  importing  a  grant;  Hum-  2  N.  H.  529.  In  Brawley  v.  Wade,  Mo- 
melman  ©.  Mounts,  87  Ind.  178.  Gel.  664,  it  is  said  that  a  reversion  of 

(rf)  Johnson  v.  MoCue,  34  Pa.  St.  tenancy  from  year  to  year  cannot  pass 

180.  without  a  deed,  citing  Co.  Litt.  172  a ; 

(e)  Raymond  v.  Smith,  5  Conn.  559.  Shep.  Touch.  228,  9 ;  Cro.  Car.  143 ;  3 

As  to  deeds  and  oonveyanoes  generally  Lev.  154. 
see  Tiedeman  on  Real  Property,  §  783; 
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that  it  was  part  of  the  agreement  that  it  should  be  redeemable, 
but  that  that  part  was  omitted.  Parol  evidence  to  prove  this 
was  not,  however,  admitted  to  contradict  the  deed,  because 
there  was  no  fraud  alleged.(/)  Nor  can  parol  evidence  be  re- 
ceived to  discharge  a  covenant  in  the  deed.(#)  And  matter 
outside  of  the  deed  which  alters  the  case  cannot  be  averred. (A) 
And  it  is  said  that  a  deed  may  be  varied  only  on  the  ground  of 
fraud  ;(i)  or  corrected  upon  the  ground  of  mistake ;(,;)  or  to 
show  what  was  the  real  intention  of  the  parties  ;(&)  and  altera- 
tions  made  after  execution  by  the  grantee  named  in  it,  although 
material,  will  not  prevent  the  deed  being  received  in  evidence 
on  his  behalf,  to  show  the  estate  which  passed  by  it,  and  which 
was  not  divested  by  the  alterations.^)  Thus  where  a  deed-poll 
containing  a  reservation  that  the  grantee  shall  fence  the  land,  is 
accepted  by  him,  he  is  liable  in  assumpsit  for  damages  for  not 
fencing,  inasmuch  as  this  being  only  a  contract  between  the 
parties  did  not  bind  the  land  and  come  within  the  Statute  of 
Frauds.(m)  So  a  vendor  cannot  by  parol  reserve  from  a  deecl 
the  right  to  sue  for  breach  of  covenant  made  by  his  vendor;  nor 
can  he  require  the  vendee  to  sue  for  his  benefit.(n)  In  Louisi- 
ana a  recognitive  agreement  does  not  dispense  with  the  pro- 
duction of  primordial  title,  unless  its  tenor  is  specifically  set 
out ;  especially  if  it  mentions  an  original  agreement  not  pro- 
duced ;(o)  and  school  land  certificates,  which  are  issued  by  the 
public  land  commissioners,  when  they  sell  the  public  lands  set 
apart  to  support  the  schools,  have  been  decided  to  give  all  the 
substantial  element  of  the  sale,  and  under  Wisconsin  statutes 
are  not  assignable  by  parol  not  in  blank.(p) 

(/)  Irnham  v.   Child,  1  Bro.  C.  C.  citing  Newell  v.  Hill,  2  Meto.  (Mass.) 

92.  181 ;  Goodwin  v.  Gilbert,  9  Mass.  514  ; 

(£)  Cordwent  v.  Hunt,  8  Taunt.  596.  Nugent  v.  Riley,  1  Meto.  117 ;  Emerson 

(A)  Greene  v.  Horn,  1  Salk.  197.  v.Mooney,  50  N.  H.  320 ;  Pike  v.  Brown, 

(t)  Blakeelee  v.  Blakeelee,   22  Pa.  7    Cush.   133;  Atlantic  Dock  Co.   v. 

St.  244.  Leavitt,   50  Barb.   135  ;    Burbank  v. 

(j)  Mortimer  v.  Shortall,  2  Dr.  &  Pillsbury,  48  N.  H.  475,  citing  cases ; 

War.  363.  Bmery  v.  Smith,  46  N.  H.  151. 

(£)  Davies  v.  Fitton,  4  Ir.  Bq.  Rep.        (n)  Sage  v.  Jones,  47  Ind.  125. 
615.  (o)  Kittridge  v.  Cane,  22  La.  Ann. 

(0  Stewart  v.  Aston,  8  Ir.  C.  L.  R.  522. 
35.  (/>)  Smith  v.  Clarke,  7  Wis.  562; 

(m)  Harriman  v.  Park,  55  N.  H.  472,  R.  S.  Wis.  Ch.  15  §  212,  §  215. 
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§  1061.  Whether  a  writing  is  or  is  not  a  deed  is  a  question 
Form  of  °^  'aw  ^or  ^e  coujrt  uP°n  inspection,  but  whether  it  is 
words  re-  the  deed  of  the  party  is  a  question  to  be  left  to  the 
jury.  And  so  if  an  instrument  supposing  it  to  be 
genuine,  does  not  upon  inspection  appear  to  be  a  deed  so  that 
the  court  can  judicially  pronounce  it  such,  primd  facie  at  least, 
it  cannot  be  made  a  deed  by  evidence  dehors  the  instrument. 
It  may  and  must  be  shown  by  evidence  in  pais  to  be  the  deed 
of  the  party,  but  as  to  the  question  whether  it  is  a  deed  or 
only  a  simple  contract,  the  instrument  must  speak  for  itself. 
It  must  upon  inspection  appear  to  be  a  sealed  instrument  or 
cannot  be  recognized  as  such  by  the  court,  that  is,  in  case  of 
its  being  pleaded  as  a  deed  with  a  profert  in  curia.(q)  The 
writing  need  not  be  in  ink,  lead  pencil  is  enough,  where 
writing  is  by  law  required  ;(r)  and  a  simple  deed  of  bargain 
and  sale  of  land  in  writing  in  words  of  the  present  tense,  and 
upon  sufficient  consideration,  is  a  conveyance  transmitting  the 
title  from  the  grantor  to  the  grantee  with  or  without  covenants 
of  warranty,  and  is  no  less  a  conveyance  because  it  contains 
also  clauses  of  quitclaim  or  releasees)  But  an  indorsement  on 
the  back  of  a  title  deed,  which  remains  in  the  possession  of 
the  indorser,  does  not  transfer  the  property  to  the  indorsee.^) 
And  an  ordinance  of  a  town  not  under  the  seal  of  the  corpora- 
tion, and  not  expressing  a  consideration,  and  not  delivered  to 
the  parties  claiming  under  it,  does  not  amount  to  a  convey- 
ance nor  color  of  title.(u)  Moreover  the  clause  of  "  in  cujus 
rei"  is  not  essential  to  a  deed  or  bond.  Only  three  things 
are  necessary,  as  it  has  been  said,  to  making  a  good  obli- 
gation, viz.,  writing  on  parchment  or  paper,  sealing,  and 
delivering.  And  the  obligor  need  not  subscribe  his  name, 
nor  is  it  necessary  that  the  bond  should  mention  that  it  was 
sealed  and  delivered.^)  The  operative  words  in  an  instru- 
ment of  writing  being  words  of  present  grant  with  no  agree- 
ment or  necessity  for  future  assurance,  after  the  death  of  the 

(?)  Corlies  v.  Vannote,  1  Hair.  (N.  (0  Herriot  v.  Broussard,  4  Mart.  260. 

J.)  324.  (u)  Commissioners   of    Beaufort    v. 

(r)  Geary  p.  Physio,  5  Barn.  &  Cress.  Duncan,  1  Jones  (N.  C),  237. 

234.  (0)  Jeffery  v.  Underwood,  1  Ark.  108. 

(0  Holland  v.  Rogers,  33  Ark.  252. 
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husband  in  an  action  of  ejectment  to  recover  possession  of  a 
farm  for  defect  of  compliance,  it  was  held  that  the  instrument 
was  not  executory  upon  the  part  of  the  grantors,  but  that  it 
was  a  present  conveyance  of  their  title,  and  that  the  only 
remedy  against  the  grantee  was  upon  his  covenants  therein, 
which  were  independent  and  executory.^)  And  where  a 
signed  memorandum  of  sale  was  not  attached  to  the  printed 
advertisement  of  sale,  nor  otherwise  referred  to,  parol  testi- 
mony is  not  admissible  for  the  purpose  of  connecting  them ; 
and  a  memorandum  of  a  contract  of  sale  upon  which  the  plain- 
tiff relies  in  an  action  for  specific  performance  must  show  not 
only  who  is  the  person  to  be  charged  but  also  who  is  the 
bargainor.(a>) 

§  1062.  In  regard  to  the  parties  to  a  deed,  it  may  be  said 
that  in  order  to  convey  an  estate  in  land  the  grantor 
must  be  a  party  to  the  efficient  and  operative  words  JjJaJ"  *° 
of  the  instrument  of  conveyance,  especially  if  the 
grantor  be  a  married  woman,  and  therefore  a  mortgage  of 
land  purporting  on  its  face  to  be  by  a  husband  alone  is  not 
binding  on  the  wife  who  signs  it,  although  properly  pro- 
bated.^) And  an  action  of  covenant  for  rent  will  not  lie 
against  the  lessee  where  the  lease  is  a  deed  poll  signed  by  the 
lessor  only,  although  the  lessee  may  have  accepted  the  lease, 
and  occupied  and  held  under  it  during  the  full  term  without 
paying  the  rent,  because  it  was  not  the  deed  of  the  defendant 
signed  and  sealed  by  him. (2)  In  Louisiana  the  proces  verbal 
of  a  sheriff  containing  all  the  necessary  recitals  signed  by 
him  and  the  purchaser  of  the  property  sold  at  public  sale  by 
the  sheriff,  and  attested  by  two  witnesses,  has  the  legal  value 
of  a  formal  sheriff's  deed  ;(a)  and  a  deputy  sheriff  may  exe- 
cute a  valid  deed  for  lands  sold  on  execution  by  himself  or  his 
principal.(6)  By  an  early  construction  of  certain  acts  in  Massa- 
chusetts, towns  and  proprietaries  in  common  had  authority  to 
alienate  their  lands,  and  a  vote  to  this  effect  without  deed 

(10)  Ganrer  ».  MoNulty,  39  Pa.  St.        (*)  Johnson  9.  Many,  45  Vt.  419. 
473.  (a)  Strauss  0.  Soye,  29  La.  Ann.  270. 

(*)  Mayer  v.  Adrian,  77  N.  Car.  83.        (6)  Haines  v.  Lindsey,  4  Ohio,  88. 
(5)  Berrigan  v.  Fleming,  2  Lea,  271. 
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was  sufficient.^)  And  it  may  also  be  added  that  a  freehold 
estate  once  vested  cannot  be  divested  by  a  subsequent  re- 
delivery of  the  deed  to  the  vendor,  even  where  there  is  an  in- 
dorsement signed  by  the  vendee  that  the  deed  is  transferred  to 
the  vendor  again  ;  but  there  might,  however,  be  an  agreement 
to  reconvey,  which  a  court  of  equity  would  enforce  if  suffi- 
cient consideration  was  shown.(d) 

§  1068.  At  common  law  signing  was  not  essential  to  the 
validity  of  a  deed,  but  was  made  so  by  the  Statute  of 
gang.  jirauds,  requiring  that  the  person  making  a  deed 
of  land  shall  sign  it  in  person,  or  by  an  agent  thereunto  law- 
fully authorized  by  writing.  But  the  authorities  hold  that 
if  the  grantor's  name  is  written  by  the  band  of  another  in 
his  presence  and  by  his  direction,  it  is  his  act,  and  the  signa- 
ture in  point  of  principle  is  as  actually  his  as  though  he  had 
performed  the  physical  act  of  making  it.(i)  A  person  physi- 
cally unable,  or  too  illiterate  to  write  his  name,  may  sign  by 
making  a  cross,  a  straight  or  a  crooked  line,  a  dot,  or  any  other 
symbol ;  simply  making  a  mark  by  bringing  the  pen  in  con- 
tact with  the  paper  is  sufficient.  But  the  right  to  sign  in  any 
of  these  modes  cannot,  in  principle,  depend  wholly  upon  the 
question  of  capacity .(/)  It  would  seem  that  if  a  person  in- 
tends to  convey  land  and  requests  a  witness  who  is  present  to 
sign  his  name  to  a  deed  for  him,  which  the  witness  does  in  his 
presence,  the  Statute  of  Frauds  is  complied  with  ;  and  if  such 
a  deed  is  not  sufficiently  executed  to  convey  title,  the  person 

(c)  Springfield  v.  Miller,  12  Mass.  the  point,   inasmuch  as  the  statute 
415.  under  which  it  was  decided  did  not  in 

(d)  Linker  v.  Long,  64  N.  Car.  298.  express  terms  require  the  authority  of 
Bee  Chapter  XXXV.,  Surrender.  the  agent  to  be  evidenced  by  writing ; 

(«)  Mutual  Life  Ins.  Co.  v.  Brown,  and  therefore  says  when  the  question 

80  N.  J.  Eq.  193,  see  note,  citing  Gard-  arises  under  a  statute  containing  that 

ner  v.  Gardner,  5  Cush.  483 ;  Irwin  v.  provision  a  problem   of  considerable 

Thompson,  4  Bibb.  295 ;  Ball  v.  Dun-  difficulty  will  be  presented ;  Browne 

sterviUe,  4  T.  R.   313 ;   2  Greenleaf  on  Frauds,  §  12. 

Cruise,  333,  §  60  ;  Story  on  Agency,  §  See  as  to  signing  deeds  the  law  well 

2;  Greenleaf  Ev.  295.  It  is  also  said  that  discussed    in   (Den   <L)  Mayberry  v. 

Mr.  Brown,  in  his  treatise  on  the  Stat-  Johnson,  3  Green  (Law)  N.  J,  116. 

ute  of  Frauds,  seems  to  dissent  from  this  (/)  Mutual  Life  Ins.  Co.  r.  Brown, 

view.    He  does  not  consider  Gardner  30  N.  J.  Eq.  193.    See  McClellan   o. 

v.  Gardner  as  an  authority  directly  on  Sandford,  26  Wis.  609. 
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intending  to  convey  can  at  least  subsequently  assent  so  as 
to  make  it  binding.^)  But  a  deed  required  by  the  Statute 
of  Frauds  to  be  signed  by  the  grantor  or  bis  agent  lawfully 
authorized  in  writing,  has  been  held  to  be  well  executed  when 
signed  at  the  direction  of  the  grantor  and  in  his  presence  by 
another  person  without  any  written  authority  to  do  so  ;(A)  and 
a  deed  is  well  executed  by  an  illiterate  person  if  it  be  signed  by 
a  third  person  at  his  request  and  in  his  presence ;  nor  is  it 
necessary  that  the  deed  should  have  been  previously  read  over 
to  him  unless  he  had  required  it.(i)  In  an  English  case  it  is 
said  that  under  the  Statute  of  Frauds  deeds  need  not  be 
signed  ;{j)  but  in  the  United  States  it  has  been  held  that  the 
law  presumes  that  parties  in  executing  instruments  use  their 


(g)  Wallace  v.  McCullogh,  1  Rich. 
Eq.  438.  In  oases  of  mortgage,  signing 
is  absolutely  essential  and  sealing  is 
not  sufficient ;  Shepherd  v.  Burkhalter, 
13  Ga.  449. 

(A)  Hanson  v.  Rowe,  26  N.  H.  328, 
citing  Ball  v.  Dunsterville,  4  T.  R.  313  ; 
Greenl.  Cruise  Lit.  32,  oh.  2,  §  60 ; 
Rex  v.  Longnor,  1  Nev.  k  Man.  576 ; 
8.  C,  4  Barn.  &  Ad.  647;  Story  on 
Agency,  §  51. 

(0  Rex  v.  Longnor,  4  B.  &  Ad. 
647 ;  1  Nev.  &  Man.  576.  See  Corse  v. 
Leggett,  25  Barb.  389,  as  to  the  law  of 
declarations  of  trusts  which,  under 
the  Revised  Statutes  in  New  York, 
were  held  to  be  conveyances,  but 
good  though  unsealed.  See  as  to  copy- 
holds under  the  Statute  of  Frauds  in 
England,  Doe  a\  Cook  v.  Danvers,  7 
East,  322.  As  to  executions  under 
8tatute  of  Frauds,  Scott  v.  Scholey,  8 
East,  467 ;  Wagstaff  v.  Wagstaff,  2  P. 
Wins.  258 ;  Duff  v.  Daliell,  1  Bro.  C. 
C.  147.  As  to  wills  under  the  Statute 
of  Frauds,  Lemayne  v.  Stanley x  3  Lev. 
1;  Warneford  v.  Warneford,  2  Stra. 
764;  Ellis  v.  Smith,  1  Ves.  Jr.  13; 
Wagstaff  v.  Wagstaff  and.  Duff  v.  Dal- 
zell,  supra. 

In  New  York,  leases  to  the  city  do 


not  have  to  be  signed  by  the  clerk  of 
common  council,  under  §  15  of  the 
charter,  but  it  would  seem  to  be  other- 
wise as  to  leases  made  by  the  city; 
People  v.  Green,  64  N.  Y.  504. 

(J)  Cherry  v.  Homing,  4  Exch. 
636,  where  Baron  Rolfe  cites  Touch, 
p.  56,  n.,  as  denying  Blackstone's 
Commentaries,  that  since  the  Statute  of 
Frauds,  a  signature  to  a  deed  is  neces- 
sary, and  Bays  that  signing  deeds  was 
customary  before  the  time  of  the  Nor- 
mans, and  that  the  seal  was  introduced 
as  being  more  solemn  than  the  mere 
signature.  In  this  case  the  facts  were 
that  the  defendants,  Heming  & 
Needham,  received  from  Cherry  a  deed 
for  a  patent  right ;  the  former  cove- 
nanted in  the  deed  to  pay  by  instal- 
ments extending  over  several  years, 
providing,  however,  for  the  privi- 
lege to  the  defendant,  if  at  the  expi- 
ration of  a  twelvemonth  they  were 
dissatisfied,  certain  arrangements 
might  be  made  by  them  under  which 
their  liability  on  their  covenant  was  to 
cease.  Heming  sealed  but  did  not 
sign  the  deed ;  Needham  both  signed 
and  sealed.  At  a  later  period  Heming 
&  Needham  signed  a  notice  which  they 
sent  to  Cherry,  reciting  the  deed  and 
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real  names,  and  the  record  of  a  deed  purporting  to  be  signed 
by  Harmon  S.,  and  to  be  acknowledged  by  Hiram  S.,  is  not 
admissible  to  prove  a  conveyance  by  Hiram  S.  It  is  said  that 
the  signing  of  a  deed  is  as  necessary  as  any  other  part  of  it,  and 
no  one  but  the  signer  can  acknowledge  it  as  grantor;  and 
there  can  be  no  presumption  in  the  absence  of  proof  that  the 
two  names  belong  to  the  same  person. (&)  But  in  proceedings 
to  foreclose  a  mortgage  against  a  minor's  real  estate,  the  fact 
that  a  note  and  mortgage  sued  upon  are  not  executed  by  sign- 
ing the  minor's  name  thereto,  but  by  signing  the  name  of  the 
guardian,  is  no  defence.(2)  And  where  to  a  certificate  of 
proof  by  a  subscribing  witness  of  the  execution  of  a  deed  the 
witness  adds  his  signature,  and  the  officer  adds  the  usual  jurat 
to  an  affidavit,  such  additions  do  not  vitiate  the  certificate,  if 
without  them  it  shows  a  substantial  compliance  with  the  re- 
quirements of  the  statute.  The  signature  of  the  witness  and 
the  jurat  may  be  rejected  as  surplusage.(wi)  So  if  a  written  in- 
strument purporting  to  be  a  deed  of  partition  is  signed  by  the 
parties,  but  not  sealed,  yet  it  is  not  therefore  to  be  treated  as 
a  nullity  so  far  as  to  admit  parol  testimony  to  contradict  it.(n) 
And  if  several  persons  sign  an  instrument  concluding  with 
"  witness  our  hands  and  seals,"  some  putting  seals  opposite 
their  names,  and  others  not,  such  as  did  not  affix  seals  will 
be  presumed  to  have  adopted  the  seals  already  there. (o)  One 
of  the  cases  says  that  the  practice  of  signing  deeds  grew  up 
under  the  requirements  of  29  Car.  II.  c.  3,  and  the  registration 

claiming  their  rights  under  the  proviso,  signing  is  necessary  to  the  validity  of 
The  action  was  on  the  covenants  of  the  deeds,  citing  Sharp  v.  Hamilton,  7 
deed.  It  was  held  that  the  Statute  of  Halst.  107;  Co.  Litt.  171,  p.  660;  2 
Frauds  did  not  apply  to  deeds ;  that  Black.  Com.  295  ;  Sheppard  Touch.  56, 
the  infra  annum  clause  of  the  Statute  of  note  24  (by  Preston) ;  Cooch  v.  Good- 
Frauds  would  not  apply  to  this  oase  at  man,  2  Q.  B.  580 ;  and  it  would  seem 
any  rate,  and  that  the  defendants  were  that  sealing  includes  signing,  citing 
bound  by  the  notice  as  by  a  sufficient  several  oases. 

memorandum   under    the   Statute  of  (k)  Boothroydv.  Engles,  23  Mich.  21. 

Frauds.    It  would  seem  that  the  ar-  (/)  Trutch  v.  Bunnell,  5  Ore.  504. 

rangements  which  the  defendants  were  (m)  Whitney  v.  Arnold,  10  Cal.  531. 

to  make  to  get  the  benefit  of  the  pro-  (n)  Gardiner  Man.  Co.  ».  Heald.  5 

viso  had  not  been  made  by  them.  See,  Me.  381. 

also,  Osborne  v.  Tunis,  1  Dutch.  659.  (o)  Cotton  r.  Williams,  1  Fla.  37. 
Whether  under  the  Statute  of  Frauds 
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acts,  which  did  not  prescribe  the  manner  of  signing;  and  all 
that  seemed  to  be  required  by  their  policy  was  that  the  in- 
strument should  be  signed  by  the  party  in  such  a  manner  as 
to  show  that  he  intended  it  as  his  act  and  deed.  The  most 
essential  and  efficacious  act  to  give  it  validity  is  delivery,  and 
a  memorandum  or  indorsement  written  on  a  deed  at  the  time  of 
its  execution  becomes  a  part  of  the  deed.(/>)  And  where  the 
signature  of  the  grantor  is  at  his  request,  and  in  his  immedi- 
ate presence,  affixed  by  a  third  person,  it  is  as  much  the  deed 
of  the  former  as  if  signed  by  himself  ;(q)  but  a  covenant 
purporting  to  be  tripartite,  but  executed  by  only  two  of  the 
parties,  is  incomplete  and  binds  none.(r) 

§  1064.  As  to  sealing  and  the  execution  of  deeds,  it  is  in 
the  first  place  to  be  noticed  that  it  is  held  that  the 
term  deed  signifies  a  writing  with  a  seal  ;($)  and 
the  deed  of  a  corporation,  for  instance,  not  under  seal  is  in- 
valid.^) If  an  instrument  in  writing,  purporting  to  release  one 
of  the  parties  to  a  suit  for  assault  and  battery  from  all  claim  and 
demand  on  him  in  that  suit,  is  without  a  seal,  it  cannot  operate 
as  a  release.(u)  But  where  no  words  appear  in  the  body  of  an 
instrument  expressive  of  the  intent  to  make  it  sealed  it  will  not 
be  such,  even  although  the  characters  L.S.  be  added  to  the  sig- 
nature ;(v)  and  a  bond  to  discharge  an  attachment  in  a  marine 
court  need  not  be  assigned  by  seal.(w)  Under  the  Indiana 
Revised  Statutes  it  was  held  that  conveyances  passing  an  in- 

(/>)  Armstrong  v.  Stovall,  26  Hiss.        (to)  Morsnge  v.  Edward,  1 E.  D.  8m. 

275.  414. 

(?)  Jansen  v.  McCahill,  22  Cal.  563.        In  Shortridge  v*  Lamplough,  7  Mod. 

(r)  Emery  v.  Neighbor,  2  Hal.  N.  Y.  76,  it  was  held  that  before  29  Car.  II.  a 

142.  use  might  be  declared  by  parol  and  since 

(«)  Taylor  0.  Morton,  5  Dana  (Ky.),  by  writing  not  nnder  seal.   In  Wheeler 

365.  v.  Newton,   Prec.  in  Chanc.  (Finch) 

(O  Regina  v.  Warwick,  8  Q.  B.  926.  16,  it  appears  "  My  Lord  Commissioner 

(u)    Smithwiok  v.  Ward,  7  Jones  Rawlinson   said  that  agreements   in 

(Law),  64.  writing,  thongh  not  sealed,  have  some 

(»)  McDonald  v.  Mining  Co.,  13  Cal.  better,  countenance  since  the  Statute  of 

220;  Hntchins  v.  Byrnes,  9  Gray,  369.  Frauds  and  Perjuries  than,  they  had 

Under  section  2948  of  Alabama  Code  a  before."    In  Beck  d.  Fry  is,  Phillips,  5. 

seal  to  a  deed  is  unnecessary ;  Jones,  a.  Burr.  2831,  it  was  held  that  a  writing 

Morris,  61  Ala.  518.  under. the.  Statute  of  Frauds  to  convey: 

vol.  in.— 18  193 
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terest  in  land  must  be  subscribed  as  well  as  sealed,  but  other 
instruments  under  seal,  as  appeal  bonds,  were  sufficiently  exe- 
cuted by  sealing  alone,  and  one  who  neither  signs  nor  seals  a 
deed,  but  who  accepts  it  signed  and  sealed  by  the  grantor  is 
bound  by  the  covenants  thereof.(aj)  So  a  signature  to  a  mortgage 
is  binding  if  made  at  the  proper  time  and  duly  acknowledged, 
whether  signed  by  the  person  owning  the  same,  or  by  some 
one  else,  with  his  consent ;(y)  and  an  instrument  purporting, 
throughout  the  body  thereof,  to  be  a  mortgage  of  personal 
property  by  a  corporation,  is  not  invalid  as  such  because  signed 
by  the  president  only  with  his  own  name  and  title  and  sealed 
with  his  individual  seal .(2)  Where  a  deed  conveying  land 
upon  a  rent,  and  reciting  to  be  between  A.  and  B.,  who  set 


an  interest  in  lands  need  not  be  sealed, 
delivered,  or  stamped.  In  (Den  d.) 
May  berry  v,  Johnson,  3  Green  (Law 
Rep.  N.  J.),  116,  it  was  held  that  a 
written  lease,  though  not  under  seal, 
is  good  under  the  Statute  of  Frauds. 
In  Evans  v.  Ashley,  8  Mo.  177,  Mo- 
Cabe  v.  Hunter,  7  Mo.  356,  was 
cited  to  the  effect  that  an  instrument 
under  seal  was  necessary  to  pass  a 
title  to  real  estate  since  the  Statute 
of  Frauds.  In  Jackson  d.  Gouch  v. 
Wood,  12  Johns.  73,  the  court,  ad- 
mitting that  there  was  no  decision  on 
the  point,  held  that  even  since  the 
Statute  of  Frauds  a  seal  is  necessary 
in  a  writing  to  convey  an  estate  in  fee. 
In  Taunton  v.  Pepler,  6  Madd.  166,  it 
was  held,  notwithstanding  Blackstone's 
Com.  305,  that  a  release  need  not  be 
signed  as  well  as  sealed.  In  Cherry 
v.  fieming,  4  Wels.,  Hurl.  &  Gord. 
631,  it  would  seem  that  a  deed  sealed, 
though  not  signed,  is  valid,  notwith- 
standing the  Statute  of  Frauds  which 
was  said  not  to  apply  to  deeds ;  see, 
also,  Prest.  Shep.  Touch.  56. 

In  S tamers  v.  Preston,  9  Ir.  C.  L.  R. 
355,  S.  having  made  a  lease  of  certain 
lands  to  P.  for  a  term  of  years,  the  lat- 
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ter,  for  the  purpose  of  obtaining  a  loan, 
mortgaged  the  lands  to  a  building  so- 
ciety under  the  provisions  of  Building 
Society  Acts,  and  liaving  subsequently 
applied  to  S.  for  a  further  loan  for  the 
purpose  of  paying  off  the  money  ad- 
vanced by  the  society,  and  S.  having 
agreed  to  lend  upon  the  security  of  the 
mortgaged  premises,  a  memorandum  of 
agreement  was  indorsed  upon  the  deed 
of  mortgage,  whereby  P.  purported  to 
transfer  to  S.  the  mortgaged  premises 
in  consideration  of  a  loan  of  £100,  S. 
thereby  agreeing  to  accept  the  mort- 
gage. This  memorandum  was  signed 
by  the  parties,  but  was  not  under  seal: 
The  trustees  of  the  society  subsequent- 
ly indorsed  upon  the  mortgage  deed  a 
receipt  for  the  money  secured  thereby, 
and  it  was  held  that  the  receipt  of  the 
trustees  so  indorsed  was  effectual  un- 
der the  provisions  of  the  6  and  7  W. 
IV.  c.  32,  §  5,  to  pass  the  legal  title  to 
S. ,  although  the  memorandum  of  agree- 
ment was  not  under  seal. 

(x)  Finley  v.  Simpson,  2  Zab.  331 ; 
Parks  v.  Hazlerigg,  7  Blackf.  536. 

(jf)  Johnson  v.  Van  Velsor,  43  Mich. 
209. 

(«)  Sherman  v.  Fitch,  98  Mass.  63. 
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their  hands  and  seals  interchangeably,  was  signed  and  sealed 
by  A.,  but  not  by  B.,  and  was  delivered  to  B.,  it  was  held 
that  B.  was  not  bound  by  the  covenant  to  pay  rent  contained 
therein.(a)  Thus  a  seal  to  a  deed  being  necessary,  where  there 
is  but  one  seal  to  a  contract,  it  is  presumed  to  be  the  seal  of 
the  party  whose  signature  is  prefixed  to  it,  but,  upon  proof  of 
its  being  made  by  the  authority  of  the  other  parties  to  the  con- 
tract, it  will  be  held  to  be  their  seals  respectively. (6)  And  where 
a  deed  is  executed  on  behalf  of  a  state  by  a  public  officer  duly 
authorized,  and  this  fact  appears  upon  the  face  of  the  instru- 
ment, it  is  the  deed  of  the  state,  notwithstanding  that  the 
officer  may  be  described  as  one  of  the  parties  and  may  have 
affixed  his  individual  name  and  seal.  In  such  cases  the  state 
alone  is  bound  by  the  deed,  and  can  alone  claim  its  benefits.(c) 
A  contract  purporting  to  be  made  between  several  parties, 
containing  mutual  covenants,  of  which  those  of  one  party  are 
the  consideration  of  those  of  the  others,  must,  to  be  valid,  be 
executed  by  all  the  parties,  and  cannot  be  enforced  against 
one  who  does  execute  the  deed  by  another  who  fails  to  exe- 
cuted) 


(a)  Maule  v.  Weaver,  7  Pa.  St. 
329 ;  see  the  opinion  of  Gibson,  C.  J., 
discuBskig  the  point,  and  giving  a  his- 
tory of  the  law.  Query,  whether,  if  B. 
signed  without  sealing,  he  would  not 
have  been  bound.  For  oases  of  defective 
signing,  see  Penn  v.  Hamlett,  27  Gratt. 
337;  Shilloek  v.  Gilbert,  23  Min.  392. 

(6)  Stabler  v.  Cowman,  7  G.  &  J.  284, 
where  in  assumpsit  by  S.  against  C. 
under  the  general  issue,  the  plaintiff 
offered  as  evidence  a  written  contract, 
"  in  witness  whereof  we  set  our  hands 
and  seals,"  etc.  The  agreement,  in  fact, 
was  signed  and  sealed  by  8.,  but  there 
was  no  seal  opposite  the  signature  of 
C,  which  was  established  by  proof  of 
the  handwriting  of  the  subscribing  wit- 
ness, who  was  dead,  and  it  was  held 
to  be  the  seal  of  S.  and  not  of  C. 

(c)  Sheets  v.  Selden,  2  WaU.  177, 
citing  the  cases. 

(cQ  In  Tewsbury  t>.  O'ConneU,  21  Cal. 


60,  where  a  number  of  tenants  in  com- 
mon were  parties  to  a  deed  of  partition, 
by  the  terms  of  which  each  party  con- 
veyed and  released  his  individual  in- 
terest in  the  whole  premises  in  consid- 
eration of  the  conveyance  to  him  of  the 
undivided  interests  of  the  others  in  a 
specified  portion,  and  the  deed  was 
signed  by  a  large  proportion  of  the  par- 
ties, but  not  by  all,  it  was  held  that,  as 
a  conveyance,  it  was  void  as  to  those 
who  did  sign,  and  that  they  still  re- 
tained their  interests  as  tenants  in 
common  in  the  whole  tract. 

In  one  case,  Jackson  v.  Wood,  12 
Johnson,  75,  citing  Beck  d.  Fry  v. 
Phillips,  5  Burr.  2827,  and  Holliday  v. 
Marshall,  7  Johns.  211,  it  is  said  to 
be  decided  that  a  written  assignment 
of  a  lease  for  ninety-nine  years  was 
valid,  though  not  sealed,  upon  the  ex- 
press ground  that  it  was  the  sale  of  a 
chattel  real,  for  whioh  the  Statute  of 
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§  1065.  And  it  is  often  decided  that  an  instrument  although 
intended  to  operate  as  a  deed,  and  purporting  on 
required?*1  *ts  ^ace  to  ^e  un(*er  seal,  is  nevertheless  not  a  deed 
if  it  be  without  a  seal  or  a  scroll.(e)  Moreover,  a 
scroll  representing  a  seal  without  words  in  the  body  of  the 
instrument  showing  the  intention  of  the  maker  to  make  it  a 
sealed  one  will  not  make  it  such.(y)  But  under  a  Mississippi 
statute  wherever  it  is  manifest  that  a  scroll  is  intended  to  be 
used  by  way  of  seal,  it  must  have  that  effect  whether  it  so 
appears  from  the  body  of  the  instrument  or  from  the  scroll 
itself;  and  any  affixture  therefore  to  an  obligor's  name  in  an 
instrument,  and  in  the  locus  sigilli  manifestly  intended  to  be 
used  by  way  of  seal,  is  sufficient  to  have  that  effect.(^)  And  it 
seems  that  in  Massachusetts  sealing  without  signing  is  not  a 
sufficient  execution  of  a  conveyance  of  land. (A)  So  in  Arkansas 
sealing  either  according  to  the  common  law  mode  or  by  a 
scroll,  as  prescribed  by  statute,  is  an  indispensable  requisite  to 
constitute  a  deed.     But  though  an  instrument  without  seal 


Frauds  requires  only  a  "  note  in  writ- 
ing?" plainly  recognizing  the  distinc- 
tion between  a  term  for  years  and  a 
freehold  estate  as  to  the  mode  of  con- 
veyance. "  We  have  the  authority  of 
that  learned  commentator  unequivo- 
cally in  favor  of  the  opinion  that  a  seal 
is  indispensable,  in  order  to  convey  an 
estate  in  fee  simple,  fee  tail,  or  for  life. 
2  Blaokst.  Com.  297,  312.  Such  seems 
to  have  been  the  practical  construc- 
tion ever  since  the  Statute  of  Car.  II. 
in  England,  and  under  our  Statute 
of  Frauds  in  this  state,  and  to  decide 
now  that  a  seal  is  unnecessary  to  pass 
a  fee  would  be  to  introduce  a  new  rule 
of  conveyancing,  contrary  to  the  re- 
ceived opinion  and  almost  universal 
practice  in  our  community,  and  dan- 
gerous in  its  retrospective  operation. 
Construing  this  statute  with  reference 
to  the  preexisting  common  law  and  the 
particular  evil  intended  to  be  reme- 
died, I  think  the  legislature  did  not 
intend  to  dispense  with  a  seal  where  it 
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was  required  as  in  a  conveyance  of  a 
freehold  estate ;  but  the  object  was  to 
require  such  deeds  to  be  signed  also, 
which  the  courts  had  decided  to  be  un- 
necessary. I  construe  this  statute  as 
though  the  form  of  expression  had  been 
thus :  *  No  estate  of  freehold  shall  be 
granted  unless  it  be  by  deed,  signed 
by  the  party  granting,  and  no  estate 
less  than  a  freehold  (excepting  leases 
for  three  years)  shall  be  granted  or 
surrendered,  unless  by  deed  or  note  in 
writing  signed  by  the  grantor.1  " 

(e)  Alexander  v.  Polk,  39  Miss.  737 ; 
Davis  v.  Brandon,  1  How.  Miss.  154. 

(/)  Bohannon  v.  Hough,  Walker 
(Miss.),  461. 

(a)  Whittington  v.  Clark,  8  Sm.  & 
M.  (Miss.)  480. 

(A)  Hutohins  v.  Byrnes,  9  Gray,  369, 
holding  that  a  oommittee  empowered 
by  a  vote  of  a  corporation  to  authorise 
the  treasurer  to  convey  real  estate  may 
communicate  such  authority  orally. 
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would  not  operate  as  a  deed  to  pass  the  legal  estate  in  land  it 
is  competent  as  evidence  to  show  a  license  or  authority  from 
the  true  owner  to  the  defendant  to  enter  the  freehold.(i)  The 
acceptance  of  a  deed  and  enjoyment  of  the  estate  granted 
estops  the  grantee  and  all  persons  claiming  under  him  from 
denying  his  covenants,  and  from  denying  that  the  seal  attached 
is  his  as  well  as  that  of  the  grantor;  and  where  mention  is 
made  in  a  deed  that  it  is  sealed  by  both  parties,  the  indenture 
is  the  deed  of  the  grantee  as  well  as  of  the  grantor;  and  the 
deed  furnishes  evidence  that  the  former  has  adopted  the  seal, 
and  he  is  estopped  from  denying  \t.(j)  Although  a  paper 
purporting  to  be  a  deed  is  invalid  for  the  purpose  of  convey- 
ing title  unless  it  is  under  seal,  yet  when  a  person  enters  into 
possession  under  such  a  paper,  it  is  admissible  in  evidence  for 
the  purpose  of  showing  the  extent  of  his  possession.  And  a 
party  who  enters  into  possession  of  land  under  a  conveyance 
having  no  title  to  convey,  or  under  a  paper  purporting  to  be  a 
deed  without  a  seal,  is  presumed  to  enter  according  to  the 
description  in  such  conveyance  or  paper,  and  his  occupancy  of 
part,  claiming  the  whole,  is  construed  as  a  possession  of  the 
entire  tract  which  the  instrument  purports  to  convey.(£)  In 
Arkansas  a  conveyance  of  land  made,  delivered,  and  accepted 
as  a  deed  is  not  a  nullity  by  reason  of  an  inadvertence  to 
attach  the  seal;  such  an  instrument  is  a  valid  contract,  for  the 
conveyance  of  the  land  vests  in  the  vendee  the  equitable  title, 
and  binds  the  vendor  to  convey  to  him  the  legal  title ;  and 
when  in  such  a  case  suit  is  brought  on  the  purchase-notes,  the 
vendee  cannot  maintain  a  defence  to  the  action  under  a  plea 
of  failure  of  consideration  because  the  veudor  omitted  to  affix 
the  seal.(f)  In  Texas  that  portion  of  the  first  section  of  the 
act  of  1840,  concerning  conveyances  which  reads:  "And 
every  instrument  to  which  the  person  making  the  same  shall 
affix  a  scroll  by  way  of  seal,  shall  be  adjudged  and  holden  to 
be  of  the  same  force  and  obligation  as  if  it  were  actually 
sealed,  provided  the  person  making  the  same  shall,  in  the 
body  of  the  instrument,  recognize  such  scroll  as  having  been 

(0  Floyd  v.  Ricks,  14  Ark.  295.  (&)  Barger  v.  Hobbs,  67  111.  592. 

(J)  Atlantic  Dook  v.  Leavitt,  54  N.        (/)  Brinkley  v.  Bethel,  9  Heisk.  786. 
Y.  35. 
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affixed  by  way  of  seal,"  is  a  restraining  clause,  and  must  be 
confined  to  instruments  for  the  conveyance  of  estates  of  in- 
heritance or  freehold,  or  for  a  terra  of  more  than  five  years  in 
lands  and  tenements.  In  instruments  which  are  not  within 
that  section  of  the  act,  the  parties'  intention  to  seal,  whether 
indicated  in  the  body  of  the  instrument  or  elsewhere,  will 
have  its  effect;  and  it  has  been  held  that  the  word  seal  written 
or  affixed  in  a  scroll  or  flourish  indicates  clearly  the  purpose, 
and  primd  facie  should  be  held  for  a  seal.(m)  It  is  not  neces- 
sary to  the  validity  of  a  mortgage  of  personal  property  that 
the  instrument  be  under  seal,  and,  if  the  sealing  be  omitted, 
though  the  writing  be  in  the  form  of  a  deed,  it  will  not  be 
for  that  reason  invalid.(w)  Nor  is  it  necessary  in  Florida  that 
the  assignment  of  a  bond  or  writing  obligatory  should  be 
under  seal.(o) 

§  1066.  And  as  to  the  attesting  witnesses  to  deeds,  one  of 
the  cases  in  Alabama  holds  that  under  a  statute  of 
that  state  they  shall  be  able  to  write,  but  the  notary's 
certificate  need  not  be  under  his  seal;  and  if  one  person  signed 
and  sealed  but  was  not  named  with  others  as  a  grantor  it  is 
not  his  deed  ;(p)  or  if  a  deed  is  witnessed  by  three  persons, 
two  of  whom  reside  out  of  the  state  and  the  other  is  dead, 
proof  of  either  of  the  witnesses's  handwriting  to  the  deed  is 
primd  facie  sufficient  to  allow  it  to  be  read  to  the  jury.(g) 
And  a  conveyance  under  seal,  executed  by  a  grantor,  passes 
title  to  lands  as  between  him  and  his  grantee,  although  neither 
attested  by  witnesses  nor  acknowledged  ;(r)  but  in  Alabama 
a  deed  without  subscribing  witnesses  and  without  acknowledg- 
ment is  void;(s)  and  a  parish  judge  in  Louisiana  has  no  autho- 
rity to  receive  acknowledgment  of  a  deed.(/) 

§  1067.  Under  statutes  in  the  various  states  deeds  shall  be 
acknowledged  and  recorded ;  and  where  two  only  of  three 

(m)  English  v.  Helms,  4  Tex.  223.  («)  Lord  v.  Fulmar,  57  Ala.  615. 

(n)  Gerrey  v.  White,  47  Me.  504.  (t)  Louise    v.    Cauohoix,    11   Mart. 

to)  Cotten  v.  Williams,  1  Flor.  37.  (La.)      244.    See,    also,    Martin     r. 

(p)  Harrison  v.  Simms,  55  Ala.  515.  Flowers,  8  Leigh,  Va.  138 ;  Anderson 

(?)  Thomas  v.  Wallace,  5  Ala.  268.  v.   Brown,  9  Ohio,  151 ;  Alexander  v. 

(r)   State  v.  Town  of  Harrison,  39  Polk,  39  Miss.  737. 
N.  J.  Law,  51 ;  Stevenson  v.  Cloud,  5 
Black.  92. 
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Bigflors  of  a  deed  are  mentioned  therein  as  grant-  Acknowi- 

°  edgment. 

ors,  and  they  alone  acknowledge  its  execution, 
all  further  evidence  of  its  execution  by  them  is  dispensed 
with.  Under  the  Alabama  Code  no  conveyance  is  effec- 
tual to  pass  real  estate  unless  attested  by  one,  and  where 
the  grantor  cannot  write,  by  two  witnesses,  or  acknowl- 
edged before  a  proper  officer;  and  the  subsequent  acknowl- 
edgment of  an  ineffectual  conveyance  to  a  voluntary  grantee 
will  not  relate  back  to  the  signing  and  delivery  of  the  deed 
so  as  to  prejudice  the  rights  of  execution  creditore.(?j)  The 
notary  who  certifies  to  an  acknowledgment  is  a  competent 
witness  to  establish  the  due  execution  of  the  conveyance 
against  the  denial  of  the  person  by  whom  his  certificate 
states  it  to  have  been  acknowledged  ;  and  a  statement  by  an 
alleged  grantor  to  the  notary  who  certified  to  the  acknowledg- 
ment that  the  signature  was  his,  is  good  evidence  of  the  execu- 
tion, and  may  be  proved  by  the  officer.(fl)  An  interlineation 
or  erasure  in  the  acknowledgment  of  the  deed  is  an  objection 
to  the  proof  of  execution,  but  will  not  avoid  the  deed  itself  ;(m?) 
and  if  the  name  of  the  grantor  is  signed  to  his  deed  by  auother 
in  his  presence  at  his  request  and  by  his  direction  he  is  bound 
thereby ;  and  where  the  grantor's  name  is  thus  affixed  and 
he  acknowledges  the  deed,  receives  the  consideration  there- 
for and  delivers  the  same,  he  is  estopped  to  deny  his  signa- 
ture.^) So  a  person  whose  name  was  subscribed  to  a  deed  by 
his  wife  in  his  absence,  recognizes  and  adopts  the  signature  as 
his  own  by  acknowledging  the  deed  before  a  magistrate \{y) 
and  a  certificate  of  acknowledgment  of  a  deed,  made  after  the 
adoption  of  that  portion  of  the  Revised  Statutes  in  New  York 
relating  to  the  proof  and  recording  of  deeds,  which  simply  de- 
scribes the  persons  acknowledging  as  "  grantors  of  the  within 
indenture,"  without  stating  that  they  were  known  to  the  officer 
to  be  the  same  persons  who  are  described  in  and  who  executed 
it  as  prescribed  by  the  statute,  1  R.  S.  759,  §  15,  is  insufficient 
to  entitle  the  deed  to  be  recorded  ;  but  a  deed  thus  acknowl- 

(«)  Hendon  v.  White,  52  Ala.  598.        (w)  Devinney  v.  Reynolds,  1  W.  & 
See,  also,  Goodlett  v.  Hansell,  56  Ala.    S.  328. 
346.  (x)  Lovejoy  v. Richardson,  68Me.  386. 

(p)  Jansen  v.  McCahill,  22  Cal.  563.        (y)  Bartlett  v.  Drake,  100  Mass.  174. 
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edged,  however,  if  executed  and  witnessed  as  prescribed  in  New 
York  by  the  statute,  1  R.  S.  738,  §  137,  is  effectual  to  pass  the 
title  of  the  grantors  and  to  protect  the  title  of  the  grantee  save 
as  against  a  subsequent  bona  fide  purchaser.^)  It  is  also  held  that 
an  instrument  under  hand  and  seal  assigning  and  transferring 
to  the  assignee  the  assignor's  right  of  action  for  a  deed  con- 
veying land,  is  legally  sufficient  to  transfer  such  right  without 
being  witnessed  or  acknowledged ;  and  such  an  instrument  not 
being  or  professing  to  be  a  conveyance  of  the  land  itself,  does 
not  fall  within  the  provisions  of  the  statute  relating  to  the 
manner  in  which  conveyances  of  land  shall  be  made.(a)  In 
Mississippi  the  Statute  of  Frauds  does  not  require  the  regis- 
tration of  the  conveyance  of  property  therein  mentioned 
where  the  possession  "remains  with  the  donee  or  bargainee. "(6) 
But  the  defective  acknowledgment  of  the  wife  does  not  make 
a  deed  invalid  ;(c)  and  re-acknowledgment  without  signature 
by  a  widow  of  a  deed  made  during  coverture  will  make  the 
deed  valid.(d)  So  the  omission  to  read  an  instrument  to  an 
illiterate  marksman  renders  the  certificate  of  acknowledgment 
of  no  value  as  proof  where  the  dispute  is  whether  the  paper  so 
certified  is  the  paper  which  was  actually  read  or  whether  it 
was  correctly  read  to  the  party  executing  it.(*) 

§  1068.  Delivery  is  essential  to  the  validity  of  a  deed,  and 
it  may  be  either  actual  or  verbal.  It  is  sufficient 
that  there  be  an  intention  or  assent  of  the  mind  to 
treat  it  as  a  deed,  and  to  clothe  it  with  the  legal  attributes  of 
a  legal  instrument^/)  The  evidence  of  delivery  may  rest  en- 
tirely in  parol.(^)  Nor  is  any  particular  mode  of  delivery 
necessary,  and  it  is  sufficient  if  the  party  executing  a  deed 
treats  it  as  bis  own;  as  if  a  deed  was  executed  by  one  defend- 

(z)  Fryer  v.  Rockefeller,  63  N.  Y.  (/)  Byers  r.  MoClanahan,  6  Gill  k 

268.  J.  250 ;  Wood  v.  Knox,  3  Ir.  C.  R.  109; 

(a)  Bissell  v.  Morgan,  56  Barb.  369.  42  Jur.  309  ;  2  Gr.  &  B.  Ir.  Eq.  922.. 

(6)  Armstrong  v.  Stovall,  26  Miss.  (g)  McClure  v.  Colclough,  17  Ala. 

275.  96  ;  Maybury  t;.  Brian,  15  Peters,  38  ; 

(c)  Rayner  v.  Lee,  20  Mich.  388.  First  Nat.  Bank  v.  Holmes,  25  Pitts.  L. 

(d)  Riggs  v.  Boylan,  4  Bissell,  C.  C.  J.  43 ;    Devar  v.    Cardwell,   27  Ind. 
445.  478. 

(c)  Suffern  v.  Butler,  4  C.  £.  Gr. 
202. 
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ant  for  himself,  and  for  the  other  in  the  latter's  presence; (A) 
but  mere  manual  delivery  of  an  instrument  incompletely -ex- 
ecuted is  not  effective,  unless  it  clearly  appears  that  the  parties 
intended  it  to  be  final.(i)  A  deed  takes  effect  from  delivery, 
which  is  to  be  proved,  but  as  a  general  rule  all  deeds  primd 
facie  must  be  taken  to  have  been  executed  and  delivered  on 
the  day  they  bear  date  ;  but  this  inference  may  be  rebutted  by 
proving  by  other  evidence  that  the  deed  was  delivered  on  some 
other  day ;  and  the  attestation  clause  under  which  the  wit- 
nesses sign  their  names  is  not  conclusive  evidence  that  it  was 
delivered  on  the  day  of  its  date,  but  primd  facie  only;  and  the 
primd  facie  proof  furnished  by  enrolment,  which  is  evidence 
of  all  circumstances  necessary  to  give  the  deed  validity,  may 
be  repelled.^*)  When  a  deed  has  been  delivered,  so  as  to 
divest  the  grantor  of  the  title  and  vest  it  in  the  grantee,  the 
subsequent  destruction  of  it  by  the  parties  will  not  reinvest 
the  title  in  the  grantor.  To  constitute  effectual  delivery  of 
a  deed  to  transfer  title  to  real  estate  from  one  to  another  there 
must  be  an  acceptance  by  the  person  to  whom  it  is  made,  and 
acceptance  by  the  grantee  is  an  essential  part  of  delivery  in 
law.  And  in  order  to  constitute  the  delivery  a  valid  one,  the 
grantee  must  understand  the  terms  and  purport  of  the  deed 
delivered.(A)  So,  a  bond  for  the  conveyance  of  real  estate  to 
the  obligee  at  a  price  to  be  paid  by  him,  becomes  the  contract 
of  both  parties  when  the  obligee  accepts  a  delivery  of  the 
bond,  although  it  is  signed  and  sealed  by  the  obligor  only;(J) 
and  where  no  place  is  mentioned  for  the  delivery  of  a  deed  in 
articles  of  agreement  under  seal  for  the  sale  of  land,  it  is  com- 
petent for  the  parties  subsequently  to  appoint  a  place  by  parol 
for  that  purpose.  The  time  of  performance  of  sealed  articles 
of  agreement  may  on  the  expiration  of  the  time  limited  in  the 
articles  be  enlarged  by  parol,  and  by  extending  the  time  of 
performance  neither  party  loses  the  right  to  insist  on  the  re- 
covery of  liquidated  damages.(m)    A  deed  delivered  passes  the 

(A)  Ball   v.  Donsterville,   4  T.  R.  (it)  Fonda  v.  Sage,  46  Barb.  110. 

314.                       .  (/)  Vilas  v.  Dickinson,  13  Wis.  488. 

(i)  Arthur  v.  Anderson,  5  Reporter,  (to)  Esmond  v.  Van  Benschoten,  12 

444.  Barb.  366. 


(j  )  Barrey  v.  Hoffman,  6  Md.  78. 
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title  as  between  the  parties,  although  it  is  neither  acknowl- 
edged nor  recorded ;  and  is  good,  though  without  date,  as  it 
takes  effect  from  delivery  .(n) 

§  1069.  In  respect  to  deeds  in  blank,  as  to  any  of  their  par- 
ticulars, and  the  alteration  or  variation  of  any  of 
^^ In  their  recitals,  it  may  be  noticed  that  a  deed  regu- 
larly executed  in  other  respects,  but  with  a  blank 
left  for  the  name  of  the  grantee  and  placed  in  the  hands  of  a 
third  party  in  that  condition,  with  a  parol  authority  to  fill  up 
the  name  of  the  person  to  whom  it  was  delivered,  is  a  valid 
deed ;  (o)  or,  where  the  authority  to  fill  in  the  blank  in  the 
sealed  instrument  is  implied.(p)  It  is  good  if  the  deed  is  in 
blank,  as  to  the  name  of  the  grantee.^)  On  the  other  hand, 
it  has  been  held  that  where  a  deed  with  a  blank  for  the  name 
of  the  grantee  is  signed  and  sealed,  and  the  grantee's  name  is 
afterwards  inserted  and  a  substantial  alteration  is  made  in  the 
deed,  the  deed  is  invalid  against  one  of  the  grantors,  though  a 
co-grantor  made  the  alteration.(r)  And  a  blank  deed  executed 
in  one  state  containing  no  name  of  the  grantee,  and  upon  no 
consideration,  and  with  no  description  of  property,  and  which 
was  sent  into  another  state,  where  the  blanks  were  filled  in 
by  some  one  not  known  to  have  authority  in  writing  or  other- 
wise from  the  grantor,  it  was  held  that  such  a  deed  in  the  hands 
of  one  having  notice  of  these  facts,  has  no  force  as  a  convey- 
ance.^) So  a  valid  deed  cannot  be  made  by  writing  it  over  a 
signature  and  seal  made  upon  a  blank  or  an  empty  sheet  of 
paper ;(t)  for  if  A.  sign  his  name  on  a  paper  in  blank,  and  by 
parol  authorizes  B.  to  write  an  agreement  of  a  certain  descrip- 

(n)  Floyd  v.  Ricks,  14  Ark.  295.  Meeker,   55   Ind.   321 ;    Town  send    v. 

(o)  Field  v.  Stagg,  52  Mo.  534.    See  France,  2  Houst.  441 ;  Preston  v.  Hull, 

an  article  in  12  Am.  Law  Reg.  p.  711,  23Gratt.  600;  Aiken  v.  Cheeseborough, 

on  this  subject.  1    Hill    (S.   C),   172;    Perminter    v. 

{p)  State  of  Min.  v.  Young,  23  Min.  M'Daniel,  1  Hill  (S.  C),  267;  or  bill 

551.  of  lading,  Hale  v.  Shults,  3  McCord, 

(q)  Tucker  v.  Allen,  10  West.  Jur.  218. 

560 ;  McCowen  v.  Wheeler,  20  Tex.  372;  (r)  Bosford  v.  Pearson,  9  Allen,  387; 

Lindsley  ».  Lamb,  34  Mich.  509 ;  see,  see,  also,  Allen  v.  Withrow,  3  Sup.  Ct. 

also,  Pence  v.  Arbuckle,  22  Min.  417 ;  R.  517,  U.  S.  S.  C. 

Walker  v.  Hall,  2  Lev.  213 ;  Whitaker,  («)  Lindsley  v.  Lamb,  34  Mich.  509. 

v.  Miller,    83  III.   381 ;    Emmons   v.  (0  Ayres  v.  Harness,  1  Ohio,  368. 
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tion  over  his  name,  he  will  be  bound  by  Buch  agreement  when 
written  over  his  name  by  B.  But,  if  B.  adds  a  seal  to  the 
name  of  A.  and  delivers  the  instrument  as  A.'s  deed,  A.  will  not 
be  bound.(w)  A  deed  without  the  name  of  a  grantee  when  it 
is  acknowledged  is  invalid,  although  there  may  be  a  parol 
authority  to  fill  the  blank  with  a  particular  grantee's  name, 
so  that  the  deed  would  be  valid  as  to  the  subsequent  innocent 
purchasers.  Until  the  rights  of  innocent  purchasers  do  inter- 
vene, the  grantor  in  such  a  deed  has  a  right  to  withdraw  it  at 
any  time,  even  though  delivered,  for  the  parol  authority  is 
subject  to  revocation.  But  where  there  is  no  parol  authority 
to  fill  such  blank,  no  title  whatever  passes.  The  deed  is  then 
absolutely  void,  and  the  fraudulent  grantee  having  no  title 
can  grant  none,  even  to  an  innocent  purchaser.(t;)  A  deed  in 
due  form  signed  and  acknowledged  by  the  grantor  does  not 
become  his  deed  until  the  name  of  a  grantee  is  inserted  therein, 
and  an  agent  of  the  grantor  cannot  insert  the  name  of  a  gran- 
tee in  the  absence  of  the  grantor,  unless  his  authority  is  in 
writing.  If  the  grantor  leave  with  his  agent  a  deed  in  due 
form,  signed  and  acknowledged  with  a  blank  left  for  the 
grantee,  and  the  agent  without  authority  in  writing,  and  in 
the  absence  of  the  grantor  fill  the  blank  with  the  name  of  a 
grantee  and  deliver  it,  the  deed  is  fraudulent  in  law  and 
void.(w)  Filling  up  a  blank  form  of  a  deed  under  the  parol 
authority  of  one  who  has  signed  and  sealed  it,  will  not  make  it 
a  valid  conveyance  of  land  unless  the  instrument  is  re-delivered 
after  being  completed  in  form. (a:)  So  a  signature  and  seal  at-, 
tached  to  a  blank  piece  of  paper  for  the  purpose  of  having  a  bond 
thereafter  written  upon  it,  will  not  bind  the  party  as  an  obligor 
in  such  bond  ;  but  if  a  party  so  signing  and  sealing  after  the 
bond  is  filled  up,  adopt  it  as  his  bond,  it  is  sufficient.^)  And  a 
paper  signed  and  sealed  in  blank  with  verbal  authority  given 
at  the  time,  to  fill  it  up  as  a  prison  bounds  bond,  which  is 
afterwards  done,  is  void  as  to  the  party  so  signing  and  sealing 

(a)  Warring  ».  Williams,   8  Piok.        (x)  Burns  v.  Lynde,  6  Allen,  305. 
326.  (y)  Byera  v.  McClanahan,  6  Gill  &  J. 

(v)  Whittaker  r.  Miller,  83  IU.  381.    250. 
(te)  Upton  v.  Archer,  41  Cal.  85. 
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unless  re-delivered  or  acknowledged  after  it  had  been  filled 
up.(*) 

§  1070.  Deeds  shall  contain  a  description  of  the  land  con- 
D    ri  veyed,  and,  for  instance,  one  which  purports  to  con- 

tionofiand  vey  u  forty  feet  of  lot  No.  2,  in  block  No.  2,  in  Da- 
conveye  .  y^po^"  j8  fatally  defective,  and  does  not  convey 
any  interest,  and  is  void.(a)  But  the  words,  "  the  same  con- 
taining  about  five  and  three-fourths  acres,  be  the  same  more 
or  less,"  following  in  a  deed  the  description  by  metes  and 
bounds  of  the  land  conveyed,  are  to  be  treated  as  part  of  the 
description  merely,  and  not  as  conclusive  proof  against  the 
grantee  that  he  had  purchased  and  agreed  to  pay  for  the  land 
without  reference  to  the  quantity.  The  grantee  may  prove 
by  parol  in  such  case  that  the  contract  was  really  for  a  certain 
number  of  acres  at  a  specified  price  for  each  acre,  and  that  a 
mutual  mistake  was  made  in  the  measurement,  by  which  the 
quantity  was  supposed  to  be  larger  than  it  really  was ;  and 
he  may  recover,  in  an  action  for  money  had  and  received,  the 
amount  paid  by  him  for  the  land  above  the  amount  which 
should  have  been  paid  according  to  the  terms  of  the  con- 
tract.^) But  land  will  often  pass  without  any  specific  desig- 
nation of  it  in  the  conveyance  as  land.  Everything  essential 
to  the  beneficial  use  and  enjoyment  of  the  property  designated 
is,  in  the  absence  of  language  indicating  a  different  intention 
on  the  part  of  the  grantor,  to  be  considered  as  passing  by  the 
conveyance  ;(<?)  so  that  in  a  conveyance  of  a  division  or  branch 
of  a  canal  a  certain  parcel  of  ground  belonging  to  the  grantor, 
and  necessary  to  the  use  of  the  canal  and  water-power,  and 
used  with  it  at  the  time,  but  which  could  not  have  been  in- 
cluded in  any  of  the  terms  used  in  describing  what  was  granted, 
passed  by  the  conveyance.(d)  And  the  identification  of  land 
conveyed  by  deed  may  be  by  parol  or  by  mortgages  unrecorded  ;(e) 
but  it  is  not  permitted  to  prove  by  parol  that  fixtures  passed 

(z)  Gilbert  v.  Anthony,  1  Yerg.  69.  sen  v.  Brook  way,  8  N.  H.  465  ;  Wise  v. 

(a)  Boswortli  v.  Farenholz,  3  Coles,  Wheeler,  6  Ire.  196 ;  Blaioe  v.  Cham- 

84.  bers,  1  S.  &  R.  169. 

(6)  White  v.  Miller,  22  Vt.  380.  (d)  Sheets  v.  Selden,  2  Wall.  177. 

(c)  Sheets  v.  Selden,  2  Wall.  177,  (c)  Sill  v.  Reese,  47  Cal.  294 ;  Robin- 
citing  Sparks  v.  Hess,   15  Cal.  196  ;  son  v.  Brennan,  115  Mass.  582 ;  MoPike 
Whitney  v.  Olney,  3  Mason,  280 ;  Gil-  v.  Allman,  53  Mo.  551. 
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by  the  deed.(/)  A  private  writing,  however,  between  the 
parties  will  be  received  as  evidence  to  show  boundaries  con- 
veyed by  a  notarial  act  \{g)  and  in  cases  where  deeds  were  duly 
executed,  and  afterwards  were  lost  or  mislaid,  as,  for  instance, 
in  ejectment,  title  was  made  by  evidence  of  a  lost  deed  which 
was  unrecorded,  it  is  not  within  the  Statute  of  Frauds,  and 
the  fact  of  the  existence  of  such  a  deed  is  proved,  and  the  con- 
tents are  then  submitted  to  the  jury.(A)  Copies  of  deeds  made 
by  disinterested  persons  of  good  character,  and  under  circum- 
stances where  there  was  no  fraud,  are  evidence  where  the 
original  is  lost(i') 

§  1071.  The  consideration  mentioned  in  a  deed  may  be 
altered  or  varied  by  parol,  and  its  recital  contra- 
dicted ;  and  another  or  different  consideration  than  u£™lder*" 
that  expressed  in  the  deed  may  beshown.(i/)  Some- 
times the  principle  is  stated  to  be  that  a  consideration  dehors 
the  deed  may  be  proved  except  when  the  consideration  is  re- 
pugnant to  the  deed. (A)  And  parol  evidence  may  be  given 
to  show  the  real  consideration,  or  that  the  purchaser  took  the 
conveyance  subject  to  incumbrances  and  agreed  to  discharge 
them  in  additiou  to  the  consideration  stated  ;  as,  for  instance, 
the  parol  agreement  of  a  vendee  of  mortgaged  land  to  pay  off 
the  mortgage  as  part  consideration  of  the  purchase.  This  is  not 
within  the  Statute  of  Frauds  and  need  not  be  in  writing,  and 
may  be  proved  by  parol.  It  is  an  agreement  to  pay  his  own 
debt,  not  that  of  another,  and  in  a   proceeding  to  foreclose 

(/)  McLaughlin  v.  Johnson,  46  111.  ing,  56  Ga.  369  ;  Dnrant  v.  Shurtleff, 

163.  49  Vt.  141 ;  Lewis  v.  Brewster,  67  Pa. 

(g)  Labauver.  Declouet.19La.Rep.  St.  411;   Bird  v.  Smith,  8  Ark.  368; 

381.  Hopkins  v.  Watts,  27  Ga.  490;  Ben- 

(A)  Blackburn  v.  Blackburn,  8  Ohio,  nett  v.  Solomon,  6  Cal.  134;  Preble  v. 

81.  Baldwin,  6  Cush.    552;    Kimball    v. 

(0  Allen  v.  Parish,  3  Ohio,  109.    As  Walker,  30  111.  510  ;  Trajer  v.  Reeder, 

to  the  proof  of  a  lost  deed  under  a  45    Iowa,    273;  Jordan  v.  White,  20 

Kentucky  statute,  see  Sicard  p.  Davis,  Minn.  99 ;  Kennedy  v.  Kennedy,  2  Ala. 

6  Peters,  124.  602,  where  fraud  as  to  the  considera- 
te) Rex  v.  Scammoden,  3  T.  R.  474;  tion  was  shown. 

Millard    v.   Athaway,    27    Cal.    142;        (*)  Tray er  v.  Reader,  45  Iowa,  273 ; 

Wood  v.  Beach,  7  Vt.  522 ;  Stevens  v.  Jaokson  v.  Pike,  9  Cow.  69 ;  Galbreath 

Griffith,  3  Vt.  448 ;  Curry  v.  Lyles,  2  v.  Cook,  30  Ark.  422. 

Hill  (S.  C),  404 ;  Primrose  v.  Brown- 
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the  court  may  decree  that  the  land  be  sold  and  render  several 
judgments  against  the  mortgagor  and  his  vendee. (?)  But 
some  consideration  is  necessary  to  make  a  deed  of  land  valid  ; 
and  parol  proof  is  admissible  to  show  a  consideration  where 
none  is  expressed  in  the  deed,  or  the  sum  is  left  blank.(m) 
Again  it  is  said  that  the  rule  excluding  parol  evidence  to 
contradict  or  alter  a  written  instrument  does  not  exclude 
parol  evidence  of  a  consideration  not  mentioned  in  the  deed, 
if  it  be  not  directly  inconsistent  with  that  expressed.  Hence 
parol  evidence  is  admissible  that  at  the  time  of  the  sale  the 
purchaser  agreed  to  pay  both  judgment  and  mechanic  liens.(w) 
In  California  it  is  said  that  the  old  and  unmeaning  distinction 
between  sealed  and  unsealed  instruments  is  done  away  with, 
and  the  consideration  of  a  sealed  bond  may  be  impeached  by 
the  obligor  in  the  same  manner  as  a  promissory  note  by  the 
maker.  To  constitute  a  consideration  to  a  bond  or  other  in- 
strument in  writing  it  is  necessary  that  some  advantage  to  the 
promissor  or  injury  to  the  promisee  should  occur.  A  past 
and  executed  consideration  is  not  sufficient.  For  instance, 
where  the  debt  of  A.  already  created  is  promised  to  be  paid  by 
B.,  no  new  term  being  introduced  in  the  contract,  as  delivery 
or  the  like,  it  is  not  binding  upon  B.  It  is  a  mere  understand- 
ing to  pay  another's  debt,  and  is  within  the  Statute  of  Frauds, 
and  without  the  Statute  would  be  void  as  being  without  con- 
sideration.^) So  the  recital  in  a  deed  of  the  receipt  of  the 
consideration  is  only  primd  facie  evidence  of  the  amount  paid, 
and  is  subject  to  explanation  by  showing  by  parol  that  nothing 
in  reality  had  been  paid.(p)  And  although  the  consideration 
of  a  deed  is  stated  to  be  money  paid  to  the  grantor,  it  may  be 
shown  by  parol  that  the  real  consideration  was  the  extinguish- 
ment of  a  debt  of  the  grantor ;  both  considerations  being  of 
the  same  kind  or  degree  and  the  admissions  of  the  parol  evi- 
dence not  varying  or  contradicting  the  legal  effect  of  the  in- 
strument.^) It  does  not  contradict  the  essential  import  of  a 
deed  to  show  the  agreed  price  of  the  land,  and  such  price  may 

(0  McDill  v.  Gunn,  43  Ind.  319.  (o)  Comstook  v.  Breed,  12  Cal.  286. 

(m)  Wood  v.  Beach,  7  Vt.  522.  (p)  White  v.  Miller,  22  Vt.  380. 

(n)  Buokley's  A  pp.,  48  Pa.  St.  491.  (?)  Mason  v.  Buohanan,  62  Ala.  110. 
206 


Digitized  by 


Google 


CHAP.  XLIV.]  DBED8.  [§  1071. 

always  be  proved  though  it  differ  from  that  recited  in  the 
deed.(r)  The  fact  that  a  deed  under  the  Mexican  law  does 
not  recite  a  price  or  consideration  does  not  invalidate  the  deed. 
By  that  law  a  deed  of  gift  to  a  stranger,  possession  being  de- 
livered, was  good,  subject  to  certain  qualifications  as  to  dona- 
tions, the  amount  of  donations  to  a  stranger  being  limited  in 
favor  of  the  beir.(s)  Moreover,  where  the  price  of  land  and  not 
the  question  of  title  is  submitted,  the  admission  and  award 
need  not  be  by  deed  ;(t)  and  it  can  be  shown  by  parol  that 
although  acknowledgment  of  its  receipt  was  on  the  deed, 
no  consideration  passed  ;(w)  or  that  some  additional  con- 
sideration passed  which  was  not  inconsistent  with  the  deed.(v) 
A  verbal  agreement  by  the  grantee  with  the  grantor  of  cer- 
tain lands  that  in  consideration  of  the  conveyance  the  former 
will  support  the  latter  during  his  life,  is  not  within  the 
Statute  of  Frauds;  (10)  and  the  recital  in  a  treasurer's  deed 
for  unseated  land  that  a  bond  was  given  for  the  surplus  pur- 
chase-money is  primd  fade  evidence  of  the  fact,  and  sufficient 
for  the  purpose  unless  disproved.(ar)  This  rule,  however,  would 
seem  to  be  confined  only  to  equity  or  cases  in  which  fraud  is 
alleged  or  proved,  for  at  law  when  a  consideration  is  expressed 
to  have  been  made  in  a  deed  conveying  land,  no  averment  to 
the  contrary  will  be  permitted  ;  and  if  a  particular  considera- 
tion be  expressed  in  a  deed  no  other  consideration  can  be 
averred. (y)  In  other  cases,  any  consideration  not  inconsistent 
with  that  of  the  deed  may  be  averred ;  but  one  expressed  in 
a  deed  cannot  be  disproved  to  defeat  the  conveyance,  unless 
on  the  ground  of  fraud.(*)  But  for  other  purposes  the 
acknowledgment  of  consideration  may  be  contradicted ;  as, 
for  instance,  to  ascertain  the  damages  to  which  the  plaintiff  is 
entitled  for  breach  of  covenant  the  true  consideration  may  be 
8hown.(a)  80  where  a  deed  conveying  land  contains  nothing 
touching  the  consideration  or  the  payment  of  the  purchase- 

(r  Holbrook  v.  Holbrook,  30Vt.432.  (*)  Devinney  v.  Reynolds,  1  W.  & 

(0  Havens  i\  Dale,  18  Cal.  359.  S.  328. 

(0  Davy  v.  Faw,  7  Cranch,  176.  (y)  Morse  v.  Shattuck,  4  N.  H.  231. 

(u)  Hogel  v.  Lindell,  10  Mo.  483.  (z)  Wilt  v.  Franklin,  1  Binn.  502. 

(p)  Hannau  v.  Oxley,  23  Wis.  519.  (a)  Morse  v.  Shattuck,  4  N.  H.  231. 


(10)  Harper  v.  Harper,  57  Ind.  547. 
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money,  although  the  law  will  presume  that  the  payment  was 
made,  yet  this  presumption  being  a  species  of  evidence  relating 
to  matter  of  fact  and  not  arising  from  the  construction  of  the 
deed,  may  be  repelled  by  oral  testimony.(ft) 

§  1072.  The  execution,  signing,  and  sealing  of  deeds  by  one 
acting  as  an  agent  or  attorney  for  another  will  now 
by  agent.n  ^  considered. (c)  A  sealed  instrument  when  exe- 
cuted by  one  acting  as  attorney  must  be  executed 
in  the  name  of  the  principal  and  purport  to  be  sealed  with  his 
seal.(rf)  Less  strictness  is  required  where  the  instrument  is 
not  under  seal;  it  being  sufficient  in  such  cases,  if  the  intent 
to  bind  the  principal  appear  in  any  part  of  the  instrument. 
No  particular  form  of  words  is  necessary  to  be  used  by  the 
attorney  in  executing  a  sealed  instrument,  provided  the  words 
used  import  the  requisite  facts;  and,  moreover,  although 
a  deed  be  executed  by  an  attorney  for  several  principals  it  is 
not  necessary  to  affix  a  separate  seal  for  each,  provided  it  ap- 
pear that  the  seal  affixed  was  intended  to  be  adopted  as  the 
seal  of  all.(e)  And  a  written  agreement  for  the  sale  of  land  pur- 
porting in  the  body  to  be  between  the  vendor  on  the  one  part, 
and  the  purchasers  by  their  agent  of  the  other  part,  signed  by 
the  vendor,  and  by  the  agent  in  his  own  name  merely,  a  seal 
being  annexed  to  each  name,  is  not  executed  in  the  name  of 
the  purchaser,  and  therefore  void.  And  adding  a  seal  to  an 
agent's  name,  when  he  is  not  authorized  to  bind  his  principals 
by  seal,  will  not  vary  the  case.(/)    A  covenant  for  the  sale  of 

(6)  Davenport  v.  Mason,  15  Mass.  90.  ney  of  the  first  part,"  and  it  was  held 

(c)  See  Daughtrey  v.  Knolle,  44  Tex,  that  the  covenant  did  not  purport  to 
450  ;    Led  better  v.    Walker,  31   Ala.  have  been  executed  by  T.,  and  that  he 
176 ;  Martin  v.  Almond,  25  Mo.  313  ;  could  not  maintain  an  action. 
Merchants'  Bk.  v.  Hayes,  7  Hun,  530.  («)  Townsend  t>.  Hubbard,  supra. 

(d)  Townsend  v.  Hubbard,  4  Hill,  (/)  Sherman  v.  N.  Y.  Cent.  R.  R., 
351,  where  a  covenant  for  the  sale  and  22  Barb.  242.  In  Wilks  v.  Buck,  2  East, 
purchase  of  lands  was  subscribed  only  142,  being  the  case  of  a  bond  to  sub- 
with  the  names  of  B.,  H.  and  O.,  mit  to  an  award;  Grose,  J.,  said: 
and  oommenoed  thus :  "  Articles,  etc.,  "I  accede  to  the  doctrine  in  all  the 
made,  etc.,  between  T.,  by  B.t  their  oases  oited,  that  an  attorney  must  exe- 
attorney,  of  the  first  part,  and  H.  and  cute  his  power  in  the  name  of  hisprin- 
0.,  of  the  second  part,  witnesseth,"  cipal  and  not  in  his  own  name;  but 
and  concluded  the  clause  thus :  "In  here  it  was  so  done,  for,  where  is  the 
witness  whereof  the  said  B.  as  attor-  difference  between  signing  J.  B.  by 
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land  as  well  as  a  deed  passing  an  interest  in  land,  where  the 
contract  is  made  by  an  attorney-in-fact,  to  be  valid  must  be 
executed  in  the  name  of  the  principal  by  A.  B.,  his  attorney ; 
if  the  attorney  affix  only  his  own  name  the  covenant  is  void ; 
although  in  the  body  of  the  instrument  it  be  stated  that  it  is 
the  agreement  of  the  principal  by  A.  B.,  his  attorney,  that 
the  principal  covenants,  etc.,  and  although  in  the  testimonium 
clause  it  be  alleged  that  A.  B.  as  the  attorney  of  the  principal 
hath  set  his  hand  and  seal.(^)  If  an  agent  as  such  does  an  act 
in  pais,  although  in  his  own  name,  or  enters  into  a  commercial 
or  other  contract  not  under  seal  without  subscribing  the  name  of 
the  principal, the  latter  is  bound  by  the  act  of  his  agent.  When, 
therefore,  one  has  authority  to  act,  he  should  act  in  the  name 
of  him  who  gives  the  authority,  for  he  appoints  the  attorney 
to  be  in  his  place  and  to  represent  his  person ;  and,  therefore, 
the  attorney  cannot  do  it  in  his  own  name,  nor  as  his  proper 
act,  except  in  the  name  and  as  the  act  of  him  who  gives  the 
authority  .(A)  But,  on  the  other  hand,  some  of  the  cases  say 
that  where  a  power  of  attorney  not  under  seal  authorizes  the 
agent  to  sell,  for  instance,  a  saw-mill,  by  the  execution  of  all 
needful  instruments,  sealed  or  otherwise,  and  the  agent  sells  the 
right  of  the  principal  by  a  paper  not  under  seal,  representing 
himself  as  the  attorney  of  the  principal,  and  the  vendee  takes 


M.  W.  (which  must  be  admitted  to  be 
good)  and  M.  W.  for  J.  B. ;  in  either 
case  the  act  of  sealing  and  delivering 
is  done  in  the  name  of  the  principal  and 
by  his  authority ;  whether  the  attor- 
ney put  his  own  name  first  or  last  can- 
not affect  the  validity  of  the  aot  done, 
and  Lawrence!  J.,  distinguished  Fron- 
tin  v.  Small,  2  Ld.  Raym.  1418 ;  1 
Stra.  706.  See  Parker  v-.  Taswell,  2  De 
Gex.  &  J.  559,  as  to  the  proper  mode  of 
execution  by  an  agent."  In  Coombes's 
Case,  9  Coke,  77  a,  it  was  held  that 
an  agent  ought  to  convey,  surrender, 
etc.,  in  the  name  of  his  principal; 
that  if  he  show  his  letter  of  attorney 
and  then  by  its  authority  do  the  act  it 
is  good.  Elwell  v.  Shaw,  16  Mass.  46, 
follows  Coombe's  Case  and  considers 
VOL.  HI.— 14 


Lord  Holt's  dictum  contra  in  Parker  v. 
Rett,  1  Ld.  Raym.  658 ;  12  Mod.  467 ; 
Salk.  95 ;  the  Court  in  Elwell  v.  Shaw 
remarked  upon  the  importance  of  ad- 
hering to  the  rules  regulating  the  trans- 
fer of  real  estate. 

(c)  Townsend  v.  Corning,  23  Wend. 
435. 

(A)  Townsend  v.  Corning,  supra. 
In  Groves  v.  Hodges,  55  Pa.  St.  518, 
the  agreement  was  signed  and  sealed 
by  Garner,  and  also  by  "-William 
Irwin  [Seal]  by  agent,  McH^n  but 
there  was  no  sealing  authority  from 
Irwin  to  the  agent,  nor  did  he  adopt 
the  seal  or  ratify  it  by  a  sealed  instru- 
ment ;  and  it  was  held  that  the  deed 
was  not  Irwin's  or  any  of  its  oovenants. 
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possession  and  keeps  it  for  several  years,  be  has  an  equitable 
estate  in  tbe  premises  with  the  right  to  its  full  enjoyment. 
It  is  also  said  that  the  rule  that  instruments  must  be  signed 
in  the  name  of  the  principal  does  not  apply  to  instruments 
under  seal.  If  the  name  of  the  principal  and  the  intention 
to  bind  him  appear  in  an  instrument  not  under  seal,  the 
agent  having  authority,  the  principal  alone  will  be  bound, 
although  the  instrument  be  signed  in  the  agent's  name  only.(i) 
Bo  where  one  purporting  to  act  as  the  attorney  for  another  exe- 
cutes a  deed  in  his  own  name,  it  will  be  sustained,  if  the  attor- 
ney had  authority  to  make  a  proper  deed.(^) 
§  1078.  In  regard  to  the  authority  of  an  agent  it  is  held 
that  to  execute  a  deed  the  authority  must  be  by 
thority  of  deed,  and  if  one  partner  acknowledge  that  he  gave 
agent'  another  partner  authority  to  execute  a  deed  for  him 

the  presumption  is  that  it  was  a  legal  authority  which  must 
be  under  seal  and  produced,  and  an  acknowledgment  is  not 
sufficient.^)  But  when  a  party,  is  present  and  an  instrument 
is  presented  for  his  signature,  and  he  directs  another  to  sign 
it,  no  written  authority  is  necessary;  and  if  the  instrument 
is  signed,  and  the  parties  immediately  recognize  it  by  acting 
upon  it,  no  proof  of  the  presence  of  the  party  when  the  in- 
strument is  signed  need  be  made.(l)  Moreover,  an  alteration 
of  a  sealed  instrument  given  to  secure  the  payment  of  a  sum 
of  money  does  not  avoid  it,  although  the  person  making  the 
alteration  acts  only  under  parol  authority,  and  this  rule  does 
not  conflict  with  cases  which  require  the  authority  to  execute  a 


(i)  McDonald  v.  Mining  Co.,  13  Cal.  appears  that  for  an  attorney  to  sign  his 

220  ;  Mussy  t>.  Soott,  7  Cash.  215.     In  principal's  name  to  a  deed   without 

Tenant    v.    Blacker,    27    Ga.     421,  stating  that  he,  the  attorney,  made 

Peavy   gave   to   Carter   a   power   of  the   signature,   there  being    nothing 

attorney  to  convey  land,  and  Carter  in  in  the  deed  to  indicate  that  it  was 

executing  the  deed,  signed  his  own  executed  by    attorney,  is  an  invalid 

name  instead  of  Peavy's  name,  but  as  execution,  Wilks  v.  Back,  2  Bast,  144, 

the  deed  itself  showed  that  Carter  in-  being  considered, 

tended  it  as  Peavy's  deed,  and  not  as  (*)  Steiglits  ».  Egginton,  Holt  (N. 

his  own,  it  was  held  that  the  deed  was  P.)t  141 ;  Blood  v.  Goodrich,  9  Wend, 

a  sufficient  execution  of  the  power.  75 ;  12  id.  525. 

(j)  Rogers  v.  Frost,  14  Tex.  267.  (/)  Reinhart  i>.  Miller,  22  Ga.  403. 
In  Wood  v.  Goodridge,  6  Cush.  117,  it 
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deed  to  be  under  eeal.(m)  The  authority  of  an  agent  to 
convey  land  in  North  Carolina  must  be  in  writing,  the  Statute 
of  Frauds  being  the  same  as  the  English  on  this  point,  because 
under  the  Statute  titles  to  land  must  be  evidenced  by  writ- 
ing.(n)  Under  the  Kentucky  statute  providing  that  no  estate 
of  inheritance  or  freehold  in  lands  or  tenements  shall  be  con- 
veyed from  one  to  another  unless  the  conveyance  be  declared 
by  writing,  sealed  and  delivered ;  it  is  held  that  the  legal 
title  to  land  could  not  be  conveyed  from  one  to  another  by 
warrant  of  attorney,  unless  the  power  of  attorney  be  given  by 
deed.(o)  But  a  deed  executed  by  an  agent  with  parol  authority 
will  be  good  as  a  memorandum  within  the  Statute  of  Frauds, 
if  it  would  have  been  good  without  a  seal.(p) 

§  1074.  It  is  not  necessary  to  the  proper  execution  of  a  deed 
by  an  attorney-in-fact  that  he  should  sign  his  name 
to  it,  the  name  of  the  principal  alone  is  sufficient  ;(j)  SEjjJ*  by 
and  when  a  deed  purports  to  be  an  indenture  of  the 
principal  made  by  his  attorney-in-fact  therein  designated  by 
name,  it  may  be  properly  executed  by  such  attorney  by  his 
subscribing  and  affixing  thereto  the  name  and  seal  of  the 
principal  alone.(r)  And  as  no  particular  form  of  words  is 
necessary  in  the  signature  of  a  deed  by  an  attorney-in-fact, 
provided  the  act  be  done  in  the  name  of  his  principal,  it  is 


(m)  Knapp  v.  Maltby,  13  Wend.  587. 

In  Curtis  t>.  Blair,  26  Miss.  324,  said 
the  court :  "  It  is  said  that  the  letters 
are  signed  by  A.  in  his  own  right,  and 
not  as  agent  for  8.,  and  that  is  incom- 
petent to  show  aliunde,  and  especially 
by  parol  evidence,  that  he  was  acting 
as  agent.  The  Statute  of  Frauds  does 
not  require  that  the  appointment  of  the 
agent  to  make  the  note  or  memoran- 
dum in  writing  should  be  in  writing, 
nor  does  it  require  that  the  signature 
should  be  in  the  name  of  the  princi- 
pal. It  is  well  settled  that  the  Statute 
is  satisfied  if  the  contracts  be  in  writ- 
ing and  signed  by  the  agent  authorized 
to  act  therein;  Yerby  v.  Grigsby,  9 
Leigh.  387,  citing  6  Adol.  &  Ellis,  486 ; 


3  E.  G.  L.  R.  122;  Story  on  Agency,  § 
270." 

(n)  Shamburger  v.  Kennedy,  1  Dev.  1. 

(o)  Plummer  v.  Russell,  2  Bibb.  174. 

In  Gardner  t%  Gardner,  5  Cush.  483, 
it  was  held  that  a  deed  signed  in  the 
presence  and  at  the  request  of  A.,  and 
in  the  presence  of  an  attesting  witness 
in  these  terms,  "A.  by  B.,"  the  whole 
deed  including  the  signature  being 
written  by  B.,  is  properly  executed  as 
the  deed  of  A.,  although  a  power  to  an 
agent  under  ordinary  circumstances  to 
convey  must  be  in  writing. 

0>)  Led  better  r.  Walker,  31  Ala.  176. 

(q)  Devinney  v.  Reynolds,  1  W.  & 
S.  328. 

(r)  Berkey  v.  Judd,  22  Minn.  288. 
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therefore  indifferent  whether  he  sign  it  u  B.  W.,  attorney  for 
R.  C.,"  or  "  R.  C.  by  B.  W.,  his  attorney."(*)  But  it  has  been 
held  for  the  reason  that  a  deed  by  attorney  is  invalid,  unless  his 
authority  is  strictly  pursued,  such  a  deed  should  regularly  be 
in  the  name  of  the  principal ;(/)  and  an  agent  who  executes  as 
such  a  sealed  instrument  purporting  to  be  the  deed  of  his  prin- 
cipal, does  not  bind  himself  unless  the  instrument  contains  an 
expression  of  his  personal  undertaking  to  perform  the  contract 
on  behalf  of  his  principal.(u)  So  an  assignment  executed  by  au 
attorney  stating  himself  to  be  such  in  the  body  of  the  assign- 
ment, will  not  be  rendered  invalid  by  his  mistake  in  signing 
himself  as  attorney  for  the  assignee.(t;)  The  authority  to  sign 
another  person's  name  to  a  sealed  instrument  must  be  in  writ- 
ing under  seal,  and  no  previous  parol  assent  or  subsequent  adop- 
tion will  bind  the  party  whose  name  is  signed  unless  the  in- 
strument be  acknowledged  and  re-delivered  ;(w)  and  a  person 
unable  to  write  may  by  parol  authorize  the  affixing  of  his 
name  by  another  person  to  a  deed  so  as  to  convey  his  title 
to  the  premises  mentioned. (a:)  Where  a  deed  is  signed  by  the 
agent  of  a  corporation,  and  the  corporate  seal  is  affixed,  the 
presumption  is  in  the  absence  of  evidence  to  the  contrary  that 
the  agent  was  duly  authorized  to  make  the  conveyance;  but 
where  a  deed  of  assignment  contained  no  provision  for  its  exe- 
cution by  the  assignee,  and  no  covenant  to  be  performed  by 
him,  it  was  held  that  he  need  not  become  a  party  by  signiug 
it.(y)  Moreover,  a  bond  upon  an  appeal  executed  by  the  attor- 
ney on  account  of  the  appellant  was  objected  to  because  the 
attorney  was  not  authorized  to  execute  it  by  deed ;  but  it  was 
formally  ratified  by  the  appellant  under  seal ;  and  it  was  held 
that  the  bond  was  sufficient,  and  the  appeal  was  sustained.^) 
§  1075.  A  deed  properly  executed  and  acknowledged  by  a 
wife  of  her  separate  property  with  the  assent  of 
relation.       her  husband  underwritten,  not  under  seal  but  pro- 

(0  Jones  v.  Carter,  4  Hen.  &  M.  184.  (w)  Cain  t\  Heard,  1  Coldw.  163. 

(0  Harper  v.  Hampton,  1  Harr.  &  (x)  Bird  v.  Decker,  64  Me.  650. 

J.  622.  (j,)  Flint  t7.  Clinton,  12  N.  H.  430. 

(v)  Abbey  r.  Chase,  6  Cush.  54.  (*)  Haydook  v.  Duncan,  40  N.  H.  45. 

(v)  Bend  v.  Susquehanna  Bank,  6 
Harr.  &  J.  128. 
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perly  acknowledged,  is  sufficient  to  pass  the  title.  Under 
the  Mexican  laws,  lands  acquired  by  a  married  woman,  and 
which  were  her  separate  estate,  might  be  conveyed  before  the 
adoption  of  the  statute  of  California,  with  the  bare  assent  of 
the  husband  by  any  informal  instrument,  or  possibly  without 
writing.(a)  And  a  certificate  to  the  acknowledgment  of  a  con- 
veyance by  a  married  woman,  which  states  that  she  was  made 
acquainted  with  the  contents  of  the  instrument  without  stat- 
ing that  this  was  done  by  the  certifying  officer  of  any  par- 
ticular person,  complies  with  the  law  and  is  valid.(6)  A 
married  woman  who  has  signed  and  sealed  a  blank  form  of  a 
deed  with  parol  authority  to  fill  it  up  so  as  to  convey  her 
rights  of  dower  and  homestead  in  her  husband's  lands  may, 
after  the  instrument  has  been  so  filled  up  in  her  absence  and 
signed  and  delivered  by  her  husband,  maintaiu  a  bill  in  equity 
to  compel  the  grantee  to  reconvey.(c)  A  paper  executed  under 
seal  for  the  husband's  benefit  by  a  husband  and  wife,  acknowl- 
edged in  separate  form  by  the  wife  and  meant  to  be  a  mort- 
gage of  her  separate  lands,  but  with  blanks  left  for  the  inser- 
tion of  the  mortgagee's  name  and  the  sum  borrowed,  and  to 
be  filled  up  by  the  husband,  is  no  deed  as  respects  the  wife 
when  afterwards  filled  up  by  the  husband  and  given  to  a 
lender  of  money,  though  one  bona  fide  and  without  knowledge 
of  the  mode  of  execution ;  and  the  mortgagee  on  cross  bill  to  a 
bill  of  foreclosure  was  directed  to  cancel  her  name.(d)  But  as  a 
deed  or  other  instrument  is  well  executed  if  the  name  of  the 
party  be  put  to  it,  by  his  direction  and  in  his  presence  by  the  , 
hand  of  another  person ;  so  the  wife  may  well  execute  a  deed, 
releasing  a  right  of  dower,  and  her  name  may  be  so  placed  by 
her  husband  at  her  direction. (^)  And  where  a  deed  is  executed 
by  a  husband  and  wife  an  acknowledgment  by  the  husband  is 
sufficient  to  entitle  it  to  be  registered ;  and  if  to  a  conveyance 
of  land  by  the  husband  the  wife  affixes  her  signature  and  seal, 
her  name  not  being  otherwise  mentioned  in  the  deed,  it 
is  held  that  she  had  not  thereby  barred  herself  of  her  right  of 

(a)  As  to  the  law  in  California,  see        (c)  Burns  v.  Lynde,  6  Allen,  305. 

Ingoldsby  v.  Juan,  12  Cal.  575.  (d)  Drury  v.  Foster,  2  Wall.  24. 

(6)  Jansen  v.  MeCahffl,  22  Cal.  563.        (e)  Frost  v.  Deering,  21  Me.  156. 
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dower.(/)  Or  where  a  husband  and  wife  joined  in  a  power  of 
attorney,  the  attorney  could  do  no  act  under  the  power  which 
should  in  any  way  charge  the  wife's  estate,  or  bind  her  or 
those  in  privity  with  her ;  and  a  deed  conveying  the  husband's 
land  executed  in  the  name  of  the  husband  only  by  an  attor- 
ney-in-fact, under  a  power  proceeding  from  the  husband  and 
wife,  is  as  effective  as  if  the  wife  bad  joined  therein  ;($r)  and 
in  Michigan  it  has  been  held  that  the  signature  of  the  wife  to 
a  mortgage  upon  the  homestead  was  not  sufficient  without 
proper  acknowledgment.^) 

(J)  Catlin  v.  Ware,  9  Mass.  220.  (k)  Fisher  ».  Meiater,  24  Mich.  447. 

(?)  Holladay  v.  Dailey,  1  Col.  460. 
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CHAPTER  XLV. 


OF  THE  REVIVAL  BY  ACKNOWLEDGMENT  OR  PROMISE  OP 
A  DEBT  BARRED  BY  A  STATUTE  OF  LIMITATION. 


§  1076.  The  Statute  of  Limitations  of 
James  I. 

§  1077.  On  what  the  Statute  is  founded. 

§  1078.  Lord  Tenterden's  Act. 

§  1079.  Construction  of  the  Act  in  Eng- 
land and  the  United  States. 

§  1080.  Analysis  of  the  law  of  New 
Promises. 

§  1081.  Promise  must  be  a  positive  un- 
dertaking, or  unqualified  acknowl- 
edgment. 

§  1082.  Must  contain  nothing  incon- 
sistent with  a  promise  to  pay. 

§  1083.  Statement  of  liabilities  by 
bankrupts,  executors,  etc. 

§  1084.  Promise  not  to  plead  the  Stat- 
ute. 

§  1085.  If  promise  conditional,  proof  of 
fulfilment  of  oondition  necessary. 

§  1086.  Cases  followingTanner  v.  Smart. 

§  1087.  Cases  where  acknowledgment 
is  sufficient. 

§  1088.  Province  of  court  and  of  jury. 

§  1089.  General  admission  of  debt  suf- 
ficient. 

§  1090.  Admission  to  stranger  insuf- 
ficient. 

§  1091.  Promise  must  be  made  before 
action  brought. 


§  1092.  Declaration  to  be  on  original 

undertaking. 
§  1093.  In  what  states  the  promise 

must  be  in  writing  signed. 
§  1094.  Peculiarities  in  New  Promise 

Acts. 
§  1095.  Signature  by  agent. 
$  1096.    Mercantile  Law  Amendment 

Act. 
§  1097.  Verbal  acknowledgment  of  debt 

existing  before  Act,  how  affected. 
§  1098.  Whether  written  promise  is  for 

oourt  or  Jury. 
$  1099.  Signature  may  be  attached  to 

any  part  of  the  writing. 
§  1100.  Parol  evidenoe  of  lost  promise 

in  writing  sufficient. 
$1101.  Partial  payment  not  affected 

by  Act. 
§  1102.  What  is  such  partial  payment. 
§  1103.    Effect  of  general    payment, 

some  debts  being  barred. 
§  1104.  Partial  payment  may  be  proved 

by  parol. 
§  1105.  Where  proviso  omitted,  part 

payment  must  be  evidenced  by  writ- 
ing signed. 


§  1076.  The  Statute  of  Limitations  of  James  I.(a)  enacts 
that  actions  on  the  case  other  than  for  slander,  ac- 
tions for  account,  actions  for  trespass,  debt,  detinue,  S^cS^Sm.. 
and  replevin,  and  actions  for  trespass  quare  clausum  tations  of 
fregit  shall  be  brought  within  six  years  next  after 


(a}  21  James  I.  c.  16,  §  3. 
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the  cause  of  such  actions,  and  not  after ;  actions  for  trespass, 
of  assault,  battery,  wounding,  imprisonment,  within  four  years 
next  after  the  cause  of  action;  and  actions  on  the  case  for 
words  spoken  within  two  years  next  after  the  cause  of  action. 
It  enacts  also  (§  1)  that  writs  sued  or  entry  made  by  virtue 
of  title  to  real  estate  shall  be  sued  or  made  within  twenty 
years  after  the  title  or  cause  or  action  first  descended  or 
fallen.(6) 
§  1077.  Soon  after  the  enactment  of  the  Statute  the  ques- 
tion arose  whether  an  acknowledgment  that  the  debt 
the  statute  had  not  been  paid,  not  accompanied  by  a  promise  to 
is  founded.  ^^  -  ^  wou](j  revive  a  debt  barred  by  the  Statute. 
It  was  decided  that  the  Statute  was  founded  on  a  presumption 
of  payment ;  and  as  such  presumption  was  rebutted  by  an 
acknowledgment  of  non-payment,  the  acknowledgment  would 
revive  the  debt,  and  the  Statute  would  run  only  from  the  time 
of  such  acknowledgment.  This  view  of  the  law  prevailed  from 
1698  to  1824,(c)  but  the  decision  in  A'Court  v.  Cross(rf)  indi- 
cated a  change  of  the  judicial  standpoint ;  and  it  has  been  held 
from  that  day  that  the  Statute  of  Limitations  is  not  based  on 
a  presumption  of  payment,  but  is  a  statutory  bar  founded  on 
public  policy  ;  and  hence  (1)  that  the  promise  or  acknowledg- 
ment which  is  relied  upon  to  avoid  the  Statute  must  be  either 
an  express  undertaking  to  pay  the  debt,  or  a  clear  and  unquali- 
fied admission  of  an  existing  liability ;  (2)  that  the  liability  is 
upon  the  new  promise,  and  if  that  promise  be  conditional  no 
recovery  can  be  had  except  upon  proof  that  the  condition  has 
been  fulfilled.  It  is,  however,  held  that  the  fulfilment  of  the 
condition  can  be  proved  like  any  other  fact,  and  the  promise 
will  then  become  absolute;  and  (3)  that  a  general  admission 
of  the  debt  will  suffice,  if  from  other  evidence  it  sufficiently 
appears  to  whom  and  when  it  was  due,  and  what  is  its 
amount. 


(6)    Other   statutes    of    limitation  Vict.  o.  97  (Mercantile  Law  Amend- 

which  should  be  considered  with  this  ment  Act) ;  37  &  38  Viot.  o.  67  (Real 

are,  3  &  4  Wm.  IV.  c.  27  (Real  Prop-  Property  Limitation  Act), 

erty)  ;  3  &  4  Wm.  IV.  c.  42  (Special-  (c)  See  Perham  v.  Raynal,  2  Bing. 

ties) ;  16  &  17  Vict.  o.  113  (C.  L.  P.  306,  per  Best,  C.  J. 

Amendment  Act,  Ireland)  ;    19  &  20  (d)  3  Bing.  329. 
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§  1078.  The  result  of  this  later  line  of  decisions  was  to  raise 
the  question  of  fact  in  every  case  whether  the  lan- 
guage used  by  the  debtor  was  or  was  not  sufficient  terden's  " 
to  revive  the  debt ;  and  the  ascertainment  of  the  Act' 
exact  wording  of  the  alleged  acknowledgment  was  of  great 
importance.  It  became  necessary,  in  the  opinion  of  English 
legislators,  to  remove  the  evidence  of  the  new  undertaking 
from  the  uncertain  memory  of  witnesses.  In  1883,  Mr. 
Brougham,  in  announcing  to  the  House  of  Commons  the  law 
reforms  proposed  by  the  ministry,  declared  their  intention  to 
call  the  Statute  of  Frauds  to  the  help  of  the  Statute  of  Limi- 
tations; and  in  the  ensuing  year  was  passed  the  Statute  9 
George  IV.  c.  14,  known  as  Lord  Tenterden's  Act.  This  Act, 
after  reciting  the  Statute  of  James  I.,  and  that  various  ques- 
tions had  arisen  in  actions  founded  on  simple  contract  as  to 
the  proof  and  effect  of  acknowledgments  and  promises  offered 
in  evidence  for  the  purpose  of  taking  cases  out  of  the  opera- 
tion of  the  Statute,  enacted  that  in  actions  of  debt  or  upon 
the  case  grounded  upon  any  simple  contract,  no  acknowledg- 
ment or  promise  by  words  only  should  be  sufficient  evidence 
of  a  new  or  continuing  contract  whereby  to  take  any  case  out 
of  the  operation  of  the  said  Statute,  or  to  deprive  any  party  of 
the  benefit  thereof,  unless  such  acknowledgment  or  promise 
should  be  made  by  or  contained  in  some  writing  to  be  signed 
by  the  party  chargeable  thereby.  There  was  also  a  proviso  that 
nothing  therein  contained  should  alter  the  effect  of  any  pay- 
ment of  principal  or  interest  made  by  any  person  whatsoever. 

§  1079.  Lord  Tenterden's  Act  did  not  affect  the  other  requi- 
sites which  had  been  held  necessary  to  a  valid  ac- 
knowledgment.   The  promise  in  writing  under  the  tio™ofthe 
Act  must,  it  was  held,  be  in  words  which  would  £nVandng 
before  the  Act  have  been  sufficient,  if  spoken  by  the  the  United 
debtor,  to  take  the  case  out  of  the  Statute  of  Limi- 
tations ;  and  parol  evidence  was  declared  admissible  as  to  the 
time  when  and  person  to  whom  the  debt  was  due,  and  as  to  its 
amount.    The  cases  decided  before  the  Act  may,  therefore,  be 
considered  as  equally  authoritative  with   those  determined 
after  its  passage  with  regard  to  the  requisites  of  the  new 
promise.    The  law  of  this  country,  as  to  acknowledgments  of 
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barred  debts,  nearly  resembles  that  of  England.  While  the 
periods  of  limitation  of  actions  vary,  it  has  been  generally 
settled  that  statutes  of  limitation  are  a  bar  founded  upon 
public  policy,  and  hence  that  the  new  undertaking  must  be 
sufficient  of  itself  to  support  an  action.  In  many  of  the  states 
statutes  have  been  passed  requiring  such  undertaking  to  be  in 
writing  signed  by  the  party  to  be  charged.  Some  of  these 
statutes  are  copied  from  Lord  Tenterden's  Act ;  and  wherever 
they  have  been  enacted,  except  in  North  Carolina,(e)  it  has 
been  held  that  the  words  of  the  writing  necessary  to  take  a 
case  out  of  the  Statute  of  Limitations  must  be  such  as  would 
before  the  Act  if  spoken  by  the  party  have  had  the  same 
effect.  A  list  of  these  acts  is  given  (see  Appendix),  and 
any  peculiarity  in  the  wording  of  a  statute  which  may  have 
influenced  the  decisions  upon  it  is  noted  passim.  These  stat- 
utes will  be  termed,  for  brevity,  New  Promise  Acts,  and  the 
law  on  this  head  will  be  designated  as  the  Law  of  New 

of  Promises. 
the^Law  of       §  1080.  The  Law  of  New  Promises  will  be  con- 

New  * 

Promises,      sidered  under  the  following  propositions : — 

As  to  requisites  common  to  the  oral  and  the  written  promise : 

I.  To  revive  a  debt  barred  by  statutes  of  limitation,  there 
must  be  either  a  positive  undertaking,  or  such  an 
unqualified  acknowledgment  of  indebtedness  as  will 
at  law  imply  a  promise. 
II.  And,  as  resulting  from  this  principle,  if  the  promise  be 
conditional,  proof  of  the  fulfilment  of  the  condition 
is  necessary ;  upon  such  proof  being  given,  by  parol 
or  otherwise,  the  promise  will  become  absolute. 

III.  A  general  admission  of   the  debt  is  sufficient;   the 

amount  of  the  debt,  the  person  to  whom  and  the 
time  when  it  is  due  may  be  shown.  In  the  case  of  a 
written  promise  or  acknowledgment,  these  particulars 
may  be  proved  by  parol. 

IV.  An  admission  of  the  debt  to  persons  other  than  the 

plaintiff  or  his  agent  will  not  avail,  not  being  such  a 
promise  as  the  law  contemplates. 

(e)  See  Falls  v.  Sherrill,  2  Dot.  &  Bat.  371. 
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Y.  The  promise  or  acknowledgment  must  be  made  before 

the  bringing  of  the  action. 
VI.  The  declaration  should  be  upon  the  original  under- 
taking. 

As  to  the  requisites  of  the  written  undertaking : 
VII.  In  Great  Britain,  Ireland,  Canada ;  the  states  of  Ala- 
bama, Arkansas,  California,  Georgia,  Illinois,  Indi- 
ana, Iowa,  Kansas,  Louisiana,  Maine,  Massachusetts, 
Minnesota,  Mississippi,  Missouri,  Nebraska,  Nevada, 
New  Jersey,  New  York,  North  Carolina,  Ohio,  Oregon, 
South  Carolina,  Texas,  Vermont,  Virginia,  West 
Virginia,  and  Wisconsin,  and  the  territories  of  Ari- 
zona, Dakota,  Idaho,  Montana,  New  Mexico,  Utah, 
and  Wyoming;  the  new  undertaking  must  be  in 
writing,  signed  by  the  party  to  be  charged  thereby. 

VIII.  The  signature  may  be  attached  to  any  part  of  the  in- 
strument ;  and  the  mark,  initials,  or  printed  name  of 
the  party  to  be  charged  will  be  a  sufficient  signature. 
IX.  Parol  evidence  may  be  given  of  a  lost  promise  in 
writing. 

As  to  evidence  of  continuing  liability  dehors  the  promise: 

X.  The  statutes  requiring  New  Promises  to  be  in  writing 
do  not  alter  the  effect  of  a  partial  payment,  as  evi- 
dence of  the  debtor's  continuing  liability,  to  take  a 
case  out  of  the  Statute  of  Limitations. 
XI.  Such  partial  payment  may  be  proved  by  parol. 

§  1081.  I.  To  revive  a  debt  barred  by  statutes  of  limita- 
tion, there  must  be  either  a  positive  undertaking  or 
such  an  unqualified  acknowledgment  of  indebted-  mast  be  a 
ness  as  will  at  law  imply  a  promise.    "From  the  dertakfnjr"" 
decision  in  Heyling  v.  Hastings"  (1694),  says  Best,  2^2™u 
C.  J.,  in  Perham  v.  Raynal,(/)  "  down  to  the  present  knowiedg- 
time  (1824),  it  has  always  been  holden  that  a  new 
promise  revives  the  old  debt,  but  does  not  create  a  new  one." 
Hence  any  promise  or  acknowledgment,  whether  absolute  or 

(/)  2  Bing.  306. 
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conditional,  which  showed  that  the  debt  had  not  been  paid, 
was  sufficient  to  remove  the  bar  of  the  Statute.(^)  The 
American  cases  decided  before  1825  were  to  the  same  effect,(A) 
and  such  continues  to  be  the  law  in  Iowa,  under  the  Revised 
Code,  §  2751,  by  which  a  written  admission  of  a  debt  is  as 
good  as  a  promise.(i)  But  in  A'Court  v.  Cross^*)  a  new  con- 
struction of  the  Statute  of  Limitations  was  indicated,  and  in 
Haydon  v.  Williams,(A)  it  was  laid  down  that  the  action  was 
upon  the  new  promise,  and  would  stand  or  fall  by  the  word- 
ing of  that  proraise.(J)  And  in  Tanner  v.  Smart,(m)  Lord 
Tenterden  finally  overruled  the  older  cases,  which  in  Hart  v. 
Prendergast,(n)  were  called  by  Parke,  B.,  "  a  disgrace  to  the 
law."(o)  The  same  doctrine  is  maintained  in  the  American 
courts.(p)    The  promise  must  be  clear  and  unequivocal ;  must 


(g)  Lloyd  v.  Maund,  2  Term  R.  760 ; 
Mountstephen  v.  Brooke,  3  B.  &  Aid. 
141;  Thompson  v.  Osborne,  2  Stark. 
98 ;  Clark  v.  Hougham,  2  B.  &  C.  149. 

(A)  Collett  v.  Prazier,  3  Jones  Eq. 
80;  Oliver  t;.  Gray,  1  H.  &  G.  204; 
Whitney  v.  Bigelow,  4  Pick.  110. 

(t)  See  Penley  v.  Waterhouse,  3 
Iowa,  419;  Ayres  v.  Bane,  39  Iowa, 
518. 

O)  3  Bing.  329. 

<*)  7  Bing.  163. 

(0  Smith  v.  Thorn,  18  Q.  B.  134 ; 
Bird  v.  Gammon,  3  Bing.  N.  C.  888 ; 
Goate  v.  Goate,  11  H.  &  N.  29. 

(m)  6  B.  &  C.  603. 

(»)  14  M.  &  W.  744. 

(o)  Rackham  v.  Marriott,  2  H.  &  N. 
196;  Buckmaster  r.  Russell,  10  C.  B.  U. 
8.745.  In  the  latter  case  the  defendant 
wrote,  "  I  cannot  get  rid  of  the  notion 
that  my  account  with  yon  was  settled 
in  1851 ;  hut  as  yon  declare  it  was  not 
settled,  I  am  willing  to  pay  you  £10  per 
annum  until  it  is  liquidated.  Should 
this  proposal  meet  with  your  approba- 
tion, we  can  make  arrangements  ac- 
cordingly." This  was  held  not  to  be 
such  an  absolute  promise  as  to  take  the 
case  out  of  the  Statute.    Williams,  J., 
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cited  as  the  best  expression  of  the  law 
since  Tanner  v.  Smart,  the  opinion  of 
Vice-Chanoellor  Wigram,  in  Philips  v. 
Philips,  3  Hare,  281 :  "  The  legal  effect 
of  an  acknowledgment  of  a  debt  barred 
by  the  Statute  of  Limitations,  is  that 
of  a  promise  to  pay  the  old  debt,  and 
for  that  purpose  the  old  debt  may  be 
said  to  be  revived.  It  is  revived  as 
a  consideration  for  a  new  promise.  But 
the  new  promise,  and  not  the  old  debt, 
is  the  measure  of  the  creditor's  right. 
If  a  debtor  simply  acknowledges  an  old 
debt,  the  law  implies  a  promise  to  pay 
it ;  for  which  promise  the  old  debt  is  a 
sufficient  consideration.  But  if  the 
debtor  promises  to  pay  the  old  debt 
when  he  is  able,  or  by  instalments,  or 
in  two  years,  or  out  of  a  particular 
fund,  the  creditor  can  claim  nothing 
more  than  the  promise  gives  him.1' 
See  also  Everett  v.  Robertson,  28  L.  J. 
R.  Q.  B.  23. 

(/>)  See  Walker  v.  Griggs,  32  Ga, 
119 ;  Boston  o.  Bradley's  Exrs.,  4  Har. 
(Del.)  524 ;  Barlow  v.  Barner,  1  Dillon, 
418  ;  Worthington  v.  De  Bardlekin,  33 
Ark.  651 ;  Sumner  v.  Sumner,  1  Mete. 
394. 
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CHAP.  XLV.]        PROMISE  TO  REVIVE   BARBED  DEBT. 


[§  1083. 


contain  an  unqualified  and  direct  admission  of  a  previous  sub- 
sisting debt,  which  the  party  is  liable  and  willing  to  pay.(y) 

§  1082.  The  acknowledgment  must  contain  nothing  incon- 
sistent with  a  promise  to  pay.    In  A 'Court  v.  Cross, 
supra,  the  defendant  said,  "  I  know  that  I  owe  the  tain  noth- 
money, but  the  bill  I  gave  is  on  a  three-penny  stamp,  Jjj5i£iidtii 
and  I  will  never  pay  it."    This  was  held  to  be  not  promise  to 
an  acknowledgment  to  bar  the  Statute.    So,  if  the 
acknowledgment  is  accompanied  with  reasons  showing  that  in 
good  conscience  he  is  not  bound  to  pay.(r) 

§  1083.  The  application  of  this  rule  is  not  always  free  from 
embarrassment,  it  being  frequently  a  matter  of  doubt 
whether  the  language  used  by  the  defendant  im-   0f  Habu* 
plied  a  promise  to  pay  the.  barred  debt.     A  list  will  JJ[jJ{Bb^' 
be  found  in  Wood  on  Statutes  of  Limitation,  pp.  ecutore, 

etc. 

185-188,  of  expressions  from  which  such  a  promise 
has  been  inferred,  and  of  others  which  have  been  held  insuffi- 
cient. It  is  not  within  the  scope  of  this  chapter  to  give  such 
a  list,  but  the  law  on  certain  classes  of  acknowledgments  may 
be  stated,  as  deduced  from  the  general  principle.  The  inser- 
tion of  a  barred  debt  by  a  bankrupt  in  his  schedule  does  not 
avoid  the  statute.    In  1842(d)  and  in  1846(0  such  an  admission 


(9)  Bell  o.  Morrison,  1  Peters,  351 ; 
McDonald  v.  Grey,  29  Texas,  80 ;  Craw- 
ford p.  Childress,  1  Ala.  N.  S.  482; 
Ten  Eyok  v.  Wing,  1  Mich.  74 ;  Richard- 
son v.  Thomas,  13  Gray,  381. 

(r)  "  As  if  the  defendant  admits  the 
debt,  but  at  the  same  time  resists  the 
payment  of  it  by  alleging  that  he  has 
a  set-off  against  it,  and  that  the  plain- 
tiff owes  him  more  money,  which  vir- 
tually amounts  to  a  denial  of  his  lia- 
bility. And,  indeed,  taking  the  whole 
of  the  acknowledgment  together,  which 
must  always  be  done,  if  it  is  in  effect 
equivalent  to  a  declaration  that  the  debt 
is  discharged,  it  is  not  sufficient  to  raise 
the  necessary  new  promise.  If  it  were 
otherwise,  and  the  plaintiff  were  per- 
mitted to  avail  himself  of  the  acknowl- 
edgment of  the  debt,  and  to  reject  the 
qualification,  injustioe  would  always 


be  done  where  the  set-off  olaimed  by 
the  defendant  should  be  itself  barred 
by  the  act,  or  he  should  be  in  want  of 
testimony  sufficient  to  support  it.  Or, 
if  he  admits  the  receipt  of  money,  and 
that  it  has  not  been  paid,  but  claims 
it  as  a  gift,  which,  if  true,  would  ex- 
empt him  from  any  liability  to  pay ; 
or,  if  being  called  upon,  the  party  says 
he  has  paid  the  debt,  and  wiU  furnish 
the  receipt,  but  fails  to  do  so,  this  will 
not  be  sufficient  to  charge  him,  but  is 
the  very  case  provided  for  by  the  act, 
the  case  of  a  man  who  is  supposed  to 
have  lost  his  evidence  of  payment ;" 
per  Buchanan,  J.,  in  Oliver  v.  Gray,  1 
Harr.  &  G.  204. 

(«)  Barrett  v.  Birmingham,  4  Ir.  Eq. 
R.  637. 

(0  Blair  v.  Nugent,  9  Ir.  Bq.  R.  404. 
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§  1084.] 


LAW  OF  THE  STATUTE  OF  FRAUDS.    [CHAP.  XIV. 


was  held  sufficient,  bat  these  cases  are  overruled  in  Everett  v. 
Robinson,(u)  on  the  ground  that  such  an  acknowledgment  is 
not  a  promise  to  pay.(t?)  The  insertion  by  an  executor  of  his 
own  note  in  the  inventory  of  the  estate  will  revive  the  debt.(«?) 
In  Louisiana,  the  filing  of  a  tableau  of  debts  by  an  adminis- 
trator interrupts  prescription.^)  A  correspondence  carried  on 
with  a  view  to  compromise  is  not  a  promise  to  pay,  though 
the  debt  be  fully  acknowledged  therein.(y)  A  direction  by 
will  that  the  testator's  debts  shall  be  paid,  does  not  repeal  the 
Statute  of  Limitations  as  to  those  barred  prior  to  his  death, (2) 
unless  specifically  mentioned.(a) 
§  1084.  A  promise  not  to  plead  the  Statute  will  be  sufficient 
if  it  appears  under  the  circumstances  of  the  case  to 
Dot  to  plead  be  equivalent  to  a  promise  to  payor  unconditional 
thesutate.  acknowledgment  of  indebtedness.^)  It  is  not  in 
itself  such  a  promise  to  pay,(c)  as  it  is  consistent  with  a  de- 
fence to  the  merite.(d)  Where  the  defendant  waived  in  writ- 
ing "  any  defence  of  statutes  of  limitation/'  it  was  held  that, 
though  this  waiver  was  not  a  promise  or  acknowledgment  of 
indebtedness ;  yet  if  made  for  sufficient  consideration,  before 
the  running  of  the  Statute,  it  would  bind  the  party  ;{e)  but  if 
after  the  Statute  has  run,  and  without  new  consideration,  it 
seems  that  it  is  nudum  pactum.(f)  "  I  do  not  wish  to  avail 
myself  of  the  Statute"  is  insufficient.^) 


(u)  28  L.  J.  R.  Q.  B.  28. 

(v)  Richardson  t>.  Thomas,  13  Gray, 
381 ;  Fuller  v.  Redman,  26  Beavan, 
620  ;  In  re  Harden,  1  Nat.  Bank.  Reg. 
395 ;  Hidden  v.  Cozzens,  2  R.  I.  401 ; 
Christy  v.  Flemington,  10  Pa.  St.  129, 
where  it  is  called  an  admission  of  the 
debt,  accompanied  by  a  declaration 
that  the  debtor  is  unable  to  pay.  See 
the  American  oases  cited  in  Holmes  v. 
Maokrell,  3  C.  B.  N.  S.  789,  where  an 
unconditional  statement  of  his  liabilities 
by  a  bankrupt  was  held  sufficient  to 
revive  the  debt. 

(to)  Morrow  v.  Morrow,  12  Hun,  386. 
See,  contra,  Bell's  Estate,  25  Pa.  St.  92. 

(x)  Succession  of  Ariok,  22  La.  Ann. 
601. 
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(y)  In  re  Monsell,  6  Ir.  C.  Rep.  245. 

(z)  Lynch  v.  Musgrove,  Hayes  & 
Jones,  829 ;  Agnew  v.  Fetterman,  4  Pa. 
St.  56. 

(a)  Braxton  v.  Wood,  4  Graft.  (Va.) 
25. 

(6)  Shapley  v.  Abbott,  42  N.  T.  446; 
Burton  v.  Stevens,  24  Yt.  131. 

(c)  Andrae  ».  Redfield,  12  Blatoh. 
G.  C.  408. 

(d)  Waters  v.  Earl  of  Thanet,  2  Q. 
B.  757. 

(e)  Warren  v.  Walker,  23  Me.  453  ; 
Gardner  v.  MoMahon,  3  Q.  B.  561. 

(/)  Brown  v.  Edes,  37  Me.  318. 
(S)  Raokham  v.  Marriott,  1  H.  &  N. 
236. 
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CHAP.  XLV.]        PROMISE  TO  RBVIVB  BARRED  DEBT,  [§  1086. 

§  1085.  II.  If  the  promise  be  conditional,  proof  of  the  ful- 
filment of  the  condition  is  necessary.    Upon  such 
proof  being  given,  by  parol  or  otherwise,  the  promise  condi- 
will  become  absolute.    In  Tanners.  Smart, suprajh)  JJJSof  of 
the  promise  was,  "  I  will  pay  the  debt  as  soon  as  I  ^0^ent 
can,"  and  no  proof  was  offered  of  the  defendant's  ditionne- 
ability  to  pay.    Lord  Tenterden  reviewed  the  de- 
cisions, and  specifically  overruled  those  which  had  held  that 
any  acknowledgment  inconsistent  with  payment  would  revive 
the  debt.    "  The  question,"  he  said,  "  then  comes  to  this,  Is 
there  any  promise  in  this  case  which  will  support  the  promises 
in  the  declaration  ?    The  promises  in  the  declaration  are  ab- 
solute and  unconditional  to  pay  when  thereunto  afterwards 
requested.    The  promise  proved  here  was,  '  I'll  pay  as  soon 
as  I  can/  and  there  was  no  evidence  of  ability  to  pay  so  as  to 
raise  that  which  in  its  terms  was  a  qualified  promise  into  one 
that  was  absolute  and  unqualified.    Had  it  been  in  terras  what 
it  is  in  substance,  *  Prove  that  I  am  able  to  pay,  and  then  I 
will  pay,'  it  would  have  been  a  conditional  promise,  and  when 
the  proof  of  ability  should  have  been  given,  but  not  before,  an 
absolute  one.    Upon  a  general  acknowledgment  where  nothing 
is  said  to  prevent  it  a  general  promise  to  pay  may  and  ought 
to  be  implied ;  but  where  the  party  guards  his  acknowledg- 
ment, and  accompanies  it  with  an  express  declaration  to  pre- 
vent any  such  implication,  why  shall  not  the  rule,  expresmm 
facit  cessare  taciturn,  apply?" 

§  1086.  And  in  Smith  v.  Thorne,(i)  where  the  defendant's 
testator  had  expressed  the  hope  that  by  the  transfer 
of  a  mortgage  he  would  be  enabled  to  pay  his  debts,  lowing 
the  court  said,  "There  is  no  question  at  all,  since  smart.™' 
Tanner  v.  Smart,  as  to  what  the  law  is.    The  issue 
raised  is  whether  the  defendant's  testator  promised  to  pay  the 
plaintiffs  in  the  terms  stated  in  the  declaration — that  is,  to  pay 
upon  request.  .  .  .  Since  there  must  be  an  acknowledgment 
from  which  the  court  can  infer  a  promise  to  pay  on  request,  or 
a  promise  to  pay  on  condition,  which  condition  has  been  ful- 
filled, or  a  promise  to  pay  after  a  time,  which  time  has  elapsed, 

(A)  6  B.  &  C.  603.  (0  21  L.  J.  R.  Q.  B.  199. 
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§  1086.]  LAW  OF  THB   STATUTE  OF  FRAUDS.         [CHAP.  XLV. 

I  quite  agree,  if  there  be  merely  an  acknowledgment  of  the 
debt  without  any  accompanying  observations,  as  if  there  had 
been  an  I  O  U  2752.,  that  would  have  been  sufficient  to  sup- 
port the  issue ;  because  from  the  absolute  acknowledgment  of 
a  debt,  unaccompanied  by  any  qualifying  observations,  you 
may  infer  a  promise  to  pay  on  request.  But  here  there  is  no 
distinct  acknowledgment  of  the  debt."  These  decisions  have 
been  followed  in  all  subsequent  English  cases.  Thus,  it  has 
been  held  that  a  promise  to  pay  in  specific  articles,  or  from  a 
specific  fund, (J)  or  at  a  specified  time,(&)  is  not  sufficient  to 
repel  the  Statute  of  Limitations ;  nor  is  a  correspondence  car- 
ried on  with  a  view  to  compromise,^  especially  if  a  smaller  sum 
be  offered  for  a  larger.  In  Boutledge  v.  Ramsay,  supra,  the 
defendant,  having  sums  due  to  him,  sent  his  accounts  to  the 
creditor  with  a  letter  authorizing  him  to  pay  himself  out  of 
what  he  could  collect  from  the  defendant's  debtors.  This  was 
held  to  be  a  conditional  promise,  and  no  answer  to  a  plea  of 
the  Statute.(m)  So  in  this  country  it  is  held  that  if  the  new 
promise  be  conditional,  or  depends  upon  events  to  occur  there- 
after, the  plaintiff  must  prove  compliance  with  the  condition 
of  the  happening  of  the  event.(n)  A  promise  to  pay  when 
able  must  be  accompanied  by  proof  of  ability.(o)  The 
acknowledgment  cannot  be  deduced  from  an  offer  to  pay  part 
of  the  debt,  or  the  whole  debt  in  a  particular  manner,  or  at  a 
specified  time.(p)  If  the  action  is  brought  on  an  offer  of 
compromise,  the  plaintiff  must  prove  acceptance.^)  An  offer 
to  pay  on  particular  articles  does  not  repel  the  Statute  unless 

0')  In  re  Littles,  10  Ir.  Eq.  R.  275  ;  a  creditor  when  it  should  be  collected 

Barle  v.  Oliver,  2  Ezch.  71 ;  Taylor  v.  is    sufficient   to    repel    the    Statute ; 

Stedman,  11  Ired.  N.  C.  447 ;  Simonton  Spangler  v.  McDaniel,  3  Ind.  275. 

v.  Clark,  65  N.  Car.  525  ;  Routledge  r.  (n)  Leigh  o.  Linthecum,  30  Tex.  100. 

Ramsay,  8  A.  &  E.  221 ;  Carrier  v.  A  promise  to  pay  if  the  promissor  does 

Lockwood,  40  Conn.  349.  not  produce  a  receipt  will  not  avoid 

(Jfc)  McCormiok  v.  Brown,  36  Cal.  the  Statute ;  Aldrete  t\  Demitt's  Heirs, 

180  ;  Pierce  v.  Seymour,  52  Wis.  172.  32  Tex.  575 ;  Coles  v.  Kelsey,  2  Tex. 

(0  In  re  Monsell,  6  Ir.  Ch.  R.  245;  555. 

Morehead  v.  Gallinga,  9  Iowa,  519 ;  (o)  Lafarge  v.  Jayne,  5  Pa.  St.  410 ; 

Lucas  v.  Thorington,  5  Ala.  504.  Mattocks  v.  Chadwick,   71  Me.  313  ; 

(m)  Under  the  Revised  Statutes  of  Tompkins  v.  Brown,  1  Den.  247. 

Indiana  (1852,  p.  686,  §  102),  an  order  (p)  McCormiok  v.  Brown,  36  Cal.  180. 

on  a  collector  to  pay  a  sum  specified  to  (?)  McDonald  v.  Grey,  29  Tex.  80. 
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[§  1088. 


the  offer  be  accepted  within  a  reasonable  time,(r)  which  is  for 
the  plaintiff  to  show.(s) 

§  1087.  But  an  unconditional  acknowledgment  of  the  debt 
is  equivalent  to  a  promise.    Thus,  if  a  part  of  the 
debt  claimed  be  acknowledged,  though  the  rest  be  tionai 
denied,  this,  it  seems,  will  be  good  for  the  part  SLment 
acknowledged.^)    A  letter  acknowledging  the  debt  8Ufflcient- 
but  claiming  a  set-off,  is  not  a  conditional  promise;  the  onus 
of  proving  the  set-off  lies  on  the  party  making  the  acknowl- 
edgment.^)   "  I  will  try  to  pay  you  a  little  at  a  time"  has 
been  held  sufficient  to  repel  the  Statute.^)    The  distinction  is 
between  an  excuse  and  a  condition  \(w)  and  a  promise  to  pay, 
with  reference  to  a  time  and  place  of  payment,  is  enough.(z) 
A  promise  to  pay  interest  will  take  the  principal  out  of  the 
Statute,  for  this  is  an  unqualified  admission  of  indebtedness,^) 
but  actual  payment  of  the  principal,  accompanied  by  a  refusal 
to  pay  interest,  does  not  avoid  the  Statute  as  to  the  interest.^) 

§  1088.  Whether  the  acknowledgment  in  evidence  amounts 
to  a  promise  to  pay  the  debt  is  usually  for  the  jury, 
under  instructions  from  the  court,(a)  but  if  it  clearly  court  and 
does  not  constitute  a  promise  the  court  should  direct  of  Jury* 
a  verdict  for  the  defendant.(6)    So  if  the  action  is  upon  a 
written  acknowledgment,  not  qualified  by  parol  evidence 
aliunde,  the  construction  of  the  writing  is  for  the  court. (c) 


(r)  Mitchell  v.  Clay,  8  Tex.  444. 

(«)  Farley  v.  Kustenbader,  3  Pa.  St. 
418. 

(0  McDonald  v.  Grey,  29  Tex.  80 ; 
McCormick  v.  Brown,  36  Cal.  180. 

(«)  Leland  v.  Murphy,  16  Ir.  Ch. 
R.  500. 

(p)  Lee  v.  Wilmot,  L.  R.  1  Exoh.  364. 

O)  Collis  v.  Stack,  1  H.  &  N.  604. 

(x)  Bird  v.  Gammon,  3  Bing.  N.  C. 
888.  The  debtor  mentioned  " '  the  pros- 
pect of  an  abundant  harvest,  which 
Burely  must  turn  into  a  goodly  sum, 
and  very  considerably  reduce  your 
account.'  That  is  the  natural  lan- 
guage of  a  man  expressing  the  ground 
of  hope  that  the  delay  in  the  payment 
of  the  debt  would  end.  It  then  goes 
VOL.  III. — 15 


on,  '  at  all  events  if  it  does  not,  the 
concern  must  be  broken  up  to  meet  it 
at  last ;'  that  is,  that  at  all  events  the 
debt  must  be  ultimately  redeemed.  •  •  . 
The  inference  I  draw  from  that  letter 
is  that  it  amounts  to  an  acknowledg- 
ment of  the  plaintiff's  demand,  and  a 
promise  to  pay  it,"  per  Tindal,  C.  J. 

(y)  Eincaid  v.  Archibald,  10  Hun,  9. 

(*)  Collyer  v.  Willock,  4  Bing.  313. 

(a)  Mitchell  v.  Clay,  8  Tex.  444; 
Boyd  v.  Hurlbut,  41  Mo.  264 ;  Frost  v. 
Bengough,  1  Bing.  266. 

(6)  Marseilles  v,  Kenton,  17  Pa.  St. 
239;  Berghaus  v.  Calhoun,  6  Watts, 
219  ;  Bell  i>.  Morrison,  1  Peters,  351. 

( c)  Morrell  v.  Frith.  3  M.  &  W.  402 : 
Berghaus  v.  Calhoun,  supra, 
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LAW  OF  THE  STATUTE  OF  FRAUDS.  [CHAP.  XLV. 


General  ad- 
mission of 
debt  suffi- 
cient. 


§  1089.  III.  A  general  admission  of  the  debt  is  sufficient ; 
the  amount  of  the  debt,  the  person  to  whom,  and 
the  time  when  it  is  due  may  be  shown.  In  the  case 
of  a  written  promise  these  particulars  may  be  proved 
by  parol.  It  was  at  one  time  held  that,  under  Lord 
Tenterden's  Act,  the  amount  due  must  be  specified  in  writ- 
ing,^ but  this  was  overruled  in  Dickinson  v.  Hatfield/*)  and 
substantially  in  Bird  v.  Gammon,(/)  relying  upon  Lechmere 
v.  Fletcher.(^)  "  The  conclusion  at  which  we  have  arrived," 
says  Tindal,  0.  J., "  (is)  that  a  general  promise  in  writing, 
not  specifying  the  amount,  but  which  can  be  made  certain  as 
to  the  amount  by  extrinsic  evidence,  is  sufficient  to  take  the 
case  out  of  the  operation  of  the  Statute  of  Limitations."  It 
is  now  settled  that  the  amount  can  be  proven  by  extrinsic 
parol  evidence.^)  But,  failing  evidence  of  the  sum  due,  only 
nominal  damages  can  be  recovered.(i)  So  the  date  of  the 
acknowledgment  may  be  proved,^*)  and  the  name  of  the 
creditor.(A)  If  there  be  more  than  one  debt  due,  a  general 
acknowledgment  or  promise  to  pay  may  be  shown  aliunde  to 
apply  to  a  particular  debt,(l)  and  such  an  acknowledgment 
will  be  held  to  apply  to  the  debt  or  suit  unless  the  defendant 
show  affirmatively  that  another  was  due  j(m)  but  if  the  proof 
is  of  the  existence  of  several  debts,  and  evidence  is  wanting 
to  which  the  acknowledgment  was  intended  to  apply,  semble 


(d)  Kennett  v.  Milbank,  8  Bing.  38. 

(e)  1  M.  &  Rob.  141. 
(/)  3  Bing.  N.  C.  888. 
(g)  1  Cr.  &  Mee.  623. 

(A)  Hartley  v.  Wharton,  11  A.  &  E. 
934;  Cheslyn  v.  Dalby,  4  Y.  &  C. 
Ezch.  Rep.  238 ;  Waller  r.  Lacy,  1  M. 
&  G.  54 ;  Spong  v.  Wright,  9  M.  &  W. 
633 ;  Walker  v.  Butler,  6  E.  &  B.  508; 
Bewley  v.  Power,  Hayes  &  Jones,  368 ; 
Walker  v.  Griggs,  32  Ga.  119. 

(0  Dickinson  v.  Hatfield,  supra; 
Dodson  v.  Mackey,  8  A.  &  E.  225. 

(J)  Hartley  v.  Wharton,  11  A.  &  E. 
934 ;  Edmunds  v.  Downes,  2  C.  &  M. 
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459,  463;  Einoaid  v.  Archibald,  10 
Hun,  9  ;  Walker  v.  Griggs,  supra. 

(£)  Hartley  ».  Wharton,  supra;  Ed- 
munds v.  Downes,  supra;  Mahon  v. 
Cooley,  36  Iowa,  479. 

(/)  Dickinson  v.  Hatfield,  supra; 
Hazlebaker  v.  Reeves,  12  Pa.  St.  264; 
Hart  v.  Boyt,  54  Miss.  547. 

(m)  Mitchell  v.  Clay,  8  Tex.  444; 
Boyd  v.  Hurlbut,  41  Mo.  264 ;  McNamee 
v.  Tenny,  41  Barb.  495;  Farrell  v. 
Palmer,  36  Cal.  187;  Frost  v.  Ben- 
gough,  1  Bing.  266 ;  Guy  v.  Tarns,  6 
Gill,  82 ;  Erskine  v.  Wilson,  27  Tex. 
119. 
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CHAP.  XLV.]        PROMISE  TO  REVIVE  BARBED  DEBT.  [§  1090. 

that  none  will  be  revived,(n)  for  the  promise  must  be  clear 
and  distinct.(o) 

§  1090.  IV.  An  admission  of  the  debt  to  persons  other  than 
the  plaintiff  will  not  avail,  not  being  such  a  prom- 
ise as  the  law  contemplates.  Under  the  old  doc-  ^SXlgw 
trine  that  the  Statute  of  Limitations  was  baaed  on  l°8UJa" 
a  presumption  of  payment  it  was  held  that  any 
acknowledgment  of  the  debt  as  subsisting  repelled  the  bar ; 
and,  therefore,  an  admission  to  strangers  was  held  suffi- 
ciently) But  under  the  decisions  since  A'Court  v.  Cross, 
supra,  as  the  acknowledgment  must  amount  to  a  new  promise, 
it  follows  that  such  acknowledgment  or  promise  must  be  made 
to  the  creditor  or  his  known  agent ;  and  such  is  the  settled 
law  both  in  England(g)  and  in  the  United  States.  Thus  in 
Pennsylvania,  Paxson,  J.,  delivering  the  judgment  of  the 
Supreme  Court  in  McKinney  v.  Snyder,(r)  after  quoting  Kyle 
v.  Wells,(s)  and  Gillingham  v.  Gillingham,(*)  says:  "If  the 
promise  be  made  to  an  agent  of  the  plaintiff,  we  think  it 
necessarily  follows  that  the  defendant  must  be  aware  of  the 
agency  at  the  time  of  the  promise.  A  promise  made  to  a 
stranger  is  a  mere  declaration  of  intention,  which  the  promissor 
may  change  at  pleasure.  •  •  It  is  a  perversion  of  the  word 
promise  to  apply  it  to  a  declaration  made  to  one  who  has  no 
interest  in  or  connection  with  the  subject  spoken  of.  Says 
Huston,  J. :  '  No  loose  conversations ;  no  inferences  from  what 
was  said  many  years  ago;  no  expressions  to  neighbors  or 
strangers  to  the  title  will  deprive  a  man  of  the  protection  of 

(n)  Buckingham  v.  Smith,  23  Conn.  110 ;    Newkirk  v.  Campbell,   6  Har. 

463 ;  Walker  v.  Griggs,  32  Ga.  119 ;  (Del.)   380 ;    Erwin  v.  Lowry,  2  La. 

Erskine  p.  Wilson,  supra.  Ann.  314 ;  Bird  v.  Adams,  7  Ga.  505 ; 

(o)  Palmer  v.  Gillespie,  95  Pa.  St.  Titus  v.  Ash,  24  N.  H.  329. 

340;    Buckingham    v.   Smith,  supra;  (?)  See  Whippy  v.  Hillary,  3  B.  & 

Clark  p.  Maguire,  35  Pa.  St.  259.  Ad.  397 ;   Grenfell  v.  Girdlestone,   2 

( p)  Edwards  v.  Jones,  1  K.  &  J.  534.  T.  &  C.  662 ;  Goate  v.  Goate,  11  H.  & 

"  The  admission  of  a  person  owing  a  N.  29 ;  Edwards  v.  Culley,  4  H.  &  N. 

debt  may  be  made  to  any  one,"  said  378. 

V.  C.  Sir  William  Page  in  that  case ;  (r)  78  Penna.  St.  497. 

and  see  Mountstephen  v.  Brooke,  3  B.  (*)  17  id.  286. 

&  Aid.  141 ;  Tea  v.  Fouraker,  2  Burr.  (t)  Id.  302. 
1099;    Whitney  v.  Bigelow,  4  Pick. 
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§  1091.]      LAW  OP  THE  STATUTB  OP  FRAUDS.    [CHAP.  XLV. 

this  most  beneficial  statute.'  "(u)  An  acknowledgment  there- 
fore in  a  deed  or  in  a  letter  from  the  defendants  to  a  third 
person,  though  formerly  held  sufficient,^)  will  not  now  suf- 
fice.^) But  an  answer  in  chancery  acknowledging  the  title 
of  the  complainant  is  given  to  the  complainant  within  the 
Statute.(x)  An  acknowledgment  in  writing  to  his  coadminis- 
trator by  the  debtor,  who  is  the  creditor's  administrator,  will 
be  sufficient.^)  Whether  an  insertion  in  the  inventory  under 
similar  circumstances  will  revive  the  debt  is  disputed.^)  And 
the  debt  will  of  course  be  revived  where  the  acknowledgment 
was  intended  to  be  communicated  to  the  creditor,(a)  or  where 
it  was  evidently  the  intention  of  the  debtor  to  make  an  uncon- 
ditional promise,  as  in  the  case  of  a  dying  declaration.(6) 
§1091.  Y.  The  promise  or  acknowledgment  must  be  made  be- 
fore the  bringing  of  the  action.  In  Yea  v.  Fouraker,(c) 
muBt  be  decided  in  1760,  when  the  Statute  of  Limitations  was 
fore  Action  held  to  be  based  upon  the  presumption  of  payment, 
brought.  jt  wag  ruie(|  that  an  acknowledgment  of  the  debt, 
made  after  the  commencement  of  the  action,  would  take  it 
out  of  the  statute.  This  case,  after  being  frequently  cited  as 
authority,  was  overruled  in  Batemau  v.  Pinder,(d)  by  Lord 
Denman,  who  said  "Tea  v.  Fouraker  was  rightly  decided, 
if,  aa  Bayley  and  Holroyd,  JJ.,  lay  it  down  in  the  subsequent 
case,  the  Statute  of  Limitations  takes  effect  upon  the  ground 
that  after  a  certain  time  it  shall  be  presumed  that  the  debt 
has  been  discharged.  For,  if  that  be  so,  an  acknowledgment 
made  at  any  time  will  rebut  that  presumption.  But  in  Tan- 
ner v.  Smart  the  earlier  cases  were  revised,  and  the  doctrine 
as  to  presumption  of  payment  repudiated,  and  it  was  held 

(u)  See,  also,  Bott  v.  Stoner,  12  W.  (y)  Clark  v.  Van  Amburgh,  14  Hun, 

N.  C.  106  (S.  C.  of  Pa.)  ;  Bloodgood  v.  56?- 

Bruen,  4  Seidell,  362 ;  Keener  v.  Crull,  (*)  Morrow  v.  Morrow,  12  Hun,  386, 

19  111.  189 ;  Sibert  v.  Wilder,  16  Kan.  **  &  w  of  the  revival ;  contra,  Bell's 

176  ;  Kisler  v.  Sanders,  40  Ind.  83 ;  SaUte*  25  Pa.  St.  92. 

Niblack   v.   Goodman,  67  Ind.  183 ;  GO  Jordan  v.  Hubbard,  26  Ala.  N. 

Carroll  v.  Forsvth,  69  IU.  127.  8-  433* 

(v)  Mountstephen  v.  Brooke,  ntpra.  (6)  Collett   v.  Frazier,  3  Jones  £q. 

(to)  Grenfell  v.  Girdlestone,  supra.  80. 

(x)  Goode  v.  Job,  5  Jur.  N.  S.  145.  (c)  2  Burr.  1099. 
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[§  1092. 


that,  to  prevent  the  operation  of  the  Statute,  a  distinct 
promise  was  necessary.  That  promise  mast  be  before  action 
brought."  In  North  Carolina  the  contrary  has  been  held.  In 
Falls  v.  Sherrill,  decided  in  1837,(e)  Ruffin,  C.  J.,  examined 
the  authorities,  and  decided,  in  a  carefully  reasoned  opinion, 
that  as  the  new  promise  merely  revived  the  remedy,  and  the 
declaration  should  be  on  the  original  undertaking,  "  it  is  im- 
material at  what  period  before  the  trial  the  acknowledgment 
was  made,  since,  as  evidence  merely,  it  establishes  the  exist- 
ence of  the  debt."  In  South  Carolina  the  measure  of  evi- 
dence is  different  when  the  debt  is  not  barred  at  the  time  of 
acknowledgment^/) 

§  1092.  VI.  The  declaration  should  be  upon  the  original  under- 
taking. Under  the  old  rule,  that  any  acknowledg 
ment  that  the  debt  had  not  been  paid  would  bar  the  to^*oQti0n 
Statute,  it  was  the  custom  to  declare  upon  the  origi-  dertaWn*1" 
nal  undertaking,  and  upon  the  Statute  being  pleaded, 
to  reply  that  the  cause  of  action  accrued  within  six  years; 
and  under  this  replication  evidence  of  the  acknowledgment 
was  received.  See  the  decision  of  Lord  Teuterden,  C.  J.,  in 
Tanner  v.  Smart,  supra.  The  practice  since  that  decision  is  the 
same;  the  new  promise  keeps  the  original  obligation  alive,  and 
the  declaration  should  be  on  that  undertaking,  even  if  the  new 
promise  be  conditional.^)  So  in  Massachusetts,  the  declara- 
tion is  usually  on  the  original  contract,  though  this  is  not 
material. (A)  The  better  practice  is  to  make  the  new  promise 
the  replication. (i)  In  Texas  the  new  promise  must  apparently 
be  declared  u$on.(j)    If  the  new  promise  be  made  to  a  third 


(e)  2  Dev.  k  Bat.  371. 

(/)  Deloach  v.  Turner,  7  Rich.  143. 

"Before  Young  v.  Monpoey,  2  Bail. 
278,  the  courts  of  this  state  had  held 
that  'ever j  slight  acknowledgment' 
of  a  debt  was  sufficient  to  take  the  case 
out  of  the  Statute.  That  case,  ac- 
knowledging the  propriety  of  the  rule 
where  the  Statute  had  not  run  out, 
held  that  it  was  inapplicable  to  oases 
where  it  had  run  out." 


(9)  Irving  v.  Veitch,  3  M.  &  W.  90 ; 
Oliver  v.  Gray,  lH.&Gf.  204. 

(A)  Chace  v.  Trafford,  116  Mass. 
533. 

(t)  Haymaker's  Ezrs.  v.  Haymaker, 
4  Ohio  St.  285;  Dean  v.  Hewit,  5 
Wend.  257 ;  Waltermire  v.  Westover, 
14  N.  Y.  16 ;  Boyd  v.  Hurlbut,  41  Mo. 
264;  Falls  v.  Sherrill,  2  Dev.  &  Bat.  371. 

(j)  Erskine  v.  Wilson,  20  Tex.  78  ; 
27  Tex.  118. 
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§  1093.]       LAW  OF  THE  STATUTE  OF  FRAUDS.    [CHAP.  XLV. 

person  to  whom  the  creditor  has  transferred  his  claim,  the  de- 
claration should  be  upon  the  new  promise.(£) 

§  1093.  VII.  In  England,  Ireland,  Canada,  the  states  of 
Alabama,  Arkansas,  California,  Georgia,  Illinois, 
states *he  Indiana,  Iowa,  Kansas,  Louisiana,  Maine,  Massa- 
mustbe in  chusetts, Minnesota, Mississippi, Missouri,  Nebraska, 
writing  Nevada,  New  Jersey,  New  York,  North  Carolina, 
Ohio,  Oregon,  South  Carolina,  Texas,  Vermont,  Vir- 
ginia, West  Virgina,  and  Wisconsin,  and  the  territories  of 
Arizona,  Dakota,  Idaho,  Montana,  New  Mexico,  Utah,  and 
Wyoming,  the  new  undertaking  must  be  in  writing  signed  by 
the  party  to  be  charged  thereby .(/)  Lord  Tenterdeu's  Act,(m) 
after  referring  to  the  Statute  of  4  Geo.  IV.  c.  14,  and  the  Irish 
Act,  enacts  in  section  1,  as  follows : — 

44 1.  That  in  actions  of  debt,  or  upon  the  case  grounded  upon 
any  simple  contract,  no  acknowledgment  or  promise  by  words 
only  shall  be  deemed  sufficient  evidence  of  a  new  or  continu- 
ing contract,  whereby  to  take  any  case  out  of  the  operation  of 
the  said  enactments,  or  either  of  them,  or  to  deprive  any  party 
of  the  benefit  thereof,  unless  such  acknowledgment  shall  be 
made  or  contained  by  or  in  some  writing  to  be  signed  by  the 
party  chargeable  thereby ;  and  that  where  there  shall  be  two 
or  more  joint  contractors,  or  executors,  or  administrators,  of 
any  contractor,  no  such  joint  contractor,  executor,  or  adminis- 
trator, shall  lose  the  benefit  of  the  said  enactments,  or  either 
of  them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
any  written  acknowledgment  or  promise  made  and  signed  by 
any  other,  or  others  of  them  :  Provided  always  that  nothing 
herein  contained  shall  alter  or  take  away,  or  lessen  the  effect 
of  any  payment  of  any  principal  or  interest  made  by  any 
person  whatsoever:  Provided  also  that  in  actions  to  be  com- 
menced against  two  or  more  such  contractors,  or  executors,  or 
administrators,  if  it  shall  appear  at  the  trial  or  otherwise  that 
the  plaintiff,  though  barred  by  either  of  the  said  recited  acts, 

(Jfc)  Fleming  v.  Staton,  74  N.  Car.  Island,  and  Tennessee,  the  new  pro- 

203.  mise  is  not  required  to  be  in  writing. 

(I)  In  Colorado,  Connecticut,  Del  a-  (m)  9  Geo.  IV.  o.  14.     The  Act  U 

ware,   Florida,   Kentucky,   Maryland,  given  in  full  in  the  Appendix. 
New  Hampshire,  Pennsylvania,  Rhode 

280 


Digitized  by 


Google 


CHAP.  XLV.]    PROMISE  TO  REVIVE  BARRED  DEBT.      [§  1094. 

or  this  act,  as  to  one  or  more  of  such  joint  contractors,  or  ex- 
ecutors, or  administrators,  shall  nevertheless  be  entitled  to 
recover  against  any  other  or  others  of  the  defendants  by  virtue 
of  a  new  acknowledgment  or  promise,  or  otherwise,  judgment 
may  be  given  and  costs  allowed  for  the  plaintiff  as  to  such 
defendant  or  defendants  against  whom  he  shall  recover,  and 
for  the  other  defendant  or  defendants  against  the  plaintiff." 
Section  2  enacts  that  when  under  a  plea  in  abatement  for 
non-joinder  of  parties,  it  appears  at  the  trial  that  the  action 
by  reason  of  the  above  statutes  could  not  be  maintained  against 
the  party  named  in  the  plea,  the  issue  shall  be  found  against 
the  party  making  such  plea.  Section  3,  that  no  indorsement 
of  payment  upon  a  note  or  bill,  or  other  writing,  by,  or  on 
behalf  of  the  creditor,  shall  be  sufficient  to  avoid  the  statutes. 
Section  4,  that  the  acts  shall  apply  to  any  debt  or  simple  con- 
tract alleged  by  way  of  set-off. 

The  first  section  of  this  act  has  been  adopted  verbatim  in 
several  states;  and  in  the  construction  of  the  New  Promise 
Acts  our  courts  have  followed  those  of  England  in  declaring 
that  the  Statute  has  made  no  change,  except  in  the  mode  of 
proof,  and  that  the  acknowledgment  in  writing  must  be  such 
as  would,  before  the  act,  if  spoken  by  the  defendant,  be  held 
to  amount  to  a  promise.(n)  All  the  propositions  previously 
laid  down  in  this  chapter  apply  to  undertakings  whether  ver- 
bal or  written,  and  the  cases  which  illustrate  them  are  drawn 
indifferently  from  either  class.  There  are,  however,  in  some 
few  states,  peculiarities  in  the  wording  of  the  New  Promise 
Acts,  or  in  their  construction  by  the  courts,  which  may  here 
be  adverted  to. 

§  1094.  In  Arkan8as(o)  the  provision  is  "  no  verbal  promise 
or  acknowledgment  shall  be  deemed  sufficient  evi- 
dence, in  any  action  founded  on  contract,  whereby   Scs "nNcw 
to  take  any  case  out  of  the  operation  of  this  act,  or  ^^ttlse 
to  deprive  the  party  of  the  benefits  thereof."  Under 
this  section  it  is  held  that  the  acknowledgment  may  be  made 
by  an  agent.    In  Georgia  the  promise  must  be  "  either  in  the 

(n)  See  supra,  §  1081,  and  cases  (o)  Digest  of  Statutes,  1874,  oh.  88, 
there  cited.  §  4134. 
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•party's  own  handwriting  or  subscribed  by  him  or  by  some  one 
authorized  by  him."(p)  In  Iowa,  "causes  of  action  founded 
on  contract  are  revived  by  an  admission  that  the  debt  is  un- 
pnid,  as  well  as  by  a  promise  to  pay  the  same.'^)  But  the 
judicial  construction  of  this  section  indicates  that  the  admission 
must  be  such  as  would  at  law  imply  a  promise.(r)  In  Louisiana, 
the  acknowledgment  must  be  signed  by  an  agent  or  attorney.^) 
In  Maine,  the  acknowledgment  or  promise  must  be  an  express 
one.(*)  In  Nebraska,  the  statute  does  not  explicitly  require 
the  writing  to  be  signed.(u)  The  Ohio  statute  is  as  follows : 
44  When  payment  has  been  made  upon  any  demand  founded 
on  contract,  or  a  written  acknowledgment  thereof,  or  promise 
to  pay  the  same  has  been  made  and  signed  by  the  party  to  be 
charged,  an  action  may  be  brought  thereon,  within  the  time 
herein  limited  after  such  payment,  acknowledgment,  or  pro- 
mise.^) Under  the  Limitation  Act  of  1824,  where  the  words 
are  substantially  the  same  with  this  ("  within  the  time  hereto- 
fore limited")  it  was  decided  that  a  promise  to  pay  a  debt, 
given  after  the  debt  had  been  barred  by  the  Statute,  did  not 
revive  the  original  cause  of  action.(z)  In  Virginia,  the  promise 
may  be  signed  by  an  agent.(y)  In  New  Mexico,  as  in  Iowa, 
an  admission  will  be  sufficient.(2r) 

§  1095.  During  the  period  between  the  passage  of  Lord 

Tenterden's  Act  and  that  of  the  Mercantile  Law 
by^eSt?     Amendment  Act(a)  it  was  uniformly  held  by  the 

English  courts  that  the  promise  to  take  a  case  out 
of  the  Statute  of  Limitations  must  be  signed  by  the  party 

(/>)  Code,  1873,  §  2934.  (u)  Statutes,  Fart  2 ;  Title  2,  §  22. 

(?)  Revised  Code,  §  2539.  (tc)  Revision  of  1880,  §  4992. 

(r)  Compare  Baylis  v.  Street,  51  (x)  Hill  v.  Henry,  17  Ohio,  9.  The 
Iowa,  627,  with  Brenneman  v.  Ed-  decision  is  pnt  entirely  upon  the  word- 
wards,  55  Iowa,  374.  ing  of  the  Ohio  statute.     "Had  the 

(»)  Rev.  Stats.  1876,  §  2819.  legislature  been  entirely  silent   .    .   . 

(0  Rev.  Stats.  1871,  title  9,  chap,  we  might  have  adopted  the  English 

81,  §  93.  But  see  Warren  v.  Walker,  23  rule,"  per  Hitchcock,  J. 

Me.  453,  where  it  was  held  that  though  (y)  Code,  1073  ;  Title  45,  chap.  146, 

a  waiver  of  the  Statute  of  Limitations  §  10. 

did  not  operate  by  way  of  aoknowledg-  (z)  Gen.  Law,  Act  of  1880,  oh.  5, 

ment  of  the  debt,  yet  it  precluded  the  §  13. 

defendant  from  pleading  the  Statute.  (a)  19  and  20  Viot.  o.  97. 
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himself.    The  signature  of  an  agent  or  attorney  was  held  in- 
sufficient.^) 

§  1096.  In  England  the  thirteenth  section  of  the  Mercantile 
Law  Amendment  Act(c)  provides  with  reference  to 
§§  1  and  8(d)  of  Lord  Tenterden's  Act  that  "an  ac-  ££* antlle 
knowledgment  or  promise  made  or  contained  by  or  Amen^\ 
in  a  writing  signed  by  an  agent  of  the  party  charge- 
able thereby,  duly  authorized  to  make  such  acknowledgment, 
shall  have  the  same  effect  as  if  such  writing  had  been  signed 
by  such  party  himself."  But  the  act  does  not  apply  to  §  6 
of  Lord  Tenterden's  Act,  and  therefore  the  representations  as 
to  another's  character  under  this  section  must  still  be  signed 
by  the  party ;  as  to  this,  Hyde  v.  Johnson  (supra)  is  still  law.(e) 
"Wherever  the  promise  is  not  expressly  required  to  be  signed 
by  the  party,  the  signature  of  a  duly  authorized  agent  ap- 
pears to  be  sufficient^/)  Thus,  before  the  passage  of  Lord 
Tenterden's  Act,  the  acknowledgment  might  be  made  by  an 
agent  lawfully  authorized,^)  and  this  authority  might  be  im- 
plied from  the  fact  that  creditors  were  referred  to  the  agent 
for  payment. (A)  12  and  18  Yict.  c.  45,  §  1,  requires  that 
a  notice  of  appeal  to  the  Court  of  Quarter  Sessions  shall  be 
in  writing,  signed  by  the  party  or  his  attorney.    The  signa- 


(6)  See  Bayley  v.  Ash  ton,  12  A.  & 
E.  493,  where  the  entry  was  made  by  a 
clerk,  and  Hyde  v.  Johnson,  2  Bing.  N. 
C.  776,  when  it  was  made  by  the  wife 
of  the  party  to  be  charged.  In  Clark 
v.  Alexander,  8  Scott,  N.  R.  147,  it  was 
held  that  an  account  stated,  signed  by 
a  clerk,  would  not  revive  the  debt 
against  the  prinoipal,  and  it  was 
doubted  by  Tyndal,  C.  J.,  whether  a 
partner's  signature  would  be  sufficient. 
The  same  doctrine  is  held  in  Chaoe  v, 
Trafford,  116  Mass.  529,  where  an  ac- 
count stated  by  a  professional  account- 
ant, employed  by  the  parties  for  that 
purpose,  and  accompanied  by  a  verbal 
undertaking  on  the  defendant's  part 
to  pay  the  amount  so  found  due,  was 
held  insufficient  to  repel  the  Statute. 


(c)  19  and  20  Vict,  o.  97. 

(d)  Section  6  of  that  act  provides 
that  no  suit  shall  be  brought  on  a  re- 
presentation or  assurance  as  to  the 
character,  credit,  ability,  etc,  of  an- 
other to  the  intent  that  such  other 
may  credit  money  or  goods,  unless 
such  representation  be  in  writing, 
signed  by  the  party  to  be  charged. 

(«)  Swift  v.  Jewsbury,  L.  R.  9  Q.  B. 
(Ex.  Ch.)  301,  where  the  cases  are 
reviewed  by  Benjamin,  Q.  C,  and 
Lord  Coleridge,  C.  J. 

(/)  Bott  v.  Stoner,  12  W.  N.  C. 
(S.  C.  Pa.)  106. 

(g)  Whippy  v.  Hillary,  3  B.  &  Ad. 
397. 

(A)  Williams  v.  Innes,  1  Camp.  364 ; 
Gregory  v.  Parker,  id.  394. 
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ture  of  the  attorney's  clerk,  with  the  appellant's  authority, 
was  held  sufficient,  and  the  distinction  between  the  statute  in 
question  and  Lord  Tenterden's  Act  was  pointed  out  by  the 
court.(i')  A  promise  made  by  an  agent,  since  the  Mercantile 
Law  Amendment  Act,  will  save  a  debt  contracted  before  that 
act  from  the  statutory  bar.(j') 

§  1097.  The  question  has  arisen  whether  the  New  Promise 
Verbal  ac-  J^LCta  w*'l  invalidate  a  verbal  acknowledgment  of 
knowiedg-  indebtedness  made  before  the  acts  were  passed.  In 
debt  exist-  Fowler  v.  Chatterton,(£)  it  was  decided  that  under 
Act,bhow6  kord  Tenterden's  Act  a  parol  promise  made  prior 
affected.  to  the  act  could  not  be  recovered  on ;  Park,  J.,  re- 
ferring to  the  fact  that  the  operation  of  the  act  was  postponed 
for  eight  months,  in  order  that  such  parol  contracts  might  be 
enforced.  This  case  was  followed  in  Hayden  v.  Williams(Q 
and  Hilliard  v.  Lenard.(m)  For  a  discussion  of  the  point  just 
after  the  act  became  law,  see  cases  in  the  note.(n)  By  the 
New  York  Code,  §  110,  cases  where  the  right  of  action  has 
occurred  prior  to  the  New  Promise  Act,  are  expressly  excepted 
from  the  operation  of  that  act.  Under  this  section  it  is  held 
that  when,  at  the  time  the  code  took  effect,  the  Statute  of 
Limitations  had  run,  an  acknowledgment  or  promise  made 
afterwards  must  be  in  writing.(o)  It  was  also  held  that,  even 
when  the  Statute  had  not  run,  a  promise,  if  made  after  the 
code  took  effect,  must  be  in  writing,(p)  on  the  ground  that 
the  new  promise  was  the  basis  of  the  action;  but  these  cases 
were  overruled  in  Coe  v.  Mason,(y)  where  it  was  held  that  a 
verbal  promise,  given  on  a  right  of  action  which  accrued  be- 
fore the  code  took  effect,  would  revive  the  indebtedness.(r) 
Under  a  similar  provision  in  the  Code  of  Civil  Procedure  of 

(t)  Queen  v.  Justices  of  Kent,  8  L.  Hodgens,  3  Ir.  Law  Ree.  147.    See, 

R.  Q.  B.  305.  also,  Ansell  v.  Ansell,  3  C.  k  P.  563. 

O)  Leland  v.  Murphy,  16  Ir.  Ch.        (o)  Wadsworth  v.  Thomas,  7  Barb ; 

500.  445. 

(k)  6  Bing.  258.  00  Van  Alen  v.  Feltz,  32  Barb.  139, 

(/)  7  id.  163.  1  Keyes,  332  ;  Lansing  v.  Blair,  43  N. 

(m)  1  Mood.  &  M.  297.  Y.  48. 

(n)  Belton  v.  Moore,  2  Ir.  Law  Re-        (?)  41  Barb.  612. 
oorder,  495 ;  3  id.  58,  145 ;   Birch   v.        (r)  See,  also,  Horseley  v.  Billings- 
ley,  19  Ohio  St.  413. 
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North  Carolina,  it  was  held  that  the  new  promise  on  an  ac- 
crued right  of  action  need  not  be  in  writing.(s)  So  it  has 
been  held  that  the  Vermont  statute  does  not  apply  to  cases 
pending  when  the  statute  took  effect.(f)  But  in  Maine,  the 
Revised  Statutes,  ch.  146,  §§  20  and  24,  apply  to  contracts  in 
existence  prior  to  the  statute,  and  the  joint  maker  of  a  note 
given  before  its  enactment  is  not  liable  under  payment  or 
written  acknowledgment  by  his  fellow.(w) 

§  1098.  The  question  as  to  whether  the  writing  alleged  to 
contain  the  promise  should  be  construed  by  the  . 

court  or  the  jury  is  governed  by  the  general  prin-  written 
ciples  of  evidence,  according  to  which  a  contract  or  f(5r  court  or 
engagement,  if  comprised  entirely  in  one  or  more  jury* 
writings,  is  for  the  court ;  but  if  partly  to  be  supplied  by 
parol,  is  for  the  jury.  A  doubt  was  expressed  by  Parke,  J., 
in  Bucket  v.  Church,(t>)  whether  the  court  should  pass  upon 
the  meaning  of  a  letter  acknowledging  the  debt ;  but  in  Mor- 
rell  v.  Frith,(u?)  such  a  letter  was  held  to  be  for  the  court,  un- 
less explained  by  extrinsic  facts.  To  the  same  effect  is  Rout- 
ledge  v.  Ram8ay.(«)  In  Berghaus  v.  Oalhoun,(y)  the  plain- 
tiff's agent  testified  to  a  certain  conversation  with  the  defend- 
ant, and  the  court  left  it  to  the  jury  to  say  whether  this 
amounted  to  an  acknowledgment  or  promise;  but  the  judg- 
ment was  reversed  by  the  Supreme  Court  on  the  ground  that 
it  clearly  did  not  amount  to  such  a  promise. 

§  1099.  VIII.  The  signature  may  be  attached  to  any  part  of 
the  instrument,  and  the  mark,  initials,  or  printed 
name  of  the  party  to  be  charged  will  be  a  sufficient  nJfy *£%** 
signature.     In  Holmes  v.  Mackrell(z)  it  was  held   J^^of 
that  an  account  written   in  the  defendant's  hand   the  writ- 

in&r* 

with  his  name  at  the  head  thereof,  is  sufficiently 

signed  to  charge  him  under  Lord  Tenterden's  Act.     So  it  was 

(«)  Faison  v.  Bowden,  74  N.  Car.  43,  (0  Richardson  v.  Cork,  37  Vt.  599. 

where  a  debt  existing  before  the  act  (u)  Wellnian  v.  Southard,  30  Me. 
was  transferred,  and  after  the  aot  the    425. 

debtor  verbally  promised  the  transferee  (r)  9  C.  &  P.  212. 

to  pay  it,  such  promise  is  void  as  within  (w)  3  M.  &  W.  402. 

the  act ;  nd  dubitatur  if  the  promise  (x)  8  Ad.  &  El.  221. 

had  been  made  to  the  original  cred-  (y)  6  Watts,  219. 

itor ;  Fleming  v.  Staton,  74  N.  C.  203.  (*)  3  C.  B.  N.  S.  789. 
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held  in  Rowe  v.  Thompson,(a)  that  there  is  a  sufficient  signature 
of  an  instrument  under  §  110  of  the  New  York  Code,  if  it  is  evi- 
dent from  any  part  of  the  writing  that  the  debtor  has  assented. 
An  agreement  to  suspend  the  operation  of  the  Statute,  if  in  writ- 
ing, need  not  be  signed,  if  uo  act  is  to  be  performed  by  the 
defendant.(6)  But  under  the  Louisiana  statute,  an  indorse- 
ment by  the  defendant  of  interest  paid,  unsigned,  is  not  suffi- 
cient.^) That  signature  by  the  mark  of  the  party  will  be 
sufficient,  see  Addy  v.  Grix,(d)  Harrison  v.  Harrison.^)  So  a 
signature  by  initials//)  or  by  the  printed  name  of  the  party 
to  be  charged,  subscribed  to  a  paper  filled  in  by  him. 

§  1100.  IX.  Parol  evidence  may  be  given  of  a  lost  promise 

in  writing.     The  leading  case  on  this  head  is  Hay- 

dence  of"     don  *>•  Williams,(^)  decided  soon  after  Lord  Tenter- 

rniwPin°"       (*eu'8  -^ct  was  Pa88ed.  The  declaration  was  filed  early 

writing        in  1828,  and  was  in  assumpsit  for  work  and  labor 

sufficient.  „  ,     .       „---         *  ,  .    .  ,    .      .,„, 

performed  in  1820.  At  the  trial  the  plaintiff's 
bankrupt  testified  that  in  1823  he  had  received  a  letter  from 
the  defendant  which  he  had  since  lost,  and  searched  for  in 
vain,  in  which  letter  the  defendant  acknowledged  the  debt, 
and  promised  to  pay  when  he  had  the  power.  It  was  urged 
for  the  defendant  that,  by  admitting  parol  evidence  of  an  ac- 
knowledgment of  a  debt  barred  by  the  Statute  of  Limitations, 
the  whole  object  of  the  Statute  of  Geo.  IV.  c.  14,  would  be 
defeated.  It  was  replied  that  the  Statute  9  Geo.  IV.  was  not 
designed  to  alter  the  rules  of  evidence  as  to  the  proof  of  writ- 
ten instruments.  Tindal,  C.  J.,  held  that  secondary  evidence 
of  the  contents  of  the  letter  had  been  rightly  admitted.  In 
Turner  v.  Beall,(A)  the  holder  of  a  promissory  note  testified 

(a)  15  Abb.  Pr.  Rep.  377.  affeotionate  mother,"  bat  not  signed, 

(6)  Smith  v.  Lawrence,  38  Cal.  24.  is  insufficient.     Identification  does  not 

(c)  Adger  v.  Alston,  15  Wall.  S.  C.  take  the  place  of  signature ;  Selby  v. 

555 ;  and  see  Porter  v.  Elam,  25  Cal.  291.  Selby,  3  Merivale,  2. 

A  letter  written  by  the  defendant  in  the  (d)  8  Vesey ,  504. 

third  person:   "Mr.   Stanley  begs  to  (€)  Id.  185. 

inform,"  etc.,  will  revive  a  bankruptcy  (/)  Adams  t?.  Chaplin,  1  Hill  Ch. 

claim  under  6  Geo.  IV.  o.  18,  §  131;  266;  see  § 

Lobb  v.  Stanley,  48  E.  C.  L.  R.  574.  It  (g)  7  Bing.  163. 

may  be  noted  that  under  the  Statute  (A)  22  La.  Ann.  490. 

of  Frauds  a  letter  subscribed  "  Your 
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CHAP.  XL V.]        PROMISR  TO  REVIVE  BARRED  DEBT.  [§  1102. 

to  a  written  agreement  to  extend  the  note ;  and  it  was  held 
that  this  was  not  within  the  New  Promise  Act,  and  did  not 
interrupt  prescription. 

§  1101.  X.  The  statutes  requiring  new  promises  to  be  in 
writing  do  not  alter  the  effect  of  a  partial  payment  as 
evidence  of  the  debtor's  continuing  liability,  to  take  Seffnot1" 
a  case  out  of  the  Statute  of  Limitations.  The  proviso  affected  by 
of  Lord  Tenterden's  Act  is  as  follows  :(f)  "  Provided 
always  that  nothing  herein  contained  shall  alter  or  take  away 
or  lessen  the  effect  of  any  payment  of  any  principal  or  interest 
made  by  any  person  whatsoever."    Such  acknowledgment  by 
acts,  of  which  a  partial  payment  is  the  most  usual,  had  always 
been  regarded  as  taking  a  case  out  of  the  Statute  of  Limita- 
tions ;(/)  and  not  being  open  to  the  objections  attaching  to 
verbal  acknowledgments^)  is  excepted  from  the  operation  of 
Lord  Tenterden's  Act  and  of  the  New  Promise  Act,  in  our 
states,  with  the  exception  of  Nevada,  California,  and  Georgia. 
(See  §  1105.) 

§  1102.  Of  what  nature  should  the  payment  be  to  repel  the 
Statute  of  Limitations  ?    It  must  be  on  account  of 
the  debt  barred,  and  must  beless  than  that  debt,(0  or,  ^^ par- 
as it  is  sometimes  expressed,  must  be  of  a  smaller  on  ^  £■*- 
account  of  a  larger  sum  due  from  the  payer  to  the 
payee.(m)    Part  payment  does  not  necessarily  repel  the  Stat- 
ute.   Its  defect  depends  on  the  circumstances  and  declarations 
attending  the  payment.(n)    Therefore  a  replication  of  pay- 
ment to  a  plea  of  the  Statute  is  bad :  issue  should  be  joined 
on  the  plea.(o)     Whether  the  payment  of  a  sum  smaller  than 
the  debt,  unaccompanied  by  words  or  acts  tending  to  show 
what  was  intended  by  the  payment,  is  sufficient  to  revive  the 
entire  debt,  has    been  doubted,(p)  but  by  the  current    of 
authority  such  payment  is  sufficient  if  unqualified  by  the  res 

(0  Bee  Appendix.  (n)  Ridd  v.  Moggridge,  2  H.  &  N. 

(j)  Cleveland  v.  Harrison,  15  Wis.  567 ;  Burr  v.  Burr,  26  Pa.    St.  284  ; 

670;  Barclay's  Appeal,  64  Pa.  St.  69.  Wainman  v.  Kynman,  1  Ex.  117. 

(£)  Wjatt   v.  Hodson,  1  M.  &  So.  (o)  Ridd  v.  Moggridge,  supra ;  Shoe- 

447.  maker    v.    Benedict,    1   Kernan,   36 ; 

(0  Prenatt  o.  Runyon,  12  Ind.  174.  Smith  v.  Eastman,  3  Cashing,  355. 

(m)  Waters  v.    Tompkins,  2  C.  M.  (p)  Dyer    v.  Walker,    54   Me.  18 ; 

&  R.  723.  Davidson  v.  Harrisson,  33  Miss.  41. 
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gestce.(q)  The  question  is  always  one  of  intention ;  but  if 
there  is  sufficient  evidence  to  connect  the  payment  with  the 
debt,  it  would  seem  that  the  debt  is  acknowledged  so  as  to 
repel  the  Statute,  unless  the  payment  is  qualified  by  a  denial  of 
further  indebtedness  or  a  refusal  to  pay  more.(r) 

§  1108.  The  question  often  arises,  where  several  debts  are 

due,  one  or  more  of  which  are  barred  by  the  Statute, 
general  aQd  a  payment  is  made  by  the  debtor  without 
Sn^edebt8  BPecifyinK  on  what  account,  whether  the  creditor 
being:  may  apply  the  payment  to  a  barred  debt ;  and,  if  so, 

whether  the  balance  of  that  debt  is  thereby  revived. 
The  general  rule  as  regards  appropriation  of  payments  is  (1) 
that  the  debtor  at  the  time  of  making  a  payment  has  the 
right  to  appropriate  it  to  whatever  debt  he  may  elect ;  (2) 
that  if  he  fail  to  make  such  appropriation  the  creditor  may 
do  so ;  (8)  that  if  another  signify  an  intention  to  appropriate, 
the  law  will  make  such  application  as  is  just  under  the  cir- 
cumstances.^) But  in  its  application  to  barred  debts  this  rule 
is  somewhat  modified.  Although  the  debtor  make  no  appropri- 
ation the  creditor  cannot  as  a  general  rule  apply  the  payment  to 
a  barred  debt.  Thus  in  Nash  v.  Hodgson(l)  a  debtor,  some  of 
whose  notes  were  barred,  made  a  general  payment  on  account, 
it  was  held  not  to  revive  the  barred  debts,  but  to  prevent  time 
from  running  on  those  not  barred.  To  the  same  effect  is 
Heath  v.  Grenell,(u)  and  it  seems  that  if  two  or  more  debts 
exist,  all  barred  by  the  Statute,  a  payment  on  account  of  doubt- 
ful application  will  not  remove  the  bar  as  to  any.(t?)  The 
distinction  is,  that  while  the  law  will  apply  a  payment  made 

(a)  Burr  v.  Burr,  26  Pa.  St.  284 ;  court  relying  on  Davidson  v.  Morris,  5 

Arnold  v.  Downing,  11  Barb.  554.  8.  &M.  571,  that  the  new  promise  must 

(r)  Barron  ».  Kennedy,  17  Cal.  574 ;  he  an  express  one.      If  it  be  doubtful 
Whipple  v.  Stevens,  22  N.  H.  219 ;  but  under  the  evidence  whether  the  pay- 
see  contra,  Smith  v.  Westmoreland,  12  ment  was  on  account  of  a  large  debt,  or 
S.  &  M.  663,  where  an  order  drawn  by  was  intended  as  satisfaction,  the  debt 
the  defendant  in  favor  of  the  plaintiff  will  not  be  revived ;  Waugh  v.  Cope, 
was  given  in  evidence  to  revive  a  barred  6  M.  &  W.  829. 
note.     The  order  did  not  acknowledge  (9)  Watt  v.  Hoch,  25  Pa.  St.  411. 
any  indebtedness  on  its  face,  and  was  (0  6  De  G.  M.  k  Q.  474. 
not  otherwise  connected  with  the  note.  (u)  61  Barb.  190. 
It  was  held  not  to  revive  the  debt ;  the  (v)  Burr  v.  Burr,  26  Pa.  St.  284. 
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generally  to  that  account  whose  security  is  most  precarious,^) 
yet  a  debt  barred  by  the  Statute  is  so  far  destroyed  that  it  can 
only  be  revived  by  explicit  proof  of  the  debtor's  intention  so 
to  do,  which  is  not  furnished  by  a  general  payment  on 
account. 

§  1104.  XI.  Such  partial  payment  may  be  proved  by  parol. 
It  was  first  held  by  the  English  courts  that  the 
partial  payment  could  not  be  proved  by  parol.(x)  payment 
The  reasoning  on  which  these  cases  were  decided   proved  by 
was  substantially  that  such  parol  proof  of  payment  paroL 
was  within  the  mischief  against  which  the  act  was  directed. 
In  Cleave  v.  Jones,(y)  however,  Lord  Campbell,  after  a  full  dis- 
cussion of  the  cases  and  of  the  principle  involved,  overruled 
these  decisions,  remarking  that,  even  if  verbal  proof  of  part 
payment  was  open  to  the  same  objection  as  a  verbal  acknowl- 
edgement of  indebtedness,  yet  the  Legislature  had  not  in- 
cluded it  within  the  act,  but  had  excluded  it  by  the  pro- 
viso.^)   It  is  now  settled  law  in  England  that  part  payment 
may  be  proved  by  parol,  and  will  revive  the  barred  debt, 
unless  an  intention  appear  to  the  contrary  ;(a)  and  the  same 
doctrine  is  held  in  those  states  which  have  adopted  the  proviso 
of  the  New  Promise  Act ;  and  a  fortiori  in  those  where  no 
such  act  is  in  force.(6) 

§  1105.  When  the  proviso  as  to  part  payment  is  omitted 
from  the  New  Promise  Act,  as  in  California,  proof  of 
such  payment  to  rebut  the  Statute  of  Limitations  I^teo10" 
must  be  in  writing    signed   by  the  party  to  be  omitted, 

(w)  Smith  v.  Wood,  1  N.  J.  Eq.  74 ;  (*)  Compare  Fairbanks  v.  Dawson, 

Thurlow  v.  Gilmore,  40  Me.  378.  9  Cal.  89. 

(2)    Willis  v.  Newham,  3  Y.  &  J.  (a)  Edwards  v.    Janes,  1    Kay   Jc 

518.     This  deoision  was  followed  for  J.  534 ;  Bevan  v.  Gething,  3  A.  &  E. 

several  years  ;  Cresswell,  J.,  saying  in  (N.  S.)  740 ;    Waters  v.    Tompkins, 

Clark  v.  Alexander,  8  Scott,  N.  C.  159,  supra. 

"  I  have  often  heard  that  decision  qnes-  (6)  Bank  of  Utioa  v.  Ballon,  49  N. 

tioned  at  nisi  prins,  bnt  I  believe  it  has  T.  155  ;  Ilsley  v.  Jewett,  2  Mete.  168 ; 

never  been  overruled."    See  Waters  Williams  v.  Qridley,  9  id.  485  ;  Egery 

v.  Tompkins,  2  C.  M.  &  R.  723 ;  Bay-  v.  Deorew,  53  Me.  392  ;  Evans  v.  Smith, 

ley  o.  Ashton,  4  P.  &  D.  204, 12  Ad.  Jc  34  Me.  33;  Kisler  v.  Sanders,  40  Ind. 

E.  493 ;  Jones  v.  Rider,  4  M.  &  W.  32.  78 ;    Ketoham  v.   Hill,    42    Ind.   81 ; 

(y)  6  Exoh.  Rep.  573 ;  4  Eng.  L.  &  Bridgeton  v.  Jones,  34  Mo.  471. 
Eq.  514. 
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part  pay-  charged.((?)  So  in  Georgia  the  proviso  is  omitted, 
be  evi-  with  the  same  result.(d)  And  in  Nevada  where  the 
Siting by  New  Promise  Act  is  identical  with  that  of  Califor- 
aigned.  nja^  Pejfo  Vt  Vauce  has  been  followed,  and  evidence 
of  partial  payment  must  be  in  writing.(i) 

(c)  Fairbanks    v,    Dawson,    supra,  Kennedy,  17  Cal.  574,  the  payments 

Field,  J.,  dissenting  ;   Pena  v.  Vance,  were  evidenced  by  writing. 

21  Cal.  142  ;  Heinlin  v.  Castro,  22  Cal.  (d)  Holland  v.  Chaffln,  22  Ga.  343 ; 

100.    "The  words  are  'no  aoknowl-  Green  v.  Hall,  36  Ga.  538. 

edgment  or  promise;'   and  part  pay-  (e)  Wilcox  t>.  Williams,  5  Nev.  214; 

ment  is  mere  evidence  of  a  promise ;"  Taylor  v.  Hendrie,  8  Not.  243. 
see  Pelia  v.  Vance,  supra.    In  Barron  ». 
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CHAPTER  XLVI. 


MISCELLANEOUS  STATUTES, 


§  1106.  Promise  to  pay  debt  barred  by 
a  discharge  in  bankruptcy. 

§  1107.  History  of  English  enactments 
requiring  a  written  promise. 

§  1108.  Legislation  in  this  country. 
None  by  Congress.    A  few  state  acts. 

§  1109.  Construction.  What  consti- 
tutes a  promise  ;  signing  ;  retrospec- 
tive or  prospective. 

§  1110.  Ratification  by  adult  of  con- 
tracts made  during  his  infanoy. 

§  1111.  Effect  and  scope  of  9  Geo.  IV., 
c.  14,  s.  5. 

§  1112.  Sufficiency  of  the  writing. 

§  1113.  Representations  as  to  credit. 
Legislation  on  the  subject. 

§  1114.  Representations  as  to  particu- 
lar funds. 

§  1115.  Construction  put  upon  9  Geo. 
IV.  c.  14,  s.  6. 

§  1116.  Patent  rights  and  copyrights. 

§  1117.  Requisites  of  an  assignment. 


§  1118.  Cases  in  whioh  a  writing  is  not 
required. 

§  1119.  Legal  and  conventional  inte- 
rest. 

§  1120.  Sufficiency  of  writing  in  cases 
of  conventional  interest. 

§  1121.  What  is  usury  f    Its  effect. 

§  1122.  Sale  of  ships.     Lex  mercatoria. 

§  1123.  Aots  of  Congress :  their  con- 
struction. 

§1124.  The  English  requirements  more 
strict. 

§  1125.  Contracts  of  insurance  at  com- 
mon law. 

§  1126.  Requisites  of  the  contract. 

§  1127.  Effect  of  a  subsequent  written 
contract. 

§  1128.  Pledge  of  the  policy.  Waiver 
of  conditions. 

§  1129.  Contracts  to  pay  in  gold  coin. 

§  1130.  Contracts  with  United  States 
officers,  etc. 


Many  statutes  have  been  passed  in  later  years  requiring 
certain  contracts  to  be  put  in  writing.  It  is  our  purpose  in 
the  present  chapter«to  notice  a  few  of  the  most  important  and 
examine  as  briefly  as  possible  the  effect  given  them  by  the 
courts. 

§  1106.  By  the  common  law  a  promise  to  pay  a  debt  barred 
by  a  discharge  in  bankruptcy  was  as  valid  by  word 
of  mouth  as  if  reduced  to  writing,  the  only  ques- 
tion in  the  mind  of  the  court  was  whether  there 
was  any  consideration  for  the  promise  in  either 
form.  That  there  is  a  consideration  has  become 
vol.  in.— 16  24J 
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universally  admitted,^)  and  the  controversy  has  tamed  on 
the  point,  What  is  really  the  consideration.  The  favor 
shown  by  Lord  Mansfield  to  moral  considerations  influenced 
the  early  cases,  and  the  moral  obligation  to  pay  the'  debt  was 
held  a  sufficient  consideration  to  support  a  subsequent  promise* 
Some  of  the  later  cases,  inadvertently  it  would  seem,  have 
stated  this  to  be  the  reason  of  the  rule,  but  since  the  decision 
of  Lord  Chief  Justice  Denman,  in  Eastwood  v.  Kenyon,(6)  the 
doctrine  of  moral  consideration  cannot  be  said  to  have  a  place 
in  the  common  law.(c)  A  more  logical  line  of  reasoning  was 
pointed  out  in  a  note  by  the  reporters,  Bosanquet  and  Puller, 
as  early  as  1801,  and  is  clearly  set  forth  by  Mr.  Langdell 
in  his  Summary  of  the  Law  of  Contracts.  "  In  the  case 
of  bankruptcy,"  says  that  author,  "  the  certificate  of  discharge 
does  not  extinguish  the  debt,  but  merely  protects  the  de- 
fendant from  an  action  by  means  of  a  positive  statutory  bar. 
This  defence,  however,  being  given  merely  for  the  bankrupt's 
benefit,  may  be  waived  by  him,  and  a  new  promise  will 
operate  as  a  waiver."(c?) 
§  1107.  In  England,  as  early  as  1825,  it  was  provided  that 
the  promise  to  be  binding  must  be  in  writing,  and 
signed  by  the  bankrupt  or  some  one  lawfully  autho- 
rized by  him.(*)  In  a  case  which  arose  under  this 
provision  the  courts  held  a  written  promise  by  the 
bankrupt  to  be  good  even  when  made  while  the 
proceedings  were  pending,  and  before  the  certificate  of  dis- 
charge was  granted.    The  door  which  this  decision  opened  to 


History  of 

English 

enactments 

requiring  a 

written 

promise. 


(a)  Jones  v.  Phelps,  20  W.  R.  92,  is 
the  only  case  I  have  seen  which  throws 
any  donbt  on  the  principle  stated  in 
the  text.  A  promise  by  a  bankrupt  to 
pay  a  debt  barred  by  his  discharge  was 
held  void  for  want  of  a  consideration. 
But  the  decision  could  hare  been  rested 
on  other  grounds  as  was  suggested  in 
the  decision  itself.  But  see  Rimini  v. 
Van  Praagh,  L.  R.  8  Q.  B.  1. 

(6)  11  A.  &  E.  438  <1840). 

(c)  The  Supreme  Court  of  Pennsyl- 
vania has  certainly  come  very  close  to 
the  old  doctrine  of  a  moral  oonsidera- 
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tion  when  in  a  case  Just  reported  it 
says :  "  Nothing  remains  after  the  dis- 
charge but  the  moral  obligation  to  pay, 
which,  taken  with  the  fact  of  the  prior 
legal  obligation,  has  been  held  to  form 
a  sufficient  consideration  for  a  new 
express  promise;"  Bolton  v.  King,  14 
W.  N.  C.  363. 

(d)  3  Bos.  &  Pul.  249,  note ;  Lang- 
dell's  Sum.  Law  of  Contr.  §  72;  4N. 
J.  L.  Jour.  110,  note. 

(e)  6  Geo.  IV.  o.  16,  s.  131 ;  sub- 
stantially re-enacted  6  &  6  Vio.  o. 
122,  s.  43. 
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fraud  was  pointed  out  in  a  review  of  the  case,  and  indeed  was 
mentioned  in  the  case  itself.(/)  Parliament,  a  few  years  later, 
in  prescribing  a  remedy  for  this  evil,  went  to  the  other  extreme 
and  provided  that  all  promises  by  a  bankrupt  made  before  or 
after  the  certificate  of  discharge  should  be  of  no  effect,  and 
any  negotiable  security  given  for  the  same  purpose  before  dis- 
charge should  be  void  even  in  the  hands  of  a  bona  fide  holder. 
In  1861  protection  was  extended  to  the  bona  fide  purchaser, 
but  in  other  respects  the  law  was  unaltered.^)  In  1869  was 
passed  an  act  superseding  all  others  on  the  subject  of  bank- 
ruptcy, and  strange  to  say  the  question  of  a  subsequent  pro- 
mise by  the  bankrupt  is  untouched.  It  is,  however,  provided 
generally  that  the  bankrupt  may  plead  the  certificate  of  dis 
charge  as  a  bar  to  a  suit  brought  upon  any  claim  which 
accrued  before  the  act  of  bankruptcy,  and  it  has  also  been 
doubted  on  the  bench  that  this  act  annuls  the  former  pro* 
visions  on  this  subject.(A) 

§  1108.  In  this  country  the  question  of  a  subsequent  pro- 
mise by  the  bankrupt  to  pay  his  pre-existing  debts  Leglfllatloxl 
has  never  been  touched  by  Congress.    The  several  **  <**» 

_         _  iii  i  country. 

states  are  therefore  relegated  to  the  common  law  or  None  by 
to  such  provisions  as  may  be  passed  by  their  own  S^Swrtate 
legislative  bodies.    In  the  absence  of   any  such  act8« 
enactments  it  may  be  stated  generally  that  a  verbal  promise 
by  a  bankrupt  to  pay  a  debt  contracted  before  bankruptcy  is 
binding.(t)    In  several  of  our  states^*)  acts  have  been  passed 

(/)  Kirkpatrick  v.  Tattersall,  13  M.  pending  the  bankruptcy  proceedings  ; 

&  W.  766 ;  article  in  9  Jur.,  part  2,  p.  the  latter  are  as  valid  as  the  former.    In 

481.  New  Jersey  a  law  was  passed  requiring 

(g)  12  &  13  Vic  o.  106,  s.  202  and  all  suoh  promises  made  after  a  dis- 

s.  204 ;  24  &  25  Vic.  o.  134,  s.  164.    '  charge  to  be  in  writing,  and  it  was 

(A)  32  &  33  Vic.  o.  71,  s.  49 ;  o.  83,  held  not  to  apply  to  one  made  before 

s.  20  ;  Jones  t>.  Phelps,  20  W.  R.  92 ;  the   certificate   was    granted ;    In   re 

Rimini  v.  Van  Praagh,  L.  R.  8  Q.  B.  1 ;  Skings,  4  N.  J.  L.  Jour.  106 ;  see,  also, 

see,  also,  Robson's  Law  of  Bankruptcy  Kingston  v.  Wharton,  2  S.  &  R.  208 ; 

(3d  ed.),  p.  597.  Lerow  v.  Wilmarth,  7  Allen,  463. 

(t)  Barron  v.  Benedict,  44  Vt.  518;  (J)  Maine  (Sts.  1848,  o.  52)  ;  New 
Apperson  v.  Stewart,  27  Ark.  619 ;  Jersey  (Rev.  St.  1877,  p.  446) ;  Mis- 
Way  v.  Sperry,  6  Cush.  238 ;  Kull  v.  souri  (1872,  p.  154,  s.  21 ;  p.  157, 
Farmer,  78  N.  Car.  339.  No  distino-  s.  39) ;  Louisiana  (1  Hem.  La.  Dig, 
tion  is  drawn  between  promises  made  164,  s.  3),  and  probably  others ;  vide 
after  the  discharge  and  those  made  Appendix. 

243 


Digitized  by 


Google 


§  1109.] 


LAW  OF  THE  STATUTE  OF  FRAUDS.       [CHAP.  XLVI. 


similar  to  those  in  England,  and  any  construction  put  upon 
one  would  probably  be  followed  in  construing  the  others. 
§  1109.  And,  first,  all  the  cases  agree  that  there  must  be  a 
direct  promise,  and,  if  a  condition  is  annexed,  it 
tion.  What  rests  with  the  plaintiff  to  show  that  it  has  been 
a°promkeB;  complied  with,  even  where  the  condition  is  uucer- 
retrosg;-  tain,  as  where  the  bankrupt  promises  to  pay  when 
tiveorpros-  he  becomes  able.(&)  Mere  acknowledgments  of  the 
VWi  m'  debt  to  a  third  person,  or  even  to  the  creditor  him- 
self, will  not  be  sufficient,  nor  will  a  promise  by  the  debtor 
that  the  debt  shall  be  satisfied  out  of  his  estate,  and  it  has 
been  held  that  payment  of  interest  or  even  part  payment  of 
the  principal,  and  its  indorsement  on  the  note  by  the  debtor 
himself,  does  not  operate  as  a  new  promise  or  bind  the  bank- 
rupt to  pay  the  rest  of  the  debt.(£) 

Under  the  English  act  requiring  a  writing  signed,  it  has 
been  held  that  the  signature  is  necessary,  and  a  promise  in 
the  handwriting  of  the  debtor  but  not  signed  was  invalid.(m) 
In  England  the  acts  have  all  been  held  prospective  as  well  with 
regard  to  the  foundation  as  to  the  bringing  of  the  action.  It 
was  consequently  held  that  a  note  given  by  a  bankrupt  at  a 
time  when  such  note  was  valid  did  not  lose  its  validity  by 
being  renewed  after  such  promises  were  forbidden.(n)  And  in 
a  case  already  mentioned ,(o)  it  was  held  that  a  debt  barred  by 
a  certificate  of  discharge,  given  at  a  time  when  no  subsequent 


(Jfe)  1  Pars,  on  Contr.  *434 ;  Apper- 
son  v.  Stewart,  27  Ark.  619.  In  Pratt 
v.  Russell,  7  Cash.  462,  it  was  left  to 
the  jury  to  decide  whether  "I  have 
always  said  and  still  say  she  shall  have 
her  pay,"  constituted  a  promise,  and 
they  held  that  it  did. 

(/)  Merriam  v.  Bayley,  1  Cash.  77 ; 
Cambridge  Institution  for  Savings  v. 
Littlefleld,  6  Cnsh.  210;  Fraley  v. 
Kelley,  67  N.  Car.  78 ;  Bolton  v.  King, 
14  W.  N.  C.  363.  Money  paid  by  the 
bankrupt  oannot  of  course  be  recorded, 
and  in  the  same  line  it  has  been  held 
that  where  one  did  work  under  a  verbal 
agreement  that  it  should  go  against 
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the  old  account  he  could  not  afterwards 
recover  the  value  of  the  work  although 
a  writing  was  required  in  that  state, 
and  there  was  no  actual  liquidation, 
but  the  account  remained  unsettled ; 
Sampson  v.  Curtis,  39  Me.  398. 

A  promise  by  a  member  of  a  bank- 
rupt firm  is  founded  on  a  good  con- 
sideration, nor  is  it  void  as  a  guaranty ; 
Weatherly  v.  Hardman,  68  Ga.  592. 

(m)  Hubert  v.  Moore,  12  Moore,  216. 

(n)  Ex  parte  Edwards,  In  re  Pryteroh, 
35  L.  J.  Bank.  11. 

(o)  Rimini  v.  Van  Praagh,  L.  R.  8 
Q.  B.  1. 
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promise,  verbal  or  written,  could  avail  the  creditor,  could  not 
be  revived  after  the  restriction  on  such  subsequent  promises 
was  taken  off.(p)  In  Maine  a  different  construction  has  been 
put  upon  a  statute  there  passed,  due  perhaps  to  the  wording 
of  the  act,  but  still  hardly  consistent  with  the  construction 
put  upon  similar  statutes.  The  enactment  was  that  no  actions 
should  thereafter  be  brought  upon  promises  by  bankrupts,  to 
pay  pre-existing  debts,  unless  such  promises  were  in  writing  and 
signed.  It  was  held  that  the  act  was  prospective  only  as  to 
beginning  the  action,  and  not  as  to  the  time  when  the  action 
accrued,  and,  therefore,  that  an  action  could  not  be  sustained 
which  was  brought  after  the  act  went  into  effect  even  though 
the  discharge  and  promise  were  made  before  that  time.  This 
decision  has,  however,  been  severely  criticized  by  a  recent 
writer,  and  we  think  justly.fy) 

§  1110.  The  ratification  by  one  arrived  at  full  age  of  acts 
done  during  infancy  is  by  Lord  Tenterden's  Act  re- 
quired to  be  in  writing  ;(r)  and  first  let  us  under- 
stand that  the  term  ratification  can  be  applied  only 
to  voidable  contracts,  for,  in  the  case  of  a  void  con- 
tract, there  is  nothing  to  ratify,  and  a  valid  contract 
is  not  rendered  more  so  by  merely  affirming  it.(s)  Lord  Teu- 
terden's  Act(£)  provides  "  that  no  action  shall  be  maintained 
whereby  to  charge  any  person  upon  any  promise  made  after  full 
age  to  pay  any  debt  contracted  during  infancy,  or  upon  any  rati- 
fication after  full  age  of  any  promise  or  simple  contract  made 
during  infancy,  uuless  such  promise  or  ratification  shall  be 


Ratification 
by  adult  of 
contracts 
made  dur- 
ing his  in- 
fancy. 


(p)  The  court  did  not,  however,  hold 
that  in  this  case  the  old  law  was  re- 
pealed ;  see  <tnte,  §  1106  and  note  at 
end  of  section. 

(g)  Kingley  v.  Cousins,  47  Me.  91 ; 
Wade  on  Retrospective  Laws,  §  233. 

(r)  In  England,  at  the  present  time, 
there  can  be  no  valid  ratification  of  ob- 
ligations entered  into  during  infanoy ; 
37  &  38  Vict.  0.  2,  s.  2. 

(f )  What  contracts  of  an  infant  are 
void,  and  what  voidable  only,  it  is 
not  the  province  of  this  work  to  set 
forth.    The  reader  is  referred  to  1  Mi- 


nor's Institute,  pp.  525  et  seq. ;  Martin 
on  Lord  Tenterden's  Act,  oh.  ii. ;  Tyler 
on  Infancy,  ch.  ii.  et  seq.;  Swell's  Lead- 
ing Cases,  30-34. 

(0  9  Geo.  IV.  0.  14,  s.  5.  Similar 
provisions  are  in  force  in  Maine  (Stat. 
1846,  0.  166),  Kentucky  (Rev.  Stat. 
o.  22,  §  1),  Virginia  (V.  C.  1873,  0. 140, 
§  1),  and  perhaps  other  states.  In  the 
absence  of  such  legislation  the  ratifi- 
cation may  be  oral ;  West  v.  Penny, 
16  Ala.  186 ;  Ring  v.  Jamison,  2  Mo. 
App.  584  ;  Halsey  v.  Reid,  4  Hun,  777, 
and  many  other  oases. 
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made  by  some  writing  signed  by  the  party  to  be  charged  there- 
with." 

§  1111.  This  act  made  no  change  in  the  character  of  the 

ratification,  bat  only  in  the  evidence  by  which  it  is 
■cope'of^  t0  ^e  proved,  whatever  words  would  have  amounted 
u  °i  5V' c*    *°  a  ra^^c&^i°1:l  at  common  l*w  will  bind  the  prom- 

issor  under  this  act  if  reduced  to  writing.  Nor  does 
this  act  embrace  all  the  acts  of  an  infant.  "  There  are  only 
two  classes  of  contracts  affected  by  the  fifth  section,"  says  Mr. 
Martin,  in  commenting  on  this  act,  "viz.,  debts  contracted 
during  infancy,  and  promises  and  simple  contracts  made  during 
infancy ;  and  it  is,  therefore,  clear  that  no  deed  can  be  affected 
by  it  except  such  as  purports  to  create  a  debt;  for  the  obli- 
gation arising  from  any  other  is  neither  a  debt,  a  promise, 
or  a  simple  contract. 9\u)  Having  eliminated  specialties  from 
our  inquiry,  let  us  turn  our  attention  to  the  construction 
put  upon  the  act  itself.  In  a  case  in  the  Exchequer,(v)  the 
decision  was  rested  on  the  distinction  between  "  promise"  and 
"  ratification."  Rolfe,  B.,  who  rendered  the  decision,  made 
the  following  remark  in  closing:  "We  should  have  had 
great  difficulty  in  holding  that  the  letters  of  the  present  de- 
fendant was  such  as  to  amount  to  another  promise ;  but  accord- 
ing to  the  meaning  we  have  attributed  to  the  word  ratifica- 
tion, we  think  that  the  plaintiff  has  made  out  his  ratification, 
and  is  entitled  to  our  judgment."  This  ruling  has  been  followed 
both  in  England(u?)  and  Araerica,(z)  and  the  rule  can  be  stated 
generally  that  the  ratification  of  a  contract  made  during  infancy 
can  be,  by  a  recognition  of  the  contract,  as  binding.  But  in 
case  no  contract  existed  during  the  infancy  of  the  defendant, 
but  only  consideration  for  one,  the  new  contract  must  be  as 
express  and  unequivocal  as  though  no  consideration  for  it  ex- 
isted.^) In  the  first  instance,  the  analogy  is  to  ratification  by 
a  principal  of  his  agent's  acts ;  in  the  other,  the  rule  resembles 

(u)  Martin  on  Lord  Tenterden's  Act,    See,  also,  Hartley  v.  Wharton,  11  A.  & 
p.  87.  B.  934. 

(v)  Harris  v.  Wall,  1  Exch.  122.  (*)  Henrj  v.  Root,  33  N.  Y.  546 ; 

(10)  Mawson  v.  Blane,  10  Exch.  210 ;    Stern  v.  Freeman,  4  Mete.  (Ky.)  314. 
Rowe  v.  Hopewood,  L.  R.  4  Q.  B.  1.        (y)  Bigelow  v.  Grannis,  2  Hill  (N. 

Y.),  120 ;  Hodges  v.  Hunt,  22  Barb.  151. 
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more  closely  the  promise  by  a  debtor  to  pay  a  debt  barred  by 
a  discharge  in  bankruptcy. 

§  1112.  Where  a  writing  is  required,  we  have  already  inti- 
mated that  it  need  contain  only  su^h  promises  or  . 
admissions  as  would  constitute  a  ratification  by  of  the  writ- 
parol.  The  acts  provide  that  it  shall  be  signed,  us' 
and  this  it  seems  is  the  only  requisite.  It  was  said  by  Lord 
Denman,C.  J.,  that  neither  the  date,  the  name  of  the  creditor, 
nor  the  amount  of  the  sum  need  be  set  forth  in  the  writing, 
but  that  they  all  might  be  shown  by  parol.(z)  The  Statute  also 
applies  to  using  the  ratification  as  a  defence  or  set-off  as  well 
as  a  basis  for  an  action,  although  the  words  of  the  act  strictly 
apply  only  to  the  bringing  of  actions.(a)  In  the  last  case  cited 
it  was  also  held  that  the  evidence  of  the  ratification  might  be 
contained  in  a  letter  to  a  third  party,  but  the  Kentucky  statute 
says  that  the  ratification,  or  some  memorandum  or  note  thereof, 
shall  be  in  writing.  The  common  opinion  is  that  the  ratifica- 
tion, to  be  valid,  must  be  made  by  one  knowing  his  rights. 
Why  this  should  be  it  is  hard  to  tell,  for  it  is  clearly  excusing 
one  on  account  of  ignorance  of  the  law ;  and  a  late  Missouri 
case  has  held  the  contrary .(b) 

§  1113.  By  the  fourth  section  of  the  Statute  of  Frauds  "  no 
action  shall  be  brought  whereby  to  charge  the  de- 
fendant upon  any  special  promise  to  answer  for  the  ^fon^as 
debt,  default,  or  miscarriage  of  another  person,  un-   LerfTHi' 
less  the  agreement  upon  which  such  action  shall  be   on  the  sub- 
brought,  or  some  memorandum  or  note  thereof,  Bhall        " 
be  in  writing  and  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully  authorized." 
This  clause  has  been  fully  discussed  and  the  construction  put 
upon  it  set  forth  in  the  chapters  on  Guaranty.    We  there  saw 
that  the  position  taken  by  the  court  in  Pasley  v.  Freeman,(<?) 
confined  the  effect  of  the  Statute  to  cases  within  its  lettered) 
namely,  to  cases  of  contract,  and  established  the  doctrine  that 

(*)  Hartley  v.  Wharton,  11  A.  &  E.    Bat  see  Smith  v.  Mayo,  9  Mass.  64 ; 
934.  Htnely  v.  Margaritz,  3  Pa.  St.  428; 

(a)  Rawly  v.  Rawly,  24  W.  R.  995  ;    Norris  v.  Vance,  3  Rich.  164. 
Stern  v.  Freeman,  4  Meto.  (Ky.)  314.  (c)  3  T.  R.  51 ;  see  ante,  §  33. 

(6)  Ring  v.  Jamison,  2  Mo.  App.  588.        (d)  See  Ex  parte  Carr,  3  V.  &  B.  110. 
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false  and  fraudulent  representations  as  to  the  credit  of  another, 
which  had  induced  the  plaintiff  to  trust  him,  would  sustain 
aii  action  for  indemnification  by  damages  in  the  nature  of  a 
writ  of  deceit,  though  the  representations  were  only  verbal. 
To  remedy  this  defect  and  make  the  letter  of  the  law  as  com- 
prehensive as  its  spirit,  was  passed  Lord  Tenterden's  Act,(i) 
which  provides  that  an  assurance  or  representation  relating  to 
the  character,  conduct,  credit,  ability,  trade,  or  dealings  of  any 
other  person,  on  which  credit  is  given,  shall,  to  found  action, 
be  in  writing  and  signed  by  the  party  to  be  charged.(/)  The 
object  of  this  enactment  seems  to  have  been  to  put  misrep- 
resentations in  mercantile  cases  upon  the  same  footing  with 
guaranties.  It  has  been  so  construed  as  to  embrace  every 
incorrect  representation  untinged  by  a  fraudulent  intent,  and 
no  others.(^) 

§  1114.  There  has  been  a  considerable  discussion  as  to  what 
constitutes  a  representation  as  to  the  credit,  ability, 
SuonTas  etc,>  °^  ano*her.  In  Lyde  v.  Barnard(A)  the  point 
i°  I?rtI^1"  wa8  e^ftborately  discussed  and  the  court  was  equally 
divided.  The  representation  in  this  case  was  con- 
cerning a  certain  fund  belonging  to  a  third  person,  on  which 
as  security  the  plaintiff  was  about  to  advance  money.  Lord 
Abingerand  Gurney,  B.,  thought  the  case  within  the  Statute, 
arguing  that  the  ability  of  a  man  consisted  in  the  sources 
from  which  it  is  derived,  and  that,  therefore,  a  representa- 
tion as  to  any  source  of  his  ability  relates  to  his  ability 
generally,  and  is  within  the  Statute.  Barons  Parke  and 
Alderson,  on  the  other  hand,  argued  that  the  case  was  not 
within  the  Statute,  since  the  representation  was  as  to  the 
sufficiency  of  a  particular  security,  and  did  not  relate  to  the 
ability  of  the  party,  as  the  word  is  ordinarily  used.  In  a  later 
case,(i)  the  Queen's  Bench  seems  to  have  supported  the  view 
taken  by  Lord  Abinger  and  Baron  Gurney.    The  defendant 

(«)  9  Geo.  IV.  o.  14,  §  6.    See  as  to  a  discussion  of  this  subject  with  special 

correction  of  probable  mistake  in  the  reference  to  Scotch  law. 
act,  Martin  on   Lord  Tenterden's  Act,        (g)  Warren  v.  Barker,  2  Dur.  156. 
p.  102.  (A)  1  M.  &  W.  101. 

(/)  See  1  Bell's  Com.  402,  note,  for        (i)  Swann  v.  Phillips,   8  A.  &   E. 


457. 
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in  that  case  requested  the  plaintiff  to  lend  money  to  J.  on  J.'s 
security  alone ;  representing  that  this  was  safe,  because  he,  the 
defendant,  had  J.'s  title  deeds  to  certain  property,  and  that 
nothing  could  be  done  without  his  knowledge ;  and  the  court 
held  that  the  case  came  within  the  act,  and  that  the  represen- 
tation was  not  actionable,  not  being  evidenced  by  a  writing. 
In  this  country,  however,  the  authorities  all  point  in  the  other 
direction,  and  the  statute  receives  the  more  narrow  construc- 
tion given  it  by  Barons  Parke  and  Alderson.^) 

§  1115.  By  Lord  Tenterden's  Act,  representations  as  to  the 
credit  of  another  are  more  carefully  protected  than 
are  guaranties  by  the  fourth  section  of  the  Statute  Jjon8tutC 
of  Frauds,  for  in  the  latter  case  the  memorandum  upon  9  Geo. 
may  be  signed  by  a  lawfully  authorized  agent,  but  e. "  °" 
no  provision  is  made  in  the  later  act  for  such  a  sig- 
nature, and  the  courts  have  refused  to  allow  it.  (A)    The  act 
applies  to  a  misrepresentation  made  by  one  partner  as  to  the 
credit  of  his  firm,  such  representation  being  as  to  the  credit  of 
others  as  well  as  of  himself  ;(l)  but  the  act  does  not  apply  to  re- 
presentations as  to  the  amount  of  each  partner's  contribution 
to  the  capital  stock,  because  such  representations  are  not  made 
for  the  purpose  of  giving  the  firm  credit  with  the  plaintiff.(m) 
A  person  cannot  be  charged  on  a  letter  of  introduction  merely, 
unless  of  course  there  be  fraud. (n)    Where  a  business  agency 
represented  to  a  subscriber  that  a  party,  concerning  whose 
credit  the  subscriber  had  inquired,  was  good,  the  information 

(f)  Huntington   v. '  Willlngton,  12  The  defendant  (acting  in  the  scope  of 

Mich.  10 ;  Commonwealth  v.  Coe,  115  his  official  capacity,  as  found  by  the 

Mass.  481;   Beloher  v.    Costello,  122  jury)  replied  that  it  was  good,  although 

Mass.  189,  and  see  Norton  v.  Huxley,  knowing  the  contrary.    Held,  that  the 

13  Gray,  285.  defendant  was  liable  to  the  plaintiff ; 

(it)  Williams  v.  Mason,  28  L.  T.  R.  that  as  an  agent  he  could  not  bind  the 

N.  S.  232 ;  Swift  v.  Winterbottom,  L.  bank,  nor  was  he  to  be  considered  as 

R.  8  Q.  B.  244,  on  appeal  reversed  the  corporation  itself,  therefore,   the 

(partially)  and  reported  as  Swift  v,  bank  was  not  liable. 

Jewsbury,  9  id.  301.    This  last  oase  is  (Q  Deraux  v.  Steinkiller,  6  Bing.  N. 

of  considerable  importance.    A  bank  C.  84. 

at  the  request  of  the  plaintiff  wrote  to  (m)  St.  John  v.  Hendrickson,  81  Ind. 

the  defendant  as  manager  of  another  350. 

bank,  inquiring  as  to  the  oredit  of  B.  (n)  Sims  v.  Ettand,  57  Miss.  607. 
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not  being  to  the  best  of  its  ability,  it  was  held  that  the  agency 
was  not  liable  for  its  misrepresentation,  because  not  reduced 
to  writing  and  signed,  and  further  that  the  plaintiff' could  ob- 
tain only  nominal  damages  for  the  breach  of  the  contract.(o) 
Wherever  Lord  Tenterden's  Act,  or  similar  provisions  are  in 
force,(y)  the  representation  relied  on  must  be  in  writing, 
although  the  action  is  not  brought  directly  on  it.(j)  But  it 
is  also  held  that  if  the  written  representation  was  the  substan- 
tial inducement,  recovery  can  be  had,  although  some  reliance 
was  placed  on  oral  assurances.(r)  If  there  is  fraudulent  in- 
tent, as  has  been  already  intimated,  the  case  is  taken  out  of 
the  operation  of  the  Statute  ;(s)  but  the  mere  fact  that  the  de- 
fendant is  to  receive  benefit  from  the  credit  extended  to  the 
third  person  is  not  conclusive  evidence  of  fraud.(f) 

§  1116.  The  right  of  an  inventor  or  author,  before  the  in- 
vention  or  production  has  been  given  to  the  public 
righu  and  or  has  sought  the  protection  given  by  statute,  is  per- 
copyrig  ts.  80nai  pr0perty  and  transferable  as  such ;  namely, 
without  a  writing.(w)  Statutes  have  been  passed  both  in  Eng- 
land and  in  this  country,(t;)  giving  protection  to  inventors 
and  authors,  provided  they  conform  to  certain  laws.  But  if 
the  book  is  not  copyrighted  or  the  invention  patented,  the  law 
does  not  apply.  The  statutes  at  first  passed  provided  for  the 
granting  of  licenses,  but  were  silent  on  the  question  of  the 
assignment  of  the  right.  The  Statute  of  Anne  imposed  a 
penalty  upon  any  one  who  should  print  or  import  a  Copy- 
Co)  McLean  v.  Dan,  1  Ont.  App.  153.  N.  S.  842 ;  Mann  v.  Blanohard,  2  Allen, 
The  subscribers  paid  a  certain  yearly    386. 

sum,  and  the  agency  contracted  to  for-        (u)  Parton  v.  Prang,   3  Cliff,  550 ; 

niflh   information    to  the  best   of  its    Palmer  v.  Dewitt,  47  N.  Y.  538.    See, 

ability,  as  to  the  financial  standing  of    also,  Pulte  v.  Derbe,  4  West.  L.  J.  379. 

business  men.  This  right  mnst  not  be  confounded  with 

(p)  See  Appendix  (where  the  acts  are    what  some  please  to  call  copyright  at 

given)  as  to  what  states  hare  statutes    common  law.    It  is  not  necessary  for 

concerning  representations  as  to  credit,    the  author  to  enter  this  arena.    The 

(9)  Hunter  v.  Randall,  62  Me.  423 ;    reader  is  referred  to  Jefferys  v.  Boosey, 

Haslock  v.  Fergusson,  7  A.  &  E.  86.         4  H.  L.  C.  815,  where  the  subject  is 

(r)  Tatton  v.  Wade,  18  C.  B.  371.        fully  discussed. 

(*)  Warren  t\  Barker,  2  Duv.  156.  (»)  For  the  statutes  regulating  copy- 

{t)  Pearson  v.  Seligman,  48  L.  T.  R.    rights,  see  Drone  on  Copyrights,  pp. 

643  et  $eq. 
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[§  1117. 


righted  book  without  the  consent  of  the  proprietor  "  first  had 
and  obtained  in  writing,  signed  in  the  presence  of  two  or  more 
credible  witnesses,  "(w)  This  act  in  its  imperfect  state  was 
substantially  copied  by  Congress  in  1790(a)  and  1881.(y)  In 
1834(2)  an  act  was  passed  providing  for  the  registration  of 
writings,  for  the  transfer  or  assignment  of  copyrights,  and  on 
this  unsatisfactory  basis  our  law  rested  until  1870. 

§  1117.  Under  these  statutes  three  questions  have  arisen : 
must  the  assignment  be  in  writing  ?  must  it  be  at- 
tested? and  must  it  be  by  deed?(a)  And,  first,  of  au la- 
the assignment  must  be  by  writing.  In  America  ^s1111161*- 
this  is  required  by  the  Statute  now  in  force,(6)  and  even  before 
the  passage  of  that  act,  the  law  in  this  country,  as  well  as  in 
England,  had  been  firmly  established  by  judicial  construc- 
tion.^) It  is  not,  however,  necessary  that  the  writing  be 
signed  by  the  party  himself,  it  is  valid  if  done  by  his  lawfully 
authorized  ageut.(d)  Secondly,  it  seems  that  no  attestation  is 
necessary.  Under  the  Statute  of  Anne  it  was  held  that  as 
that  act  required  the  attestation  of  two  witnesses  to  a  mere 
license,  it  was  reasonably  to  be  inferred  that  the  legislature 
meant  that  the  transfer  of  the  whole  interest  should  not  pass 
without  an  instrument  of  at  least  equal  solemnity.(i)  An  act 
passed  late  in  the  reign  of  the  third  George  changed  the  law 
in  this  respect.(/)    In  the  United  States  the  question  was  set* 


(w)  8  Anne,  o.  19. 

(*)  1  U.  8.  St.  at  L.  124. 

(y)  4  U.  S.  St.  at  L.  438. 

(z)  4  U.  S.  St.  at  L.  728. 

(a)  Under  the  Act  of  1834,  it  may  also 
be  asked,  must  the  assignment  be  re- 
corded ?  In  Webb  v.  Powers,  2  Woodb. 
k  M.  510,  it  was  decided  that  an  unre- 
corded assignment  is  invalid  only  as 
to  those  cl aiming  under  the  assignor 
without  notice  of  the  previous  assign- 
ment ;  as  to  the  assignor  himself  and 
strangers  it  is  good. 

(6)  U.  S.  Rev.  Sts.  §§  4898,  4955. 

(c)  Clementi  v.  Walker,  2  B.  &  C. 
816 ;  Shepherd  v.  Conquest,  17  C.  B. 
427 ;  8trahan  v.  Graham,  17  L.  T.  N. 


S.  467 ;  Leyland  v.  Sturard,  4  Ch.  Div. 
419  ;  Davy  v.  Morgan,  56  Barb.  218 ; 
Stevens  v.  Cady,  14  How.  532 ;  Little 
v.  Hall,  18  id.  171.  See,  censuring  the 
rule,  Drone  on  Copyrights,  pp.  309 
et  seq.f  reviewing  all  the  oases. 

(d)  Morton  v.  Copeland,  16  C.  B. 
617 ;  Sherman  v.  Champlain  Trans. 
Co.,  31  Vt.  175. 

(«)  Jefferys  v,  Boosey,  4  H.  L.  C. 
931 ;  Power  v.  Walker,  3  MauleA  8.  7 ; 
Davidson  v.  Bohn,  6  C.  B.  456. 

(/)  The  English  judges  have  been 
singularly  at  variance  with  reference 
to  the  question  of  attestation.  The 
Act  of  54  Geo.  III.  c.  156,  did  not 
directly  repeal  the  Statute  of  Anne, 
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tied  by  statute  in  1870,  licenses  being  left  on  the  same  footing 
as  before,  but  in  the  case  of  assignments  both  of  patents  and 
copyrights  it  being  provided  that  any  instrument  of  writing 
recorded  in  the  proper  office  shall  be  sufficient.^)  And,  lastly, 
the  assignment  need  not  be  by  deed.(A) 

§  1118.  There  are  a  few  cases  in  which  it  has  been  held  that 
Cases  in  the  statutes  do  not  apply.  A  contract  to  assign  is 
writing  not  an  assignment,  and  may  bq  valid  even  when  not 
not  re-  evidenced  by  a  writing.(i)  It  has  also  been  decided 
q  re  *  that  only  the  legal  title  to  the  copyright  or  patent 
is  affected  by  the  provisions  we  have  been  discussing,  and  that 
equitable  interests  in  these  rights  would  pass  by  oral  con- 
tract.^') And  in  equity  relief  has  been  given  in  cases  where 
it  was  admitted  that  there  was  no  written  assignment,  and 


and  the  question  has  been  whether 
under  the  Statute  of  Geo.  III.  witnesses 
were  necessary.  (Since  6  &  6  Vict.  c. 
45,  there  can  be  no  doubt  that  they  are 
unnecessary ;  4H.  L.  C.  931).  Davidson 
v.  Bonn,  6  C.  B.  456,  decided  many  years 
after  the  passage  of  54  Geo.  III.,  made 
no  mention  of  it,  and  held  an  assign- 
ment, with  one  witness  only,  invalid . 
Parke,  B.,  has  expressed  the  opinion 
that  the  assignment  in  this  case  took 
place  before  54  Geo.  HI.  (see  4  H.  of  L. 
p.  931),  but  the  better  opinion  seems 
to  be  that  of  Mr.  Justice  Crompton 
that  the  statute  was  not  called  to  the 
attention  of  the  court,  and  that  there- 
fore the  case  is  an  exponent  of  the  law 
before  that  statute  only.  (4  H.  L.  C. 
854.)  In  the  opinions  given  by  the 
judges  in  the  case  of  Jeffreys  v.  Boosey, 
4  H.  L.  C.  815,  five  of  the  judges 
expressed  the  opinion  that  attesta- 
tion was  not  necessary  since  54  Geo. 
HI.  They  were :  Crompton,  J.  (p. 
853),  Earle,  C.  J.  (p.  881),  Wight- 
man,  J.  (p.  890,  this  judge  seems  to 
think  that  even  under  9  Anne  attesta- 
tion was  unnecessary).  Coleridge,  J. 
(p.  905),  and  Jervis,  C.  J.   (p.  943). 

252 


The  same  view  is  taken  by  Lord 
Brougham  in  his  address  to  the  House 
of  Lords,  p.  976.  The  oontrary  view 
was  taken  by  Barons  Alderson  (p.  914) 
and  Parke  (p.  931)  ;  and  Lord  St.  Leon- 
ards in  his  address  argued  strongly  on 
this  side  (p.  994-6).  In  Kyle  v.  Jef- 
frys,  3  Macq.  H.  of  L.  617,  Baron 
Parke  (Lord  Wensleydale)  again  ex- 
pressed himself  as  agreeing  with  the 
majority  of  the  judges  in  the  case  of 
Jeffreys  v.  Boosey,  and  held  a  receipt 
in  writing  a  sufficient  assignment ;  and 
in  Cumberland  v.  Cope,  1  H.  &  C.  194, 
the  same  view  was  taken  in  deciding 
the  case. 

(g)  Rev.  St.  §§  4898,  4955. 

(A)  Leader  v.  Purday,  7  C.  B.  4 
Marsh  v.  Conquest,  17  C.  B.  N.  S.  418 
and  the  Act  of  1870  says  "  anyinstru 
ment  of  writing." 

(0  Gould  v.  Banks,  8  Wend.  565 
Dalgleish  v.  Conboy,  26  U.  C.  C.   P 
254. 

(/)  Blackeney  v.  Goode,  30  Ohio  St. 
350;  Burke  ».  Partridge,  58  N.  H. 
349  ;  Jordan  v.  Dobson,  4  Fish.  Pat. 
Cas.  232. 
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the  plaintiff  has  relied  solely  on  an  equitable  title  based  upon 
estoppel,  part  performance,  or  other  such  grounds.(A:) 

§  1119.  In  many  states  there  are  two  rates  of  interest,  the 
legal  and  the  conventional.  The  legal  needs  no 
explanation,  the  conventional  is  a  higher  rate  which  J^en*nd 
can  be  agreed  upon  by  the  parties  and  which  is  tional 
generally  limited  to  eight  or  ten  percent.,  though  in 
some  cases  there  is  no  limit.  It  is  of  the  essence  of  legal 
evidence  in  support  of  conventional  interest  that  it  be 
written.(f)  It  was  held  in  accordance  with  this  view  that 
where  parol  evidence  (received  without  objection)  had  estab- 
lished a  rate  greater  than  the  legal,  the  judge  could  not  give 
judgment  for  that  rate,  but  only  for  that  allowed  by  law.(m) 
Where,  however,  the  plaintiff  in  his  petition  admitted  an  oral 
agreement  to  reduce  the  rate  from  10  per  cent,  (previously 
agreed  upon  in  writing)  to  the  legal  rate,  the  same  court  held 
that  he  could  not  afterwards  set  up  the  written  agreement  to 
pay  the  higher  rate,  and  it  was  remarked  in  the  course  of  the 
opinion, that  writingwasnot  of  theessenceof  thecontract.  The 
difference  between  this  case  and  the  last  one  must  be  apparent 
to  the  reader,  and  it  is  scarcely  necessary  to  remark  that  the 
true  ground  of  this  decision  was  estoppel.(n)  In  Michigan 
there  is  a  stronger  case  on  this  side,  but  it  is  hard  to  believe 
the  doctrine  there  laid  down  to  be  correct.    The  court  said 


(£)  Universities  v.  Richardson,  6 
Ves.  707;  Mawman  v.  Tegg,  2  Russ. 
401 ;  Colburn  v.  Duncombe,  9  Sim. 
163 ;  Hodges  v.  Smith,  2  Ir.  Eq.  R. 
287  and  8. 

(0  Ambler  v.  Ruddell,  17  Ark.  138  ; 
Matlock  v.  Punefoy,  18  id.  492;  Tamer 
v.  Williams,  73  Me.  466;  Swift  r. 
Barber,  28  Mich.  503 ;  The  Regents  v. 
Douglas,  45  id.  284 ;  Allen  ».  Jones,  8 
Minn.  202;  Bnckner  v.  Chapman,  2 
Rob.  360;  McLaughlin  v.  Suave,  13 
La.  Ann.  99;  Buckley  v.  Seymour, 
30  La.  Ann.  1341 ;  Crosby  v.  MoDermott, 
7  Cal.  146;  Hill  p.  Eldred,  49  Cal. 
398.  And  see  generally  the  cases  cited 
under  this  head. 

In  some  states  the  rule  has  been 


that  all  interest  is  conventional,  and 
in  others  that  interest  is  allowed  "of 
course"  only  in  case  of  certain  trans- 
actions, as  where  there  is  a  bona  fide 
loan  of  money.  In  this  latter  oase 
where  no  consideration  was  expressed 
in  the  note  it  was  held  that  it  might 
be  shown  by  parol  that  it  was  money 
loaned ;  City  of  Pekin  v.  Reynolds,  31 
111.  529 ;  Alcohol  Works  v.  Sheer,  104 
id.  586;  Luokettv.  Henderson,  13  Sm. 
&  M.  334 ;  Ryan  v.  Baldriok,  3  MoCord, 
498 ;  Farr  r.  Farr,  1  Hill  (S.  Car.)  393. 

(m)  McLaughlin  v.  Suave,  13  La. 
Ann.  99. 

(n)  Delacroix  v.  Provost,  6  Martin 
(La.)  280. 
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that  if  there  is  no  ambiguity  a  writing  is  not  necessary,  and 
the  conventional  rate  was  sustained  on  the  ground  of  cus- 
tom.^) But  in  Louisiana  it  was  held  that  the  alleged  custom 
of  merchants  could  not  be  regarded.(p)  The  strictness  of  the 
rule  was  once  relaxed  in  California  and  on  the  ground  of  mis- 
take, the  words  "  per  month"  inserted  in  a  note,  which  made 
it  read  "at  two  per  cent,  per  month."  The  mistake  was, 
however,  clearly  proved,  and  it  seems  proper  that  in  such  a 
case  the  equitable  principle  should  govern  the  legal  rule.(y) 
§  1120.  The  written  evidence  which  is  necessary  to  support 
the  conventional  interest  must  be  binding  on  the 
of  writing    debtor,  it  must  be  a  written  promise  to  pay.    It  has 

conven*  °f  *^UB  ^een  ^e^  ^ftt  ft  rece^Pt  g}v*n  f°r  10  per  cent,  in 
tionai  in.  terest  with  thewords  inserted  u  as  per  our  agreement' 
will  not  bind  the  debtor ;  because,  as  the  court  said, 
it  is  neither  an  agreement  to  pay  nor  a  written  recognition  of 
an  existing  contract  to  pay.(r)  In  like  manner  where  the 
plaintiff  charged  his  partner  in  the  firm  books  with  more 
than  the  legal  rate  of  interest,  and  the  defendant  received 
accounts  from  him,  it  was  held  that  there  was  no  implied  pro- 
mise to  pay  the  greater  interest,  (s)  An  Illinois  case  rules  the 
contrary,  where  a  customer  had  paid  the  greater  rate  of  in- 
terest, but  the  case  stands  alone.(l)  In  fact  it  is  almost  uni- 
versally held  that  where  one  agrees,  even  expressly,  to  pay  a 
higher  rate  of  interest  for  a  certain  time,  there  is  no  implied 
agreement  after  that  time,  and  only  legal  rates  can  be  charged. 
And  in  an  Ohio  case  where  the  debtor  paid  10  per  cent,  without 
any  written  agreement  to  that  effect,  and  in  the  mean  time  a 
statute  was  passed  which  prohibited  any  rate  greater  than  6 
per  cent,  the  court  held  that  the  extra  4  per  cent,  was  to  be 
deducted  from  the  principal,  and  this  although  the  right  to 
recover  back  the  excess  paid  was  barred.(u)    The  promise  need 

(o)  Cameron  v.  Bank,  37  Mioh.  40.  (*)  Monrrain  v.  Delamire,  4  La.  Ann. 

(p)  Harrod    p.  Lafarge,  12  Martin  78. 

(La.),  26.  <«)  Warren  v.  Tyler,  81  HI.  15. 

(?)  Hathaway  v.  Brady,  23  Cal.  121.  (u)  Mueller  v.  McGregor,  28  Oh.  St. 

(r)  Succession  of  Dornford,  8  Robins.  266 ;  Barrows  v.  Cook,  17  Iowa,  436  ; 

494.  and  see  Baton  v.  Truesdail,  40  Mich.  3 

(where  promissory  notes  bore  10  per 
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not  be  put  in  writing  at  the  time  it  is  made,  a  written  ratifi- 
cation is  8ufficient.(v) 

§  1121.  In  connection  with  this  subject  it  is  of  importance 
to  inquire  what  is  usury.  The  courts  are  generally  Whti 
very  strict,  and  where  a  certain  rate  has  been  pre-  usury  ?  its 
scribed  as  the  highest,  it  has  been  said  that  by  no  e  ** ' 
evasion  in  the  form  of  the  contract  can  the  creditor  lawfully 
obtain  more.(u?)  It  has,  however,  been  decided  that  deduct- 
ing the  interest  when  the  note  is  made  is  not  usury,  although 
it  be  the  highest  rate  allowed  ;(x)  and  it  seems  settled  that 
compound  interest  does  not  break  over  the  rule,  but  upon  this 
point  there  is  not  entire  harmony.(y)  In  states  where  a  usu- 
rious contract  is  not  absolutely  void,  but  only  unenforceable 
as  to  the  excess  over  the  legal  rate,  it  has  been  decided  that  a 


cent,  and  a  mortgage  was  given  in  their 
stead,  it  was  held  that  there  was  no 
implied  promise  to  pay  10  per  oent.  on 
the  mortgage).  And  to  a  like  effect, 
Holden  ».  Trust  Co.,  100  U.  S.  72 ;  La- 
land  v.  Breauz,  5  La.  Ann.  508  ;  Mauer 
v.  Wilson,  16  Shand,  470  ;  Sullivan  v. 
Snell,  1  McAr.  585  ;  Adriance  v.  Brooks, 
13  Tex.  279  ;  and  contra,  Pratalongo  v. 
Larco,  47  Cal.378. 

(v)  PaUlson  v,  B.  &  L.  Assoc,  63  Ga. 
73  (the  note  given  in  this  case  was  a 
sufficient  writing),  and  see,  generally, 
cases  cited  in  last  note ;  Tillotson  v. 
Tillotson,  34  Conn.  367.  This  case  is 
instructive.  A  note  was  given  (in 
Louisiana)  with  a  verbal  understand- 
ing that  it  should  bear  8  per  cent. 
This  was  settled  by  paying  the  3  per 
oent.  excess  and  giving  a  new  note  for 
the  principal  and  legal  interest  (5  per 
cent.)  already  accrued.  A  third  note 
was  given  for  the  seoond  and  8  per 
cent.,  and  in  that  was  a  promise  to  pay 
8  per  cent.  It  was  held  that  the  trans- 
actions were  valid.  Inasmuch  as  the 
third  note  reduced  to  writing  the  pro- 
mise to  pay  8  per  oent.  on  the  seoond, 
and  the  first  had  been  settled  for  in 
cash.    In  Marye  v.  Strouse,  5  Fed.  R. 


483,  it  was  held  that  where  an  account 
stated  included  an  overcharge  of  in- 
terest (not  usury  in  the  sense  of  void), 
and  the  debtor  had  made  payments 
generally,  the  creditor  was  at  liberty 
to  say  that  these  were  made  to  cancel 
the  part  of  the  account  which  could 
not  be  recovered  at  law,  and  in  this 
manner  force  the  debtor  to  pay  the 
balance  as  a  lawful  claim.  As  is  inti- 
mated by  what  has  just  been  said, 
money  paid  under  a  usurious  contract 
oannot  be  recovered ;  Nutting  v.  MoCut- 
cheon,  5  Minn.  382 ;  Reynolds  v.  Rou- 
dabush,  59  Ind.  483;  Eastwood  v. 
Kennedy,  44  Md.  563.  In  many  states, 
however,  there  are  provisions  for  the 
reoovery  of  usurious  interest  paid,  but 
the  time  of  bringing  the  action  is 
always  limited. 

(to)  Keane  v.  Branden,  12  La.  Ann. 
23.  But  in  Louisiana  this  was  after- 
wards changed  by  statute,  see  Weaver 
v.  Kearney,  17  La.  Ann.  326. 

(x)  Byrne  v.  Grayson,  15  La.  Ann. 
457;  Newell  v.  Nat.  Bank,  12  Bush, 
57. 

(y)  Camp  v.  Bates,  11  Conn.  487 ; 
Mosher  v.  Chapin,  12  Wis.  453 ;  and 
contra  Williams  v.  Boyd,  75  Ind.  286. 
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promise  to  pay  a  usurious  rate  includes  a  promise  to  pay  the 
legal  rate,  and  a  recovery  can,  therefore,  be  had  for  that  amount 
by  declaring  on  an  express  promise  to  pay  it.(*) 

§  1122.  Under  this  clause  in  the  Constitution  giving  to 
Congress  the  power  to  regulate  commerce,  laws  have 
ships.  Lex  been  passed  providing  for  recording  the  conveyances 
mercaunia.  Q£  vefl8e]B#  ^part  from  these  acts  there  is  no  doubt 
that  a  sale  of  a  ship  by  parol  on  good  consideration  and  with 
delivery  of  possession  is  good.(a)  There  is,  however,  consider- 
able doubt  on  the  point  whether  by  the  lex  mercaloria  a  writing 
is  not  required,  and  the  weight  of  authority  seems  to  favor 
the  writing.  In  courts  of  admiralty,  therefore,  the  decisions 
point  in  the  direction  of  the  necessity  of  some  writing,  if  not  a 
technical  bill  of  sale.(6) 

§  1128.  By  Act  of  Congress,  1850,  c.  57,  it  was  enacted  that 
no  bill  of  sale,  mortgage,  hypothecation,  or  convey- 
Congress  ance  °^  an7  ve88el»  or  Part  thereof,  should  be  valid 
their  con-  except  against  the  grantor,  those  claiming  under  him 
and  persons  with  notice,  unless  such  conveyance, 
etc.,  were  recorded.(c)  The  only  penalty  inflicted  for  a  non- 
compliance with  this  act  is  that  the  vessel  loses  its  character 
of  an  American  vessel,  and  all  the  privileges  belonging  thereto. 
The  act  does  not,  however,  apply  to  equitable  interests  or 
titles  in  vessels,(<£)  or  to  such  liens  or  rights  as  are  not  created 
by  a  writing.^)    For  these  laws  to  apply  to  any  ship  it  must 

(z)   Brookway  v.  Haller,  57  Iowa,  rested  on  the  common  law  rule  exolud- 

368 ;  Filley  t>.  McHenry,  71  Mo.  417.  ing  oral  evidence  to  contradict  a  writ- 

(a)  Wearer  v.  The  S.  Gh  Owens,  1  ing,  or  npon  the  ground  of  estoppel ; 

Wall.  Jr.  366  ;  Fontaine  v.  Beers,  19  and  see  Ward  v.  Whitney,   8  N.  T. 

Ala.  722  ;  Soranton  v.  Coe,  40  Conn.  442. 

159  ;  Badger  v.  Bank  of  Cumberland,  (ft)  The  Sisters,  5  Rob.  Adm.  155 ; 

26  Me.  428 ;  Shields  v.  Perry,  16  La.  Weston  v.  Penniman,  1  Mason,  306 ; 

463  ;   Chadbourne  v.  Duncan,  36  id.  The  Oriole,  1  Sprague,  31. 

89 ;  Taggart  v.  Loring,  16  Mass.  336  ;  (c)  The  constitutionality  of  this  act 

Amsinok  v.  American    Ins.   Co.,  129  has  been  doubted  ;    Parker  Mills  v. 

Mass.  185  ;  Fay  v.  Davidson,  13  Minn.  Jacob,  8  Bosw.  161.    But  see  The  Mar- 

523.    In  Ohl  v.  Eagle  Ins.  Co.,  4  Ma-  tha  Washington,  25  Law  Reporter,  22. 

son,  172, 390,  there  is  a  ruling,  which,  (d)  Richardson  v.  Montgomery,   49 

at  first  sight,  appears  contrary  to  the  Pa.  St.  203. 

oases  just  cited ;  but  a  careful  ezami-  («)  Thorsen  0.  The  J.  B.  Martin,  26 

nation  shows  that  the  decision  can  be  Wis.  488. 
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appear  that  the  ship  is  registered,  and  also  enrolled  and  licensed 
as  required  by  the  United  States  statutes,  otherwise  the  trans- 
fer of  the  ship  will  be  subject  to  state  laws.(/) 

§  1124.  The  English  enactments  are  much  more  strict  and 
comprehensive.    Prior  to  the  Act  of  1854(^)  sales,and 
agreements  to  sell,  to  be  valid,  had  to  be  in  writing,  ™£  re-^ 
and  contain  a  recital  of  the  certificate  of  registry.(A)   quirements 

._,  _  ._  ,    _    more  strict. 

And  in  case  the  act  was  not  strictly  complied 
with,  the  transaction  not  only  failed  to  pass  title  to  the  ship, 
but  was  not  of  enough  validity  to  support  an  action  of  dam- 
ages for  its  breach.(i)  The  Act  of  1854(t/)  made  several  changes 
in  the  law,  and  all  in  the  direction  of  greater  strictness.  An 
informal  writing  is  no  longer  good,  but  a  bill  of  sale  is  re- 
quired as  before,  though,  according  to  the  words  of  the  act, 
the  certificate  of  registry  need  not  be  contained  in  it.  Under 
the  former  acts  it  was  also  held  that  their  provisions  did  not 
apply  to  boats  of  under  fifteen  tons  burden,(A)but  the  later  act 
describes  a  ship  to  be  any  vessel  not  propelled  by  oars.(J) 

§  1125.  That  contracts  of  insurance  are  generally  in  writing 
is  not  denied  ;  that  they  ought  to  be  in  writing  is  evident,(m) 
but  that  they  must  be  in  writing  is  not  sound  law.     The  con- 
tract is  one  to  pay  money  on  the  happening  of  a  contracts 
certain  contingency,  and  by  common  law  no  tech-  of  insur- 
nicalities  were  required.    The  only  thing  necessary   common 
was  that  there  should  be  a  valid  contract — an  agree- 
ment upon  consideration.     It  follows  that  in  the  absence  of 
statutory  requirements  there  may  at  this  day  be  a  valid  con- 
tract of  insurance  by  parol^m1)    A  contrary  view  was  once 

(/)  Best  v.  Staple,  61  N.  T.  71 ;  contemplated  by  the  Act  21  Jao.  I.  o. 

Veazie  v.  Somerby,  5  Allen,  280.  19,  a.  11,  and  the  ship  passed  to  his  as- 

(g)  That  is,  nnder  the  Acts  34  Geo.  signee  in  bankruptcy  under  that  act. 
III.  c.  68,  §  14,  and  8  &  9  Vic.  c.  89,        (t)  Duncan  v.  Tindall,  13  C.  B.  258. 
§  34.  0")  17  &  18  Vict.  c.  104,  s.  65. 

(A)  Hughes  v.  Morris,  2D.H.&  G.        (k)  Benyon  v.  Cress  well,  12  Q.  B. 

349 ;  Biddle  v.  Leeder,  1  B.  &  C.  327  ;  899. 

Kaine  v.  Old,  2  id.  633.      In  Monk-        (/)  See  sec.  1  of  the  act ;  see,  also, 

house  v.  Hay,  2  Br.  &  B.  114,  it  was  Taylor  on  Rv.,  5th  ed.,  p.  867. 
held  that  where  the  regularly  regis-        (m)  Manny  v.  Dunlap,   1   Woolw. 

tered  assignee  of  a  ship  permitted  the  372. 

assignor  to  retain  possession,  the  latter        (m1)  Commercial  Marine  Ins.  Co.  p. 

had  such  a  reputed  possession  as  is  Union  Ins.  Co.,  19  How.  321 ;  Relief 

vol.  in. — 17  257 
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taken  in  Ohio,(n)  and  in  one  of  the  text-books  just  cited  (Buer) 
the  author  expressed  the  opinion  that  in  the  case  of  marine 
insurance  the  practice  of  requiring  a  writing  was  so  old  and 
universal  as  to  have  become  a  custom  which  was  of  the  force 
of  law,  and  he  expresses  a  doubt  whether  an  action  on  an  oral 
contract  of  insurance  could  be  maintained.  The  cases  which 
have  been  cited  answer  this  query,  and  settle  the  law  beyond 
dispute. 

§  1126.  In  England  the  practice  has  for  nearly  a  century 
been  regulated  by  statute,  a  writing  being  required 
of  the  con-    either  expressly  or  by  implication.(o)    In  this  coun- 
tract.  tly  8UCj1  atatutes  are  not  common^/))  and  the  only 

restrictions  are  those  implied  from  the  stamp  acts,(g)  or  from 
provisions  in  the  charters  of  the  companies.  But  any  provi- 
sions in  the  charters,  other  than  those  expressly  requiring  the 
contracts  to  be  in  writing,  are  construed  to  be  directory 
merely.(r)    The  contract  must  be  clearly  proved,  and  the  bur- 


Fire  Ins.  Co.  v.  Shaw,  4  Otto,  574; 
Daniel  v.  Citizens'  Ina.  Co.,  5  Fed.  R. 
425  ;  Mobile  Marine  Ins.  Co.  v.  McMil- 
lan, 31  Ala.  719;  Hartford  Fire  Ins. 
Co.  17.  Wilcox,  57  111.  180;  Hartford 
Fire  Ins.  Co.  v.  Farrish,  73  id.  166 ; 
Security  Ins.  Co.  v.  Kentucky  Ins.  Co.,  7 
Bash,  81 ;  Kennebec  Ins.  Co.  v.  Augusta, 
Ins.  Co.,  6  Gray,  284  ;  Roger  Williams 
Ins.  Co.  v.  Carrington,  43  Mich.  252 ; 
Baile  v.  St.  Joseph  Ins.  Co.,  10  Ins.  L. 
J.  646  (S.  C.  Mo.) ;  Cooper  v.  Pacific  Life 
Ins.  Co.,  7  Nev.  116 ;  Gerrish  v.  Ger- 
man Ins.  Co.,  55  N.  H.  355  ;  Rhodes  v. 
Passenger  Ins.  Co.,  5  Lans.  71 ;  Revere 
Ins.  Co.  v.  Chamberlaine,  8  N.  Y.  338 ; 
Post  v.  -flBtna  Ins.  Co.,  43  Barb.  362 ; 
Baptist  Church  v.  Brooklyn  Ins.  Co.,  28 
N.  Y.  163 ;  Fish  v.  Cottinett,  44  id.  538  ; 
Ellis  r.  Albany  City  Ins.  Co.,  50  id. 
402 ;  Insurance  Co.  v.  Earle,  13  Alb.  L. 
J.  169 ;  (S.  C.  N.  Y.)  Palm  v.  Medina 
Co.  Ins.  Co.,  20  Ohio,  529 ;  Somerset  Co. 
Ins.  Co.  v.  May,  2  W.  N.  C.  43 ;  Franklin 
Fire  Ins.  Co.  v.  Taylor,  5  Ins.  L.  J.  844 
(S.  C.  Pa.);  Northwest  Ins.  Co.  v.  ^Itna 
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Ins.  Co.,  23  Wis.  160  ;  Strohn  v.  Hart- 
ford Ins.  Co.,  33  id.  648 ;  King  v.  Hecla 
Fire  Ins.  Co.,  17  West.  L.  J.  297  (S.  C. 
Wis.).  See,  also,  Wood  on  Fire  Ins., 
ch.  1 ;  May  on  Ins.,  §  14  et  seq. ;  Duer 
on  Ins.,  §  4 ;  Emerigon  on  Ins.,  ch.  ii. 
sec.  1. 

It  follows,  a  fortiori,  that  a  parol  re- 
newal of  an  insurance  may  be  binding ; 
Baptist  Church  v.  Brooklyn  Fire  Ins. 
Co.,  28  N.  Y.  163 ;  Taylor  v.  Germania 
Ins.  Co.,  2  Dill.  282;  Baubie  v.  -ffitna 
Ins.  Co.,  2  id.  156. 

(n)  Cocker  ill  v.  Cincinnati  Mutual 
Ins.  Co.,  16  Ohio,  148.  But  see  Ins. 
Co.  v.  Wall,  31  Ohio  St.  633. 

(o)  35  Geo.  III.  o.  63. 

(p)  There  is  suoh  a  statute  in 
Georgia;  see  Simon  ton  v.  Liverpool, 
etc.,  Ins.  Co.,  51  Ga.  80;  Clarke  v. 
Brand,  62  id.  23 ;  Mitchell  v.  Univer- 
sal, etc,  Ins.  Co.,  54  id.  290. 

(q)  West.  Mass.  Ins.  Co.  v.  Duffey, 
2  Kan.  347. 

(r)  Sanborn  v.  Fireman's  Ins.  Co., 
16  Gray,  448  ;  New  Eng.  Fire  and  Ma- 
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den  of  this  rests  with  the  plaintiff.(s)  Five  points  must  have 
been  settled,  (1)  the  subject-matter,  (2)  the  risks  incurred,  (3) 
the  amount  of  the  policy,  (4)  the  duration  of  the  insurance, 
and  (5)  the  premium.(f)  Payment  of  the  premium  is  not  a 
prerequisite  to  the  contract  ;(u)  and  it  has  been  held  that  the 
premium  need  not  be  expressly  agreed  upon  between  the  par- 
ties, where  there  is  evidence  to  show  that  it  was  understood 
between  them  that  customary  rates  were  to  be  charged.(t;) 
There  must,  however,  have  been  a  contract  of  insurance,  not 
merely  an  agreement  as  to  the  terms  upon  which  an  insurance 
could  be  effected  \{w)  and  where  made  with  an  agent  of  the 
company  the  authority  of  the  agent  to  so  bind  the  company 
must  appear,(x)  or  at  least  the  contrary  must  not  appear.(y) 

§  1127.  The  contracts  thus  made  are  generally,  if  not  al- 
ways, to  be  superseded  by  a  policy,  and  if  the  party  £ff 
wishing  to  be  insured  does  not  take  pains  to  get   subse- 
the  policy  when  it  is  ready  for  him,  he  cannot  in   tenom* 
the  case  of  loss  claim  under  the  verbal  agreement;^)  tract- 
where,  however,  the  laches  is  on  the  part  of  the  company  or 
its  agent,  the  parol  agreement  subsists.^)    The  Supreme  Court 
of  the  United  States  has  said,  but  the  remark  was  a  mere  dic- 
tum, that  the  written  contract  supersedes  the  oral  one,  and 
when  received  by  the  insured  becomes  binding  upon  him.(6) 
There  is,  however,  a  late  decision  in  the  Circuit  Court  to  the 


rine  Ins.  Co.  v.  Robinson,  25  Ind.  536 ; 
Franklin  Fire  Ins.  Co.  v.  Taylor,  5 
Ins.  L.  J.  844  (S.  C.  Pa.) ;  Cook  v.  ^)tna 
Ins.  Co.,  7  Daly,  555  ;  bnt  contra,  Hem- 
ing  v.  U.  8.  Ins.  Co.,  47  Mo.  425. 

(*)  Smith  v.  State  Ins.  Co.,  58  Iowa, 
487 ;  Continental  Ins.  Co.  v.  Jenkins, 
5  Ins.  L.  J.  514.  And  see  Patterson  v. 
Ben  Franklin  Ins.  Co.,  ibid.  405. 

(I)  Tyler  «.  New  Amsterdam  Fire 
Ins.  Co.,  4  Roberts,  157;  Baptist 
Church  v.  Brooklyn  Fire  Ins.  Co.,  28 
N.  Y.  163.  And  see  Jones  v.  Provin- 
cial Ins.  Co.,  16  U.  C.  Q.  B.  478. 

(«)  Blanohard  v.  Waite,  28  Me.  51. 

(v)  Audubon  v.  Excelsior  Ins.  Co., 
27  N.  Y.  216. 


(w)  Continental  Ins.  Co.  v.  Jenkins, 
5  Ins.  L.  J.  514 ;  Barnes  v.  Piedmont 
and  Arlington  Ins.  Co.,  5  id.  84. 

(x)  Patterson  v.  Ben  Franklin  Life 
Ins.  Co.,  5  Ins.  L.  J.  405. 

(y)  Flemming  v.  Hartford  Fire  Ins. 
Co.,  7  Ins.  L.  J.  244;  Palm  v.  Medina 
Co.  Mutual  Fire  Ins.  Co.,  20  Ohio,  529. 

(«)  Myers  i>.  London,  etc.,  Ins.  Co., 
121  Mass.  338 ;  and  Insurance  Co.  v. 
May,  2  W.  N.  C.  43,  where  the  court 
was  evenly  divided. 

(a)  Hamilton  v.  Lycoming  Mutual 
Ins.  Co.,  5  Pa.  St.  339. 

(6)  Ins.  Co.  v.  Lyman,  15  Wall.  664 ; 
and  see  Bell  v.  Western  Marine  and 
Fire  Ins.  Co.,  5  Robin.  423. 
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contrary  effect,  and  the  view  there  taken  seems  the  most  rea- 
sonable.^) At  any  rate,  the  oral  contract,  until  superseded 
by  the  policy,  is  hampered  by  none  of  the  conditions  of  the 
latter  unless  it  is  so  stipulated.(rf) 

§  1128.  The  deposit  of  a  policy  with  a  creditor  gives  the 

latter  a  valid  Hen  against  all  except  bona  fide  as- 
Se  policy.  8ignees  without  notice,  and  it  is  not  such  an  assign- 
ment? °f     ment  M  mU8t  be  iQ  writing.     Alike  pledge  of  a 

policy  was  held  of  no  effect  in  Great  Britain.(*) 
Where  the  terms  of  the  policy  require  the  waiver  of  any  of 
its  conditions  to  be  in  writing,  the  question  arises  whether 
under  any  circumstances  a  parol  waiver  will  be  sufficient.  The 
writing,  however,  in  this  case  is  not  required  by  statute,  but 
by  the  agreement  of  the  parties ;  and  so  the  point  does  not 
come  within  the  limits  of  this  work. 

§  1129.  An  oral  contract  to  discharge  an  obligation  with  a 

particular  kind  of  money,  for  example,  gold  coin, 
to  pay  in  is  valid  in  the  absence  of  statutory  regulation,  and 
gold  coin.     wjjj  ^  gp^j ficaijy  enforced ;(/)  and  it  has  even 

been  held  that  a  bill  of  exchange  so  drawn  does  not  lose  its 
negotiability.^)  In  some  of  the  western  states,  where  gold 
circulated  freely  during  the  late  war,  it  was  thought  safer  to 
supplement  the  common  law  with  legislation,  and  conse- 
quently "specific  contract  acts"  were  passed,  giving  to  the 
courts  the  power  to  specifically  enforce  these  contracts,  provided 
they  were  evidenced  by  a  writing.(A)  Under  these  acts  it  was 
not  necessary  to  aver  a  written  contract  ;(f )  nor  is  any  formal 
writing  required  in  evidence.    A  line  at  the  bottom  of  an  ac- 

(c)  Humphry  v.  Hartford  Fire  Ins.  Cal.  652 ;  see  §  492 ;  see  Cal.  Code  Civ. 
Co.,  15  Blatch.  505.  Prao.  p.  587 ;  Kellogg  v.  Sweeney,  46 

(d)  Kelly  v.  Commonwealth  Ins.  Co.,  N.  Y.  291 ;  WelU  v.  Van  Siokel,  6  Nev. 
11  Bosw.  82.  45 ;  Taylor  v.  Patterson,  5  Or.  121.    Sea 

(«)  Ellis  v.  KreutzJnger,  27  Mo.  311 ;  Davis  v.  Makin,  3  Or.  164 ;  see  §  239. 

U.  K.  Life  Assur.  Co.  v.  Dixon,  16  Sees.  (g)  Chrysler  v.  Renois,43  N.  Y.  209. 

Cas.  (S.)  1277.  (A)  Lane  v.  Gluckauf,  28  Cal.  292; 

(/)  Bronsonv.  Rhodes,  7  Wall.  229;  Taylor  v.  Patterson,  5  Or.  121.    See, 

Butler  v.  Horwitz,  ibid.  258 ;  Trebil-  also,  Laws  of  Idaho,  2d  Sees.  p.  419. 

oock  v.  Wilson,  12  id.  687  ;  Lane  v.  (0  Taylor  v.  Patterson,  5  Or.  121 ; 

Gluckanf,   28  Cal.    292 ;    Galland   v.  Russell  v.  Swift,  ibid.  233. 
Lewis,  6  Cal.  46 ;  Cowing  v.  Rogers,  34 
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count  stated,  "  Payable  in  gold  coin,"  has  been  held  to  satisfy 
the  requirements  of  the  act.^')  The  writing  has  also  been  held 
sufficient  when  executed  by  a  member  of  the  firm  defendant 
after  suit  had  been  brought  on  the  prior  oral  promise.(&)  In 
California  a  contract  came  before  the  court,  which  was  drawn 
in  the  alternative,  "  payable  in  gold  coin  or  its  equivalent," 
and  it  was  held  that  in  contemplation  of  the  law  all  legal 
tenders  were  equally  valuable,  and  that  the  judgment  on  such 
a  contract  should  be  simply  for  so  much  money. (I)  A  case 
decided  by  the  same  court  but  a  year  before,  had  taken  differ- 
ent ground.  The  original  contract  had,  however,  provided  abso- 
lutely for  payment  in  gold  coin,  and  there  was  added  the 
stipulation  that  if  this  was  not  done,  the  debtor  would  pay 
the  difference  in  greenbacks.  The  judgment  was  rendered 
payable  in  gold  coin  alone,  and  sustained  by  the  Supreme  Court 
of  the  8tate.(m)  In  Nevada,  however,  the  contrary  was  ruled, 
and  it  was  held  that  the  judgment  should  follow  the  contract 
and  be  in  the  alternative,  the  time  and  place  of  the  trial  regu- 
lating the  relative  values  of  gold  coin  and  greenbacke.(n) 

§  1130.  Contracts  with  United  States  officers  are  regulated 
by  statute.(o)    With  respect  to  them  it  was  provided 
in  1861, (p)  that  except  in  case  of  an  emergency  all   ^'united 

contracts  must  be  made  by  advertisement  and  pro-   State8  offi- 

i        a  i  ,  n  i       t  •       •     cer8> etc# 

posals.     A  year  later  an  act(?)  was  passed  making  it 

the  duty  of  the  secretaries  of  war,  navy,  and  interior  depart- 
ments "to  cause  and  require  every  contract  made  by  them 
severally  on  behalf  of  the  government,  or  by  their  officers 
under  them  appointed  to  make  such  contracts,  to  be  reduced 
to  writing  and  signed  by  the  contracting  parties  with  their 

(J)  Carey  ».  Philadelphia,  etc.,  Pe-  (n)  Wells  v.  Van  Sickle,  6  Nev.  45. 

troleum  Co.,  33  Cal.  694.  (o)  So  are  contracts  with  moat  gov- 

(£)  Meyer  v.  Kohn,  29  Cal.  278.  ernments,  state  and  municipal,  bat  in 
After  the  writing  was  given  in  this  the  main  such  provisions  refer  to  ad- 
case  the  complaint  was  amended  so  as  vertisement  and  bid,  and  do  not  di- 
to  aver  a  promise  in  writing.  reotly  require   the  contract   to  be  in 

(/)  Reese  v.  Steams,  29  Cal.  276.  writing, 

(m)  Lane  v.  Gluckauf,  28  Cal.  288.  (p)  Aot  Maroh  2,  1861, 12Sts.  at  L. 

See,  also,  Lamping  v.  Hyatt,  27  Cal.  99.  220. 

These    cases    were    distinguished    in  (?)  Aot  June  2,  1862,  12  Sts.  at  L. 

Reeves  v.  Stearns,  not  overruled  by  it.  411. 
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names  at  the  end  thereof."  In  1864(r)  an  act  was  passed  ex- 
planatory of  the  act  of  1861,  in  that  it  provided  that  the 
power  to  declare  an  emergency  rested  in  the  commanding 
officer  of  the  detachment  for  which  stores  were  to  be  sup- 
plied.^) It  is  with  the  second  of 'these  acts  that  we  have 
chiefly  to  do.  The  others,  however,  have  until  recently  been 
so  construed  as  to  greatly  lessen  the  wholesome  check  put  by 
these  provisions  upon  government  frauds.  Concerning  the  act 
of  1862,  there  was  considerable  doubt  until  recently,  whether 
it  should  be  construed  as  a  Statute  of  Frauds,  or  as  only  direc- 
tory to  officers  in  making  up  their  reports.  The  latter  view 
is  supported  by  a  technical  examination  of  the  act  itself,  and 
was  adopted  by  three  of  the  justices  of  the  Supreme  Court 
when  the  question  arose  in  that  court.  Their  views  find  ex- 
pression in  the  dissenting  opinion  of  Mr.  Justice  Miller.  He 
argues,  first,  that  the  essential  words  of  all  Statutes  of  Frauds 
are  wanting — a  parol  contract  shall  be  void — no  suit  shall  be 
sustained  on  it,  etc.  Second,  that  its  language  is  directed  ex- 
clusively to  officers  of  the  United  States,  is  very  explicit  in  its 
directions,  and  imposes  a  penalty  for  non-compliance.  Third, 
that  were  it  intended  for  a  Statute  of  Frauds  it  would  have 
included  all  the  departments,  or  at  any  rate  not  be  confined  to 
those  in  which  the  degree  of  haste  at  times  required  makes 
the  provisions  most  burdensome.  Fourth,  that  there  was  no 
limitation  as  to  value  or  one  making  the  law  apply  only  to 
future  contracts.  The  majority  of  the  court,  however,  sus- 
tained the  view  which  the  Court  of  Claims  had  always  held, 
that  the  act  was  mandatory  and  affected  the  validity  of  con- 
tracts.^) Another  decision  has  recently  come  from  the  Su- 
preme Court,  which  has  widened  the  scope  of  this  "  Statute 
of  Frauds,"  and  this  time  the  view  which  has  governed  similar 
cases  in  the  Court  of  Claims  was  pronounced  incorrect.    The 

(r)  Act  July  4,  1864,  13  Ste.  at  L.  539  (Miller,  Field,  and  Hunt,  JJ.,  dis- 

394.  Benting).     See,  also,  Jones  v.   United 

(«)  Prior  to  this  act  the  officer  who  States,  11  Ct.  of  CI.  740 ;  Donalds  v. 

procured  the  stores  was  judge  as  to  United  States,  5  Id.  70 ;  Henderson  v. 

whether  or  not  there  was  an  emergency;  United  States,  4  id.  75;   Lindsay  v. 

Speed  v.  United  States,  7  Ct.  of  CI.  93.  United  States,  ibid.  365. 

(0  Clark  v.  United  States,  95  U.  S. 
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old  ruling  was  that  during  an  emergency  the  law  was  suspended 
which  required  contracts  to  be  in  writing,  as  well  as  that  which 
required  a  previous  advertisement  and  proposals.(u)  These 
decisions  were  overruled  and  a  more  strict  interpretation  put 
upon  contracts  with  the  United  States  than  ever  before.  It 
was  held,  first,  that  for  an  emergency  to  exist,  as  contem- 
plated by  the  act,  there  must  be  a  written  order  to  that  effect  by 
the  commanding  officer.  Second,  that  the  contract  must  be 
in  writing.  Third,  that  the  contractor  is  presumed  to  know 
this.(v)  In  a  case  which  went  before  the  Supreme  Court,(u?) 
it  was  said  that  when  the  oral  contract  had  been  partly  per- 
formed the  claimant  was  entitled  to  recover  upon  a  quantum 
meruiL(x)  It  was  also  further  laid  down,  that  the  measure  of 
damages,  in  the  absence  of  other  evidence,  might  be  grounded 
on  proof  of  the  oral  contract.  This,  however,  the  court  was 
careful  to  say,  was  not  conclusive,  but  intimated  that  even 
when  there  was  other  evidence  this  was  entitled  to  some 
weight.(y)  A  still  more  liberal  measure  was  adopted  in 
a  previous  case,  where  it  was  said  that  when  the  contrac- 
tors were  required  to  expend  large  sums  of  money  and  be  in 
continuous  readiness  to  perform  their  agreement,  they  were 
entitled  to  recover  for  loss  of  the  bargain.^)  It  was  also  held 
that  in  the  case  of  a  void  contract  the  United  States  was 
only  liable  for  the  provisions  actually  used,  and  not  for  all 
that  were  received.(a)  But  in  two  later  cases  the  amount 
received  was  the  standard.(i)  It  may  be  said,  in  conclusion, 
that  the  act  receives  the  same  construction  that  is  given  to 


(u)  Cobb  &  Christie  v.  United  States,  market  price  as  measure  of  damages  ; 

7  Ct.  of  CI.  471 ;  Thompson  v.  United  Saloman  v.  United  States,  9  id.  54. 

States,  9  id.  188.  (z)  Speed  v.  United  States,  7  Ct.  of 

(»)  Cobb  et  at.  v.  United  States,  18  CI.  93. 

Ct.  of  CI.  514.  (a)  Adams  v.  United  States,  7  Ct.  of 

(w)  Clark's  Case,  95  U.  S.  539.  CI.  437. 

(x)  Grant  v.  United  States,  5  Ct.  of  (ft)  Saloman  v.  United  States,  9  Ct. 

CI.  71,  and  see  the  oases  cited  in  the  of  CI.  54 ;  Jones  v.  United  States,  11  id. 

next  few  notes.  734.    In  England  it  would  seem  there 

(y)  See,  also,  Cobb  &  Christie  v,  could  be  no  recovery  under  such  a  con- 
United  States,  7  Ct.  of  CI.  471,  giving  tract ;  Young  v.  Royal  Leamington 
difference  between  contract  price  and  Ass.,  L.  R.  8  App.  519. 
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Statutes  of  Frauds  proper,  and  the  decisions  under  such  statutes 
can  be  considered  precedents  rather  than  analogies  in  dispos- 
ing of  claims  arising  under  invalid  government  contracts.(c) 

(c)  See  Lender  r.  United  States,  7  Ct.  of  CI.  530 ;  Trarera  v.  United  States,  5 
id.  329. 
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ENGLAND.(a) 

An  Act  for  prevention  of  Frauds  and  Perjuries  (29  Car.  II.  c.  3).  (b) 

For  Prevention  of  many  fraudulent  Practices  which  are  commonly 
endeavoured  to  be  upheld  by  Perjury  and  Subornation  of  Perjury ;  Be 
it  enacted  by  the  King's  most  Excellent  Majesty  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and  the  Commons, 
in  this  present  Parliament  assembled,  and  by  the  Authority  of  the  same 
That  from  and  after  the  four  and  twentieth  day  of  June  which  shall  be  in 
the  Year  of  our  Lord  one  thousand  six  hundred  seventy  and  seven,  all 
Leases,  Estates,  Interests  of  Freehold,  or  Terms  of  Years,  or  any  un- 
certain Interest  of,  in,  to  or  out  of  any  Messuages,  Manors,  Lands, 
Tenements  or  Hereditaments,  made  or  created  by  Livery  and  Seisin 
only  or  by  Parol,  and  not  put  in  Writing,  and  signed  by  the  Parties  so 
making  or  creating  the  same  or  their  Agents  thereunto  lawfully  author- 
ized by  Writing,  shall  have  the  Force  and  Effect  of  Leases  or  Estates 
at  Will  only,  and  shall  not  either  in  Law  or  Equity  be  deemed  or  taken 
to  have  any  other  or  greater  Force  or  Effect ;  Any  Consideration  for 
making  any  such  Parol  Leases  or  Estates,  or  any  former  Law  or  Usage, 
to  the  contrary  notwithstanding. 

II.  Except  neverthelesse  all  Leases  not  exceeding  the  Term  of  three 
Years  from  the  making  thereof,  whereupon  the  Rent  reserved  to  the 
Landlord,  during  such  Term,  shall  amount  unto  two  third  Parts  at  the 
least  of  the  full  improved  Value  of  the  Thing  demised. 

III.  And  moreover,  That  no  Leases,  Estates  or  Interests,  either  of 
Freehold,  or  Terms  of  Years,  or  an  uncertain  Interest,  not  being  Copy- 
hold or  Customary  Interest,  of,  in,  to  or  out  of  any  Messuages,  Manors, 

(a)  As  to  the  law  in  certain  British        (6)  3  Sts.  at  Lar.,  p.  385. 
Colonies,  see  §  2. 
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Lands,  Tenements  or  Hereditaments,  shall  at  any  time  after  the  said 
four  and  twentieth  Day  of  June  be  assigned,  granted  or  surrendred, 
unless  it  be  by  Deed  or  Note  in  Writing  signed  by  the  party  so  assign- 
ing, granting  or  surrendering  the  same,  or  their  Agents  thereunto  law- 
fully authorized  by  Writing,  or  by  Act  and  Operation  of  Law. 

IV.  And  be  it  further  enacted  by  the  Authority  aforesaid,  That  from 
and  after  the  said  four  and  twentieth  day  of  June  no  Action  shall  be 
brought  whereby  to  charge  any  Executor  or  Administrator  upon  any 
special  Promise,  to  answer  Damages  out  of  his  own  Estate ;  (2)  or 
whereby  to  charge  the  Defendant  upon  any  special  Promise  to  answer 
for  the  Debt,  Default  or  Miscarriages  of  another  Person;  (3)  or  to 
charge  any  Person  upon  any  Agreement  made  upon  Consideration  of 
Marriage ;  (4)  or  upon  any  Contract  or  Sale  of  Lands,  Tenements  or 
Hereditaments,  or  any  Interest  in  or  concerning  them;  (5)  or  upon 
any  Agreement  that  is  not  to  be  performed  within  the  Space  of  one 
Year  from  the  making  thereof;  (6)  unless  the  Agreement  upon  which 
such  Action  shall  be  brought,  or  some  Memorandum  or  Note  thereof, 
shall  be  in  Writing,  and  signed  by  the  Partie  to  be  charged  therewith, 
or  some  other  Person  thereunto  by  him  lawfully  authorized. 

VII.  And  be  it  further  enacted  by  the  Authority  aforesaid,  That 
from  and  after  the  said  four  and  twentieth  day  of  June  all  Declarations 
or  Creations  of  Trusts  or  Confidences  of  any  Lands,  Tenements  or 
Hereditaments,  shall  be  manifested  and  proved  by  some  Writing  signed 
by  the  Party  who  is  by  Law  enabled  to  declare  such  Trust,  or  by  his 
last  Will  in  Writing,  or  else  they  shall  be  utterly  void  and  of  none  Effect. 

VIII.  Provided  always,  That  where  any  Conveyance  shall  be  made 
of  any  Lands  or  Tenements  by  which  a  Trust  or  Confidence  shall  or 
may  arise  or  result  by  the  Implication  or  Construction  of  Law,  or  be 
transferred  or  extinguished  by  an  Act  or  Operation  of  Law,  then  and 
in  every  such  Case  such  Trust  or  Confidence  shall  be  of  the  like  Force 
and  Effect  as  the  same  would  have  been  if  this  Statute  had  not  been 
made ;  any  thing  herein  before  contained  to  the  contrary  notwithstanding. 

IX.  And  be  it  further  enacted,  That  all  Grants  and  Assignments  of 
any  Trust  or  Confidence  shall  likewise  be  in  Writing,  signed  by  the 
Party  granting  or  assigning  the  same,  or  by  such  Last  Will  or  Devise, 
or  else  shall  likewise  be  utterly  void  and  of  none  Effect. 

XVII. (b1)  And  be  it  further  enacted  by  the  Authority  aforesaid,  That 

(ft1)  In  the  original  this  section  was  take  of  some  scribe,  which  made  this 

the  sixteenth.     Very  soon  after  the  the  seventeenth  section.     For  a  fuller 

passage  of  this  Act  one  of  the  earlier  explanation  see  Throop,  Val.  Verb.  Ag. 

sections  came  to  be  divided  by  the  mis-  p.  30. 
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from  and  after  the  said  four  and  twentieth  day  of  June  no  Contract  for  the 
Sale  of  any  Goods,  Wares  and  Merchandizes,  for  the  Price  of  ten  Pounds 
Sterling  or  upwards,  shall  be  allowed  to  be  good,  except  the  Buyer  shall 
accept  part  of  the  Goods  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  Bargain,  or  in  Part  of  Payment,  or  that 
some  Note  or  Memorandum  in  Writing  of  the  said  bargain  be  made 
and  signed  by  the  Parties  to  be  charged  by  such  Contract,  or  their 
Agents  thereunto  lawfully  authorized. 

An  Act  for  rendering  a  written  Memorandum  necessary  to  the  Validity 
of  certain  Promises  and  Engagements  (9  Geo.  IV.  c.  14).  (c) 

I.  '  Whereas  by  an  Act  passed  in  England  in  the  Twenty-first  year 
'  of  the  Reign  of  King  James  the  First,  it  was,  among  other  Things, 
4  enacted  that  all  Actions  of  Account  and  upon  the  Case,  other  than 
'  such  Accounts  as  concern  Trade  of  Merchandize  between  Merchant 
4  and  Merchant,  their  Factors,  or  Servants,  all  Actions  of  Debt  grounded 
4  upon  any  Lending  or  Contract  without  Specialty,  and  all  Actions  of 
4  Debt  for  Arrearages  of  Rent  should  be  commenced  within  Three  Tears 
4  after  the  End  of  the  then  present  Session  of  Parliament,  or  within  Six 
4  Years  next  after  the  Cause  of  such  Action  or  Suit,  and  not  after : 
4  And,  Whereas,  a  similar  Enactment  is  contained  in  an  Act  passed  in 
4  Ireland,  in  the  Tenth  Year  of  the  Reign  of  King  Charles  the  First. 
4  And,  Whereas,  various  Questions  have  arisen  in  Actions  founded  on 
4  simple  Contract,  as  to  the  Proof  and  effect  of  Acknowledgments  and 
4  Promises  offered  in  Evidence  for  the  Purpose  of  taking  Cases  out  of 
4  the  Operation  of  said  Enactments ;  and  it  is  expedient  to  prevent  such 
4  Questions,  and  to  make  Provision  for  giving  effect  to  the  said  Enact- 
4  ments,  and  to  the  Intention  thereof :  Be  it  therefore  enacted  by  the 
King's  most  Excellent  Majesty,  by  and  with  the  Advice  &  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present  Par- 
liament assembled,  and  by  the  Authority  of  the  same,  That  in  Actions 
of  Debt  or  upon  the  Case,  grounded  upon  any  Simple  Contract,  no 
Acknowledgment  or  Promise  by  Words  only  shall  be  deemed  sufficient 
Evidence  of  a  new  or  continuing  Contract,  whereby  to  take  any  Case 
out  of  the  Operation  of  the  said  Enactments  or  either  of  them,  or  to 
deprive  any  Party  of  the  Benefit  thereof,  unless  such  Acknowledgment 
or  Promise  shall  be  made  or  contained  by  or  in  some  Writing  to  be 
signed  by  the  Party  chargeable  thereby  ;  and  that  where  there  shall  be 
Two  or  more  Joint  Contractors,  or  Executors  or  Administrators  of  any 

(c)  Commonly  called  Lord  Tenterden's  Act. 
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Contractor,  no  such  Joint  Contractor,  Executor,  or  Administrator,  shall 
lose  the  Benefit  of  the  said  Enactments  or  either  of  them,  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  any  written  Acknowledgment 
or  Promise  made  and  signed  by  other  or  others  of  them ;  Provided 
always  that  nothing  herein  contained  shall  alter  or  take  away  or  lessen 
the  Effect  of  any  Payment  of  any  Principal  or  Interest  made  by  any 
Person  whatsoever ;  Provided,  also,  that  in  Actions  to  be  commenced 
against  Two  or  more  such  Joint  Contractors,  or  Executors,  or  Adminis- 
trators, if  it  shall  appear  at  the  Trial  or  otherwise  that  the  Plaintiff 
though  barred  by  either  of  the  said  recited  Acts  or  this  Act,  as  to  One 
or  more  of  such  Joint  Contractors,  Executors,  or  Administrators,  shall 
nevertheless  be  entitled  to  recover  against  any  other  or  others  of  the 
Defendants  by  virtue  of  a  new  Acknowledgment  or  Promise,  or  other- 
wise Judgment  may  be  given  and  Costs  allowed  for  the  Plaintiff,  as  to 
such  Defendant  or  Defendants  against  whom  he  shall  recover,  and  for 
the  other  Defendant  or  Defendants  against  the  Plaintiff. 

III.  And  be  it  further  enacted,  That  no  Indorsement  or  Memorandum 
of  any  Payment,  written  or  made  after  the  Time  appointed  for  this  Act 
to  take  effect,  upon  any  Promissory  Note,  Bill  of  Exchange,  or  other 
Writing,  by  or  on  the  Behalf  of  the  Party  to  whom  such  Payment 
shall  be  made,  shall  be  deemed  sufficient  Proof  of  such  Payment,  so  as 
to  take  the  Case  out  of  the  Operation  of  either  of  the  said  Statutes. 

IV.  And  be  it  further  enacted,  That  the  said  recited  Acts  and  this 
Act  shall  be  deemed  and  taken  to  apply  to  the  Case  of  any  Debt  or 
Simple  Contract  alleged  by  way  of  Set-off  on  the  Part  of  any  Defendant, 
either  by  Plea,  Notice,  or  otherwise. 

V.  And  be  it  further  enacted,  That  no  Action  shall  be  maintained 
whereby  to  charge  any  Person  upon  any  Promise  made  after  full  Age 
to  pay  any  Debt  contracted  during  Infancy,  or  upon  any  Ratification 
after  full  Age  of  any  Promise  or  Simple  Contract  made  during  Infancy, 
unless  such  Promise  or  Ratification  shall  be  made  by  some  Writing 
signed  by  the  Party  to  be  charged  therewith. 

VI.  And  be  it  further  enacted,  That  no  Action  shall  be  brought 
whereby  to  charge  any  Person  upon  or  by  reason  of  any  Representation 
or  Assurance  made  or  given  concerning  or  relating  to  the  Character, 
Conduct,  Credit,  Ability,  Trade,  or  Dealings  of  any  other  Person,  to 
the  Intent  or  Purpose  that  such  other  Person  may  obtain  Credit,  Money, 
or  Goods  upon,(cx)  unless  such  Representation  or  Assurance  be,  made  in 
Writing,  signed  by  the  Party  to  be  charged  therewith. 

(c1)  Mistake  for  "thereupon,"  see    Chitty's  Stat,  and  Throop  Val.  Verb. 
Lyde  v.  Barnard,  1   M.   &  W.  115  ;     Agr.  p.  31  n.  (1). 
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VII.  '  And  Whereas  by  an  Act  passed  in  England  in  the  Twenty- 
1  ninth  Year  of  the  Reign  of  King  Charles  the  Second,  intituled  An 
1  Act  for  the  Prevention  of  Frauds  and  Perjuries,  it  is,  among  other 

*  Things,  enacted  that  from  and  after  the  Twenty-fourth  Day  of  June, 

*  One  thousand  six  hundred  and  seventy  seven,  no  Contract  for  the  Sale 
4  of  any  Goods,  Wares,  and  Merchandizes,  for  the  Price  of  Ten  Pounds 
'  Sterling  or  upwards,  shall  be  allowed  to  be  good  except  the  Buyer 
4  shall  accept  Part  of  the  Goods  so  sold,  and  actually  receive  the  same, 
1  or  give  something  in  earnest  to  bind  the  Bargain,  or  in  part  of  Pay- 

*  ment,  or  that  some  Note  or  Memorandum  in  Writing  of  the  said 
'  Bargain  be  made  and  signed  by  the  Parties  to  be  charged  by  such 
4  Contract,  or  their  Agents  thereunto  lawfully  authorized':  And  '  whereas 
'  a  similar  Enactment  is  contained  in  an  Act  passed  in  Ireland  in  the 
'Seventh  Year  of  the  Reign  of  King  William  the  Third:  And 
'  Whereas  it  has  been  held,  that  the  said  recited  Enactments  do  not 
'  extend  to  certain  Executory  Contracts  for  the  Sale  of  Goods,  which 
'  nevertheless  are  within  the  Mischief  thereby  intended  to  be  remedied  ; 
'  and  it  is  expedient  to  extend  the  said  Enactments  to  such  Executory 
'  Contracts' ;  Be  it  enacted,  That  the  said  Enactments  shall  extend  to 
all  Contracts  for  the  Sale  of  Goods  of  the  Value  of  Ten  Pounds 
Sterling  and  upwards,  notwithstanding  the  Goods  may  be  intended  to 
be  delivered  at  some  future  Time,  or  may  not  at  the  Time  of  such  Con- 
tract be  actually  made,  procured,  or  provided,  or  fit  or  ready  for 
Delivery,  or  some  Act  may  be  requisite  for  the  making  or  completing 
thereof,  or  rendering  the  same  fit  for  Delivery. 

VIII.  And  be  it  further  enacted,  That  no  Memorandum  or  other 
Writing  made  necessary  by  this  Act  shall  be  deemed  to  be  an  Agree- 
ment within  the  Meaning  of  any  Statute  relating  to  the  Duties  of  Stamps. 

IX.  And  be  it  further  enacted,  That  nothing  in  this  Act  contained 
shall  extend  to  Scotland. 

X.  And  be  it  further  enacted,  That  this  Act  shall  commence  and 
take  effect  on  the  First  Day  of  January  One  thousand  eight  hundred 
and  twenty-nine. 

An  Act  to  amend  the  Law  of  Real  Property  (8  &  9  Vic.  c.  106). 

§  3.  That  a  Feoffment  made  after  the  First  Day  of  October  One 
thousand  eight  hundred  and  forty-five,  other  than  a  Feoffment  made 
under  a  Custom  by  an  Infant  shall  be  void  at  Law,  unless  evidenced  by 
Deed ;  and  that  a  Partition,  and  an  Exchange,  of  any  Tenements  or 
Hereditaments  not  being  copyhold,  and  a  Lease,  required  by  Law  to  be 
in  Writing  of  any  Tenements  or  Hereditaments,  and  an  assignment  of 
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a  Chattel  Interest  not  being  Copyhold,  in  any  Tenements  or  Heredita- 
ments, and  a  surrender  in  Writing  of  an  Interest  in  any  Tenements  or 
Hereditaments,  not  being  a  Copyhold  Interest,  and  not  being  an  Inte- 
rest which  might  by  Law  have  been  created  without  Writing  made 
after  the  said  First  Day  of  October,  One  thousand  eight  hundred  and 
forty-five,  shall  also  be  void  at  Law,  unless  made  by  Deed ;  Provided 
always  that  the  said  Enactment  so  far  as  the  same  relates  to  a  Release 
or  Surrender  shall  not  extend  to  Ireland. 

§  10.  That  this  Act  shall  not  extend  to  Scotland  (Stats,  of  U.  K. 
vol.  xvii.  pt.  ii.  p.  990). 

MERCANTILE  LAW  AMENDMENT  ACT  (19  &  20  Vic.  c.  97). 

§  3.  No  special  Promise  to  be  made  by  any  Person  after  the  passing 
of  this  Act  to  answer  for  the  Debt,  Default,  or  Miscarriage  of  another 
Person,  being  in  Writing,  and  signed  by  the  Party  to  be  charged  there- 
with or  some  other  Person  by  him  thereunto  lawfully  authorized,  shall 
be  deemed  invalid  to  support  an  Action,  Suit,  or  other  Proceeding  to 
charge  the  Person  by  whom  such  Promise  shall  have  been  made,  by 
reason  only  that  the  Consideration  for  such  Promise  does  not  appear  in 
Writing,  or  by  necessary  Inference  from  a  written  Document. 

§  9  provides  that  no  oral  acceptance  of  any  Bill  of  Exchange  shall 
be  binding. 

SUPREME  COURT  OF  JUDICATURE  ACT  AMENDMENT, 
1873  (38  &  39  Vic.  c.  77,  Order  XIX.). 

23.  When  a  contract  is  alleged  in  any  pleading,  a  bare  denial  of  the 
contract  by  the  opposite  party  shall  be  construed  only  as  a  denial  of  the 
making  of  the  contract  in  fact,  and  not  of  its  legality  or  its  sufficiency 
in  law,  whether  with  reference  to  the  Statute  of  Frauds  or  otherwise. 

BILLS  OF  EXCHANGE  ACT,  1878  (41  Vic.  c.  18), 

Provides  that  an  acceptance  of  a  bill  of  exchange  is  not  and  shall  not 
be  deemed  to  be  insufficient  by  reason  only  that  such  acceptance  consists 
merely  of  the  signature  of  the  drawee  written  on  the  bill. 


IRELAND. 


All  the  English  acts  given  above  extend  to  Ireland  except  29  Car. 
II.  c.  3.     That  was  not  enacted  in  Ireland  until  7  Wil.  III.  c.  12.     The 
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Landlord  and  Tenant  Law  Amendment  Act  (1860)  impliedly  repealed 
the  second  section  of  the  Statute  of  Frauds,  (d) 

THE  LANDLORD  AND  TENANT  LAW  AMENDMENT  ACT 
(IRELAND)  (23  &  24  Vic-  c.  154). 

§  1.  .  .  The  word  "  lease"  shall  mean  any  instrument  in  writing, 
whether  under  seal  or  not,  containing  a  contract  of  tenancy  in  respect 
of  any  lands,  in  consideration  of  a  rent  or  return. 

The  word  "  lands"  shall  include  houses,  messuages,  and  tenements  of 
every  tenure,  whether  corporeal  or  incorporeal. 

§  4.  Every  lease  or  contract  with  respect  to  lands  whereby  the  rela- 
tion of  landlord  and  tenant  is  intended  to  be  created  for  any  freehold 
estate  or  interest,  or  for  any  definite  period  of  time,  not  being  from  year 
to  year,  or  any  lesser  period,  shall  be  by  deed  executed,  or  by  note  in 
writing  signed  by  the  landlord  or  his  agent  thereunto  lawfully  authorized 
in  writing. 

§  7.  The  estate  or  interest  of  any  tenant  under  any  lease  or  other 
contract  of  tenancy  shall  not  be  surrendered  otherwise  than  by  a  deed 
executed,  or  note  in  writing  signed  by  the  tenant  or  his  agent  thereto 
lawfully  authorized  in  writing,  or  by  act  and  operation  of  law. 

§  9.  The  estate  or  interest  of  any  tenant  in  any  lands  under  any 
lease  or  other  contract  of  tenancy  shall  be  assigned,  granted,  or  trans- 
mitted by  deed  executed,  or  instrument  in  writing  signed  by  the  party 
assigning  or  granting  the  same,  or  his  agent  thereto  lawfully  authorized 
in  writing,  or  by  devise,  bequest,  or  act  and  operation  of  law,  and  not 
otherwise. 


SCOTLAND.(e) 

De  testibus  ad  probandum.  /.  «.  iiij.  d. 

Si  aliquis  calumpniauerit  aliquem  de  aliqua  re  mobili  vel  pecuniaria 
poterit  probare  per  quatuor  teftes  ydoneos  et  legates  usque  ad  valorem. 
/.  #.  iiij.  denarios  et  sic  infra  per  pauciores  non  tamen  pauciores  quam 
tres  vel  duos  secundum  quantitatum  debiti  infra.  /.  «•  iiij.  d.   Ultra  vero 

(d)  Bailey  v.  Marquis  of  Conyngham,  referring  to  the  requisites  of  writings 

8  Ir.  Jur.  N.  S.  213.  are  1540,  o.  37  (II.  Laws  of  Scotland, 

(«)  These  acta  are  given  on  aooount  377.  Ed.  of  1814)  ;  1593,  o.  25  (IV.  id. 

of  their  historical  interest.    Other  acts  22)  ;  1696,  c.  15  (X.  id.  57). 
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/.  #.  iiij.  d.  non  potest  probare  nisi  per  literam  et  sigillum  sufficienter 
factum  vel  per  duellum.     (I.  Laws  of  Scotland  735.     Ed.  of  1844.)(/) 

§  1681,  c.  5.  Our  Soveraigne  Lord  Considering  that  by  the  Custome 
introduced  when  writing  was  not  so  ordinary,  Witnesses  insert  in  Writes 
although  not  subscryving  are  probative  witnesses,  and  by  their  forgetful- 
ness  may  easily  dissowne  ther  being  witnesses.  For  remeid  whereof, 
His  Majestie  with  advice  and  Consent  of  the  Estates  of  Parliament 
Doeth  enact  &  Declare  that  only  subscribing  Witnesses  in  writes  to  be 
subscribed  by  any  partie  hereafter  shall  be  probative,  and  not  the  wit- 
nesses insert  not  Subscribing :  And  that  all  such  writes  to  be  subscribed 
heirafter,  wherin  the  Writer  &  witnesses  are  not  designated,  shall  be 
null,  And  are  not  supplyable  by  condescending  upon  the  Writer,  or  the 
designation  of  the  writer  and  Witnesses.  And  it  is  farder  Statute  and 
Declared  that  no  witnes  shall  subscrib  as  witnes  to  any  parties  sub- 
scription, Unles  he  then  know  that  party  and  saw  him  Subscribe  or  saw 
or  heard  him  give  Warrand  to  a  Nottar  or  Nottars  to  subscribe  for  him, 
and  in  evidence  thereof  touch  the  Notar's  pen,  or  that  the  party  did 
at  the  time  of  the  witnesses  subscribing  acknowledge  his  subscription  : 
Otherways  the  said  witnesses  shall  be  repute  and  punished  as  accessorie 
to  forgerie.  And  Seing  Writing  is  now  so  ordinary,  His  Majestie  with 
consent  foirsaid  Doeth  enact  and  Declare  that  no  witnesses  But  subscrib- 
ing witnesses  shall  be  probative  in  Instruments  of  Sasine,  Instruments 
of  Resignation  Ad  remanentiam.  Instruments  of  Intimation  of  Assigna- 
tions, Translations  or  Retrocessions  to  Bands  Contracts  or  other  writs 
which  shall  happen  to  be  subscribed  in  any  time  heirafter :  And  - 
that  none  but  subscriving  witnesses  shall  be  probative  in  Execu- 
tions of  Messingers,  of  Inhibitions,  of  Interdictions,  Hornings  or 
Arrestments ;  And  that  no  Execution  whatsoever  to  be  given  hereafter 
shall  be  sufficient  to  inferr  Interruption  of  Prescription  in  real  Rights, 
Unles  the  same  be  done  before  witnesses  present  at  the  doing  therof 
subscribing :  And  that  in  all  the  saids  caices  The  witnesses  be  designed 
in  the  body  of  the  write  Instrument  or  Execution  respective,  Other- 
ways  the  same  shall  be  null  and  void,  nor  make  no  faith  in  Judgment  or 
outwith.     (VIII.  Laws  of  Scotland,  242.     Ed.  of  1820.)(g) 

(/)  This  act  is  from  the  appendix  and  14;  see  I.  Laws  of  Scotland  (ed. 
Fragmentaqucedam  Vetervm  Legum  et  Con-  1844),  pp.  164,  624  (§  6),  625  (§  8). 
suetudinum  Scotia  undique  collecta.  See  (g)  This  act  though  Dot  expressly 
Skene's  Anld  Laws  of  Scotland,  pp.  50  requiring  a  writing,  yet  does  so  inl- 
and 52  (Laws  of  King  Malcolm  Macken-  plied ly,  and  is  constantly  referred  to 
neth,  Lib.  3,  ch.  8  and  10),  as  to  the  by  the  Scotch  cases  in  this  connec- 
effect  of  written  evidence  and  of  earn-  tion.  See  Morison's  Dictionary,  title 
eat ;  see,  also,  Glanvil,  Lib.  10,  o.  12  "  Writs." 
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§  1 696,  c.  25.  Our  Sovereign  Lord  considering  that  the  Subscrive- 
ing  of  Bonds  Assignations  and  Dispositions  and  other  deeds  blank  in 
the  name  of  the  person  in  whose  favors  they  are  granted,  as  also  that 
the  intrusting  of  persons  without  any  declaration  or  backbond  of  Trust 
in  writing  from  the  persons  intrusted  are  occasions  of  fraud,  as  also  of 
many  pleas  and  contentions.  Doth  therfore  with  advice  and  consent 
of  the  Estates  of  Parliament  Statute  and  Ordain  that  for  hereafter  no 
bonds  assignations  dispositions  or  other  deeds  be  subscrived  blank  in 
the  person  or  persons  name  in  whose  favors  they  are  conceived  and  that 
the  foresaid  person  or  persones  be  either  insert  before  or  at  the  Sub- 
scriveing  or  at  least  in  presence  of  the  same  witnesses  who  were  wit- 
nesses to  the  Subscribing  befor  the  delivery  Certifieing  that  all  writs 
otherwayes  Subscribed  and  delivered  blank  as  said  is  shall  be  declared 
null,  And  farder  that  no  action  of  declarator  of  trust  shall  be  sustained 
as  to  any  deed  or  trust  made  for  hereafter  except  upon  a  declaration  or 
backbond  of  trust  lawfully  Subscribed  by  the  person  alleadged  to  be 
the  trustee  and  against  whom  or  his  heirs  or  assigneyes  the  Declarator 
shall  be  intended  or  unless  the  same  be  referred  to  the  oath  of  party 
simpliciter  Declaring  that  this  Act  shall  not  extend  to  the  indorsation 
of  Bills  of  Exchange  or  the  notes  of  any  tradeing  Company.  (X.  Laws 
of  Scotland,  63.     Ed.  of  1823.) 

MERCANTILE  LAW  (SCOTLAND)  AMENDMENT.     (19  and 
20  Vic.  c.  60.) 

§  6.  From  and  after  the  passing  of  this  Act,  all  Guaranties,  Securi- 
ties, or  Cautionary  Obligations  made  or  granted  by  any  Person  for  any 
other  Person,  and  all  Representations  &  Assurances  as  to  the  character, 
conduct,  credit,  ability,  Trade,  or  Dealings  of  any  Person,  made  or 
granted  to  the  Effect  or  for  the  Purpose  of  enabling  such  Person  to  ob- 
tain Credit,  Money,  Goods,  or  Postponement  of  Payment  of  Debt,  or 
of  any  other  Obligation  demandable  from  him,  shall  be  in  Writing,  and 
shall  be  subscribed  by  the  person  undertaking  such  Guarantee,  Security, 
or  Cautionary  Obligation,  or  making  such  Representations  and  Assur- 
ances, or  by  some  Person  duly  authorized  by  him  or  them  otherwise  the 
same  shall  have  no  Effect. 

§  11  provides  that  no  oral  acceptance  of  any  Bill  of  Exchange  shall 
be  binding.  (A) 

(A)  The  Bills  of  Exohange  Acts,  1878  (given  above),  extends  to  Scotland. 
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UPPER    CANADA. 

In  1792  Upper  Canada  was  separated  from  Lower  Canada.  Prior 
to  that  time  by  Act,  14  Geo.  III.  c.  83,  §  4  (Sts.  at  Large,  p.  185),  the 
province  was  governed  by  the  civil  law,  which  had  grown  up  under  the 
French  government.  The  first  act  of  the  Parliament  of  Upper  Canada 
was  to  repeal  the  Act  of  14  Geo.  III.,  and  establish  the  English  law,  as 
it  then  existed,  as  the  common  law  of  the  province.  32  Geo.  III.  c.  1. 
(1  Stats,  of  U.  C.  p.  5.) 

13  &  14  Vic.  c.  61,  was  passed,  substantially  Lord  Tenterden's  Act. 
(Supra;  see,  also,  Rev.  Sts.  Ont.  c.  117.) 

14  &  15  Vic.  c.  7,  §§  3  and  4  are  as  follows  :— 

§  3.  A  feoffment  otherwise  than  by  deed,  shall  be  void  at  law,  and 
no  feoffment  shall  have  any  tortious  operation. 

§  4.  A  partition  and  an  exchange  of  any  land,  and  a  lease  required 
by  law  to  be  in  writing  of  any  land,  and  an  assignment  of  a  chattel  in- 
terest in  any  land,  and  a  surrender  in  writing  of  any  land  not  being  an 
interest  which  might  by  law  have  been  created  without,  shall  be  void  at 
law  unless  made  by  deed.     (See  Rev.  Sts.  Ont.  c.  98,  §§  3  and  4.) 

26  Vic.  c.  45,  §  1,  was  passed,  the  Mercantile  Law  Amendment  Act. 
(Supra;  see,  also,  Rev.  Sts.  Ont.  c.  117,  §  10.) 


LOWER   CANADA. 

The  French  law,  established  by  the  Ordonnance  de  Moulins,  in  the 
year  1566,  as  subsequently  altered  by  the  Ordonnance  of  1667,  ex- 
cluded parol  evidence  from  the  proof  of  all  contracts  or  matters  ex- 
ceeding the  sum  of  100  livres,  except  in  case  of  accident,  or  where 
there  was  a  commencement  in  writing.(t') 

25  Geo.  III.  c.  2,  changed  this.     It  enacted: — 

£  10.  That  in  proof  of  all  facts  concerning  commercial  matters,  re- 
course shall  be  had  in  all  the  courts  of  civil  jurisdiction  in  this  Pro- 
vince to  the  rules  of  evidence  laid  down  by  the  laws  of  England.^") 

29  Mar.  1845,  was  re-enacted  verbatim  9  Geo.  IV.  c.  14. 

28  July,  1847  (10  &  11  Vic.  c.  11)  this  was  re-enacted  with  slight 

(i)  For  all  these  acts  verbatim,  see        (j)  See  case  just  cited. 
M'Kay  v.  Rutherford,  13  Jur.  21,  22. 
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changes,  the  infancy  and  representation  sections  being  limited  to  "  com- 
mercial matters."    (7  Stats,  of  Can.  p.  1315.) 

May  30,  1849  (12  Vic.  c.  38,  §  89),  and  for  the  avoidance  of  doubts: 
Be  it  declared  and  enacted  that  any  party  to  any  suit  or  action  of  a 
commercial  nature  may  be  examined  on  faits  et  articles  in  the  like 
manner  as  parties  may  be  examined  in  other  cases :  any  law  touching 
the  rules  of  evidence  to  be  observed  in  such  cases  to  the  contrary  not- 
withstanding.    (8  Stat,  of  Can.  p.  287.) 

Aug.  1,  1866,  the  laws  were  codified  as  follows :— :  • 
§  1235.  In  commercial  matters  in  which  the  sum  of  money  or  value 
in  question  exceeds  fifty  dollars,  no  action  or  exception  can  be  main- 
tained against  any  party  or  his  representative  unless  there  is  a  writing 
signed  by  the  former  in  the  following  cases : — 

1.  Upon  any  promise  or  acknowledgment  whereby  a  debt  is  taken 
out  of  the  operation  of  the  law  respecting  the  limitation  of  actions. 

2.  Upon  any  promise  or  ratification  made  by  a  person  of  the  age  of 
majority,  or  any  obligation  contracted  during  his  minority. 

3.  Upon  any  representation  or  assurance  in  favor  of  a  person  to  en- 
able him  to  obtain  credit,  money,  or  goods  thereupon. 

4.  Upon  any  contract  for  the  sale  of  goods  unless  the  buyer  has  ac- 
cepted or  received  part  of  the  goods,  or  given  something  in  earnest  to 
bind  the  bargain. 

The  foregoing  rule  applies,  although  the  goods  be  intended  to  be  de- 
livered at  some  future  time,  or  be  not  at  the  time  of  the  contract  ready 
for  delivery.     (C.  C.  of  L.  C.  p.  198.) 


UNITED  STATES  OF  AMERICA. 

ALABAMA. 

Nov.  18,  1803  (Clay's  Dig.  254,  §  1),  was  passed  29  Car  II.  c.  3,  s. 
4,  with  the  following  changes.  The  "  executor"  clause  read  "  any  debt 
or  damage :"  the  "  land"  clause  read  "  or  upon  any  contract  for  the  sale 
of  lands,  tenements  or  hereditaments,  or  the  making  any  lease  thereof, 
for  the  longer  term  than  one  year :"  the  conclusion  read  "  promise  or 
agreement."     (See  Dig.  1823,  pp.  244,  460.) 

Feb.  5,  1852,  the  laws  were  codified  and  have  since  continued  sub- 
stantially the  same.  The  following,  taken  from  the  Revised  Code  of 
1876,  is  the  present  law.  The  changes  since  1852  are  noted.  (See 
Code  of  1852,  §§  1320  and  1551  et  seg.) 
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Revised  Code,  1876. 

§  2121  (1862).  In  the  following  cases,  every  agreement  is  void,  unless 
such  agreement,  or  some  note  or  memorandum  thereof,  expressing  the 
consideration,  is  in  writing,  and  subscribed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  thereunto  lawfully  authorized  in 
writing : 

1.  Every  agreement  which,  by  its  terms,  is  not  to  be  performed 
within  one  year  from  the  making  thereof. 

2.  Every  special  promise,  by  an  executor,  or  administrator,  to  answer 
damages  out  of  his  own  estate. 

3.  Every  special  promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another. 

4.  Every  agreement,  promise,  or  undertaking,  made  upon  considera- 
tion of  marriage,  except  mutual  promises  to  marry.(A) 

5.  Every  contract  for  the  sale  of  lands,  tenements,  or  hereditaments, 
or  of  any  interest  therein,  except  leases  for  a  term  not  longer  than  one 
year,  unless  the  purchase-money,  or  a  portion  thereof,  be  paid,  and  the 
purchaser  be  put  in  possession  of  the  land  by  the  seller. 

§  2122  (1863).  When  lands,  tenements,  or  hereditaments  are  sold  or 
leased  at  public  auction,  and  the  auctioneer,  his  clerk  or  agent,  makes  a 
memorandum  of  the  property,  and  price  thereof  at  which  it  is  sold  or 
leased,  the  terms  of  sale,  the  name  of  the  purchaser,  or  lessee,  and  the 
name  of  the  person  on  whose  account  the  sale  or  lease  is  made,  such 
memorandum  is  a  note  of  the  contract,  within  the  meaning  of  the  pre- 
ceding section.  (/.) 

§  2123  (1864).  No  action  can  be  maintained  to  charge  any  person,  by 
reason  of  any  representation  or  assurance  made,  concerning  the  character, 
conduct,  ability,  trade,  or  dealings  of  any  other  person,  when  such  action 
is  brought  by  the  person  to  whom  such  representation  or  assurance  was 
made,  unless  the  same  is  in  writing,  signed  by  the  party  sought  to  be 
charged. 

§  2145  (1535).  Conveyances  for  the  alienation  of  lands  must  be  written 

(&)  The  following  clause  found  in  at  the  time,  pay  some  part  of  the  pur- 

the  original  code  was  repealed  Nov.  7,  chase-money." 

1862  (p.  102)  :  "  Every  contract  for  (/)  This  section  originally  contained 
the  sale  of  goods,  chattels  or  things  in  these  words  :  [goods,  or  things  in  ac- 
aotion,  for  a  price  exceeding  $200,  tion  are  sold,  or]  ;  they  were  virtually 
unless  the  buyer  accepts  and  receives  repealed  by  the  Aot  of  Nov.  7, 1862 
part  of  such  goods  and  chattels,  or  the  (p.  102),  but  were  inadvertently  re- 
evidences,  or  some  of  them  of  suoh  tained  in  the  code  till  1876,  at  which 
things  in  action  ;  or  unless  the  buyer,  time  they  were  omitted. 

276 


Digitized  by 


Google 


STATUTES. 

or  printed,  on  parchment  or  paper,  and  must  be  signed  at  their  foot  by  the 
contracting  party,  or  his  agent  having  a  written  authority  ;  or  if  he  is  not 
able  to  sign  his  name,  then  his  name  must  be  written  for  him,  with  the 
words,  "  his  mark"  written  against  the  same  or  over  it ;  the  execution 
of  such  conveyance  must  be  attested  by  one,  or  where  the  party  cannot 
write,  by  two  witnesses,  who  are  able  to  write,  and  who  must  write  their 
names  as  witnesses. 

§  2199.  No  trust  concerning  lands,  except  such  as  results  by  implica- 
tion, or  construction  of  law,  or  which  may  be  transferred  or  extin- 
guished by  operation  of  law,  can  be  created,  unless  by  instrument  in 
writing,  signed  by  the  party  creating,  or  declaring  the  same,  or  his 
agent,  or  attorney,  lawfully  authorized  thereto  in  writing. 

§  2948  (2599).  A  seal  is  not  necessary  to  convey  the  legal  title  to  land, 
to  enable  the  grantee  to  sue  at  law.  Any  instrument  in  writing,  signed 
by  the  grantor,  or  his  agent,  having  a  written  authority,  is  effectual  to 
transfer  the  legal  title  to  the  grantee,  if  such  was  the  intention  of  the 
grantor,  to  be  collected  from  the  entire  instrument. 

§  3240  (2914).  No  act,  promise  or  acknowledgment  is  sufficient  to 
remove  the  bar  to  a  suit  created  by  the  provisions  of  this  chapter,  or  is 
evidence  of  a  new  or  continuing  contract,  except  a  partial  payment  made 
upon  the  contract,  by  the  party  sought  to  be  charged,  before  the  bar  is 
complete,  or  an  unconditional  promise  in  writing,  signed  by  the  party 
to  be  charged  thereby. 


ARIZONA.    Compiled  Laws,  1877.(ro) 

Chapter  xxxvi. 

This  chapter  is  a  verbatim  copy  of  the  New  York  Statutes  at  Large, 
Fart  II.  Chap.  VII.  except  that  §  7  of  Title  I.  of  that  chapter  ends 
with  the  clause  "  by  implication  or  operation  of  law ;"  and  the  amount 
in  the  "  chattel"  section  is  one  hundred  dollars. 

Chapter  xxxv. 

§  28.  No  acknowledgment  or  promise  shall  be  sufficient  evidence  of 
a  new  or  continuing  contract,  whereby  to  take  the  case  out  of  the  opera- 
tion of  this  Statute,(n)  unless  the  same  be  contained  in  some  writing 
signed  by  the  party  to  be  charged  thereby. 

(m)  All  the  acts  here  given  have        (n)  The  Statute  of  Limitations, 
been  in  foroe  since  the  organization  of 
the  territory. 

277 


Digitized  by 


Google 


APPENDIX. 


Chapter  lxv. 


§  2.  Parties  may  agree  in  writing  for  the  payment  of  any  rate  of  in- 
terest whatever  on  money  due,  or  to  become  due,  on  any  contract,  etc. 


ARKANSAS.    Revised  Statutes.     1874. 

Chapter  lxxii. 

§  2951.  No  action  shall  be  brought: 

First.  To  charge  any  executor  or  administrator,  upon  any  special 
promise,  to  answer  for  any  debt  or  damage  out  of  his  own  estate. 

Second.  To  charge  any  person,  upon  any  special  promise,  to  answer 
for  the  debt,  default  or  miscarriage  of  another. 

Third.  To  charge  any  person  upon  an  agreement  made  in  considera- 
tion of  marriage. 

Fourth.  To  charge  any  person  upon  any  contract  for  the  sale  of 
lands,  tenements  or  hereditaments,  or  any  interest  in  or  concerning 
them. 

Fifth.  To  charge  any  person  upon  any  lease  of  lands,  tenements  or 
hereditaments  for  a  longer  term  than  one  year. 

Sixth.  To  charge  any  person  upon  any  contract,  promise  or  agree- 
ment that  it  is  not  to  be  performed  within  one  year  from  the  making 
thereof,  unless  the  agreement,  promise  or  contract  upon  which  such  ac- 
tion shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be 
made  in  writing,  and  signed  by  the  party  to  be  charged  therewith,  or 
signed  by  some  other  person  by  him  thereunto  properly  authorized. (o) 

§  2952.  No  contract  for  the  sale  of  goods,  wares,  and  merchandise, 
for  the  price  of  thirty  dollars  or  upward,  shall  be  binding  on  the  parties, 
unless,  first,  there  be  some  note  or  memorandum,  signed  by  the  party  to 
be  charged ;  or,  second,  the  purchaser  shall  accept  a  part  of  the  goods 
so  sold,  and  actually  receive  the  same ;  or,  third,  shall  give  something 
in  earnest  to  bind  the  bargain,  or  in  part-payment  thereof.(o) 

§  2960.  All  leases,  estates,  interest  of  freeholds,  or  lease  of  years  or 
any  uncertain  interest  of,  in,  to  or  out  of  any  messuages,  lands  or  tene- 
ments, made  or  created  by  livery  and  seizin  only,  or  by  parol,  and  not 
put  in  writing  and  .signed  by  the  parties  so  making  or  creating  the  same, 
or  their  agents  lawfully  authorized  by  writing,  shall  have  the  force  and 
effect  of  leases  or  estates  at  will  only,  and  shall  not,  either  in  law  or 

(o)  In  force  Maroh  2.  1838.  (R.  S.  1838,  o.  30,  §  1,  etc.). 
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equity,  be  deemed  or  taken  to  have  any  other  or  greater  effect  or  force 
than  as  leases  not  exceeding  the  term  of  one  year.( /?) 

§  2961.  No  leases,  estates  or  interests,  either  of  freehold  or  of  term 
of  years,  in,  to,  or  out  of  any  messuages,  lands  or  tenements,  except 
leases  for  a  term  not  exceeding  one  year,  shall  at  any  time  hereafter  be 
assigned,  granted  or  surrendered,  unless  it  be  by  deed  or  notice  in  writ- 
ing, signed  by  the  party  so  assigning,  granting,  or  surrendering  the 
same,  or  by  their  agents  lawfully  authorized  by  writing,  or  by  operation 
of  law. (q) 

§  2962.  All  declarations  or  creations  of  trusts  or  confidences  of  any 
lands  or  tenements  shall  be  manifested  and  proven  by  some  writing 
signed  by  the  party  who  is,  or  shall  be  by  law  enabled  to  declare  such 
trusts,  or  by  his  last  will  in  writing,  or  else  they  shall  be  void ;  and  all 
grants  or  assignments  of  any  trusts  or  confidences  shall  be  in  writing, 
signed  by  the  party  granting  or  assigning  the  same,  or  by  his  last  will 
in  writing,  or  else  they  shall  be  void.  (9) 

§  2963.  When  any  conveyance  shall  be  made  of*  any  lands  or  tene- 
ments, by  which  a  trust  or  confidence  may  arise  or  result  by  implication 
of  law,  such  trust  or  confidence  shall  not  be  affected  by  anything  con- 
tained in  this  act.(gr) 

§  2964.  No  action  shall  be  maintained  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age,  to  pay  any  debt  contracted  during 
infancy,  unless  such  promise  or  ratification  shall  be  made  by  some  writ- 
ing, signed  by  the  party  to  be  charged  therewith. (r) 

§  4134.  No  verbal  promise  or  acknowledgment  shall  be  deemed  suf- 
ficient evidence  in  any  action  founded  on  contract  whereby  to  take  any 
case  out  of  the  operation  of  this  act,  or  to  deprive  the  party  of  the 
benefits  thereof.(r) 

Act  Feb.  9,  1875  (p.  145). 

§  1.  The  parties  to  any  contract,  whether  the  same  be  under  seal  or 
not,  may  agree  in  writing  for  the  payment  of  interest  not  exceeding  ten 
per  centum  per  annum,  on  money  due,  or  to  become  due.(s) 

(/>)  In  force  Deo.  6, 1837  (R.  S.  1838,  of  this  act,  interest  at  any  rate  could 

e.  65,  9  8,  etc.).  be  stipulated  for  in  either  written  or 

(q)  In  force  Dec.  6, 1837  (R.  S.  1838,  verbal  contracts.     But  prior  to  1868, 

c.  65,  §  6,  etc.).  under  the  law  of  February  16,  1838, 

(r)  In  force  March  5,  1838   (R.  S.  the  conventional  rate  was  limited  to  10 

1838,  0.  91,  §§  14  and  34).  per  cent,  and  could  only  be  collected 

(«)  From  July  13,  1868,  to  the  date  if  evidenced  by  a  writing. 
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CALIFORNIA. 


April  19,  1850  (p.  266),  was  passed  the  California  Statute  of  Frauds, 
being  a  verbatim  copy  of  the  New  York  Statutes  at  Large.  Part  II. 
Chap.  VII.  Title  I.  §§  6  to  10  (incl.).  Title  II.  §§  2  to  4  (incl.). 
Title  III.  §§  2,  6  and  7 ;  with  the  exception  that  §  7  of  Title  I.  ends  in 
the  California  Statute  with  the  clause,  "  by  implication  or  operation  of 
law,"  and  also  the  sum  in  the  "  chattel"  section  is  two  hundred  dollars. 
January  1,  1873,  the  laws  were  codified  and  are  now  as  follows.  The 
changes  made  since  1873,  are  noted. 

April  18,  1862  (p.  291),  it  was  enacted  that  contracts  made  by  tele- 
graph should  be  deemed  to  be  contracts  in  writing.  This  provision 
seems  not  to  have  been  incorporated  in  any  of  the  codes. 

Civil  Code,  1872. 

§  178.  All  contracts  for  marriage  settlements  must  be  in  writing,  and 
executed  and  acknowledge  or  proved  in  like  manner  as  a  grant  of  land 
is  required  to  be  acknowledged  or  proved,  (x1) 

§  852.  No  trust  in  relation  to  real  property  is  valid  unless  created  or 
declared : — 

1.  By  a  written  instrument,  subscribed  by  the  trustee,  or  by  his  agent 
thereto  authorized  by  writing ; 

2.  By  the  instrument  under  which  the  trustee  claims  the  estate 
affected;  or 

3.  By  operation  of  law. 

§  853.  When  a  transfer  of  real  property  is  made  to  one  person,  and 
the  consideration  therefor  is  paid  by  or  for  another,  a  trust  is  presumed 
to  result  in  favor  of  the  person  by  or  for  whom  such  payment  is  made. 

§  1058.  Redelivering  a  grant  of  real  property  to  the  grantor,  or  can- 
celling it,  does  not  operate  to  retransfer  the  title. 

§  1091.  An  estate  in  real  property,  other  than  an  estate  at  will  or  for 
a  term  not  exceeding  one  year,  can  be  transferred  only  by  operation  of 
law,  or  by  an  instrument  in  writing,  subscribed  by  the  party  disposing 
of  the  same,  or  by  his  agent  thereunto  authorized  by  writing. 

§  1095.  When  an  attorney-in-fact  executes  an  instrument  transferring 
an  estate  in  real  property,  he  must  subscribe  the  name  of  his  principal 
to  it,  and  his  own  name  as  attorney-in-fact. 

§  1135.  An  interest  in  a  ship,  or  in  an  existing  trust,  can  be  trans- 

(«i)  Gen.  Laws,  1850-1864,  3578,  §  16 ;  Aot  April  17,  1850,  p.  254. 
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ferred  only  by  operation  of  law,  or  by  a  written  instrument,  subscribed 
by  the  person  making  the  transfer,  or  by  his  agent. 

§  1622.  All  contracts  may  be  oral,  except  such  as  are  specially  re- 
quired by  statute  to  be  in  writing. 

§  1623.  Where  a  contract,  which  is  required  by  law  to  be  in  writing, 
is  prevented  from  being  put  into  writing  by  the  fraud  of  a  party  thereto, 
any  other  party  who  is  by  such  fraud  led  to  believe  that  it  is  in  writing, 
and  acts  upon  such  belief  to  his  prejudice,  may  enforce  it  against  the 
fraudulent  party. 

§  1624.(1)  The  following  contracts  are  invalid,  unless  the  same,  or 
some  note  or  memorandum  thereof,  be  in  writing,  and  subscribed  by  the 
party  to  be  charged,  or  by  his  agent. 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed  within  a 
year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or  miscarriage 
of  another,  except  in  the  cases  provided  for  in  section  twenty-seven 
hundred  and  ninety-four  of  this  code ; 

3.  An  agreement  made  upon  consideration  of  marriage,  other  than  a 
mutual  promise  to  marry  ; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things  in  action, 
at  a  price  not  less  than  two  hundred  dollars,  unless  the  buyer  accept  or 
receive  part  of  such  goods  and  chattels,  or  the  evidences,  or  some  of 
them,  of  such  things  in  action,  or  pay  at  the  time  some  part  of  the  pur- 
chase-money; but  when  a  sale  is  made  by  auction,  an  entry  by  the 
auctioneer  in  his  sale-book,  at  the  time  of  the  sale,  of  the  kind  of  pro- 
perty sold,  the  terms  of  sale,  the  price,  and  the  names  of  the  purchaser 
and  person  on  whose  account  the  sale  is  made,  is  a  sufficient  memo- 
randum ; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than  one  year,  or 
for  the  sale  of  real  property,  or  of  an  interest  therein  ;  and  such  agree- 
ment, if  made  by  an  agent  of  the  party  sought  to  be  charged,  is  invalid, 
unless  the  authority  of  the  agent  be  in  writing,  subscribed  by  the  party 
sought  to  be  charged. 

6.  An  agreement  authorizing  or  employing  an  agent  or  broker  to  pur- 
chase or  sell  real  estate  for  compensation  or  commission. (J1) 

(0  Prior  to  the  amendment  of  July  be  oharged  thereby,  or  by  his  agent, 

1, 1874  (amendments  of  1873-4,  p.  860),  for  the  purpose :  1.  An  agreement  that 

§  1624  was  as  follows  :  "  The  following  by  its  terms  cannot  be  fully  performed 

contracts  or  some  memorandum  thereof,  within  one  year ;    2.    An  agreement 

expressing  the  parties,  their  consent,  made  upon  consideration  of  marriage, 

and  the  object  of  the  contract,  must  be  other  than  mutual  promises  to  marry." 

in  writing,  subscribed  by  the  party  to  (t1)  Division  6  in  effect  May  8,  1878 
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§  1739.  No  sale  of  personal  property,  or  agreement  to  buy  or  sell  it 
for  a  price  of  two  hundred  dollars  or  more,  is  valid,  unless  : — 

1.  The  agreement  or  some  note  or  memorandum  thereof  be  in  writ- 
ing, and  subscribed  by  the  party  to  be  charged,  or  by  his  agent ;  or, 

2.  The  buyer  accepts  and  receives  part  of  the  thing  sold,  or  when  it 
consists  of  a  thing  in  action,  part  of  the  evidences  thereof,  or  some  of 
them ;  or, 

3.  The  buyer  at  the  time  of  the  sale  pays  a  part  of  the  price.(u) 

§  1740.  An  agreement  to  manufacture  a  thing,  from  materials  fur 
nished  by  the  manufacturer,  or  by  another  person,  is  not  within  the  pro- 
visions of  the  last  section. 

§  1741.  No  agreement  for  the  sale  of  real  property  or  of  an  interest 
therein  is  valid,  unless  the  same,  or  some  note  or  memorandum  thereof, 
be  in  writing  and  subscribed  by  the  party  to  be  charged,  or  his  agent, 
thereunto  authorized,  in  writing ;  but  this  does  not  abridge  the  power  of 
any  court  to  compel  the  specific  performance  of  any  agreement  for  the 
sale  of  real  property  in  case  of  part  performance  thereof. (m) 

§  1794.  No  evidence  is  admissible  to  charge  a  person  upon  a  repre- 
sentation as  to  the  credit  of  a  third  person,  unless  such  representation, 
or  some  memorandum  thereof,  be  in  writing,  and  either  be  subscribed 
by  or  in  the  handwriting  of  the  party  to  be  charged. 

§  1918.  Parties  may  agree  in  writing  for  the  payment  of  any  rate  of 
interest,  and  it  shall  be  allowed,  according  to  the  terms  of  the  agreement, 
until  the  entry  of  judgment. (v) 


(p.  86).  The  rest  of  this  section  in 
effect  July  1,  1874  (amendments  1873- 
4,  p.  860),  except  divisions  1  and  3, 
which  made  up  this  section  in  the  code 
of  1872. 

(u)  Prior  to  the  amendment  of  July 
1,  1874  (amendments  of  1873-4,  pp. 
862  and  3),  §§  1739  and  1741  were  as 
follows  : — 

§  1739.  No  sale  of  personal  property 
or  agreement  to  tray  or  sell  it  for  a  price 
of  two  hundred  dollars  or  more,  is  valid, 
unless  :  1.  A  memorandum  of  the  con- 
tract,showing  the  parties  their  consent, 
and  the  subject  of  the  sale,  is  made  in 
writing,  and  subscribed  by  the  party  to 
be  charged;  or,  2,  the  buyer  accepts 
and  receives  part  of  the  thing  sold,  or 
when  it  consists  of  a  thing  in  action, 
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part  of  the  evidences  thereof;  or,  3, 
the  buyer  at  the  time  of  the  sale,  pays 
a  part  of  the  price. 

§  1741.  No  agreement  for  the  sale  of 
real  property,  or  any  estate  therein, 
other  than  an  estate  for  a  term  not 
exceeding  one  year,  is  valid,  unless  a 
memorandum  thereof,  showing  the  par- 
ties their  consent,  and  the  subject  of 
sale,  is  made  in  writing,  and  subscribed 
by  the  party  to  be  charged  or  his 
agent  thereunto  authorized  in  writing, 
or  unless  the  contract  has  been  par- 
tially performed  by  the  party  seeking 
to  enforce  it,  and  such  performance  has 
been  accepted  by  the  other. 

(v)  In  force  (practically)  since  March 
13,  1850  (p.  92). 
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§  2792.  Where  a  guaranty  is  entered  into  at  the  same  time  with  the 
original  obligation,  or  with  the  acceptance  of  the  latter  by  the  guaran- 
tee, and  forms  with  that  obligation  a  part  of  the  consideration  to  him, 
no  other  consideration  need  exist.  In  all  other  cases  there  must  be  a 
consideration  distinct  from  that  of  the  original  obligation. 

§  2793.  Except  as  prescribed  in  the  next  section,  a  guaranty  must  be 
in  writing,  and  signed  by  the  guarantor,  but  the  writing  need  not  express 
the  consideration. 

§  2794.  A  promise  to  answer  for  the  obligation  of  another,  in  any 
of  the  following  cases,  is  deemed  an  original  obligation  of  the  promisor, 
and  need  not  be  in  writing : — 

1.  Where  the  promise  is  made  by  one  who  has  received  property  of 
another  upon  an  undertaking  to  apply  it  pursuant  to  such  a  promise  ;  or 
by  one  who  has  received  a  discharge  from  an  obligation  in  whole  or  in 
part,  in  consideration  of  such  promise ; 

2.  Where  the  creditor  parts  with  value,  or  enters  into  an  obligation, 
in  consideration  of  the  obligation  in  respect  to  which  the  promise  is 
made,  in  terms  or  under  circumstances  such  as  to  render  the  party 
making  the  promise  the  principal  debtor,  and  the  person  in  whose  behalf 
it  is  made  his  surety ; 

3.  Where  the  promise,  being  for  an  antecedent  obligation  of  another, 
is  made  upon  the  consideration  that  the  party  receiving  it  cancels  the 
antecedent  obligation,  accepting  the  new  promise  as  a  substitute  there- 
for ;  or  upon  the  consideration  that  the  party  receiving  it  releases  the 
property  of  another  from  a  levy,  or  his  person  from  imprisonment  under 
an  execution  on  a  judgment  obtained  upon  the  antecedent  obligation ; 
or  upon  a  consideration  beneficial  to  the  promissor,  whether  moving  from 
either  party  to  the  antecedent  obligation,  or  from  another  person  ; 

4.  Where  a  factor  undertakes,  for  a  commission,  to  sell  merchandise 
and  guaranty  the  sale  ; 

5.  Where  the  holder  of  an  instrument  for  the  payment  of  money,  upon 
which  a  third  person  is  or  may  become  liable  to  him,  transfers  it  in  pay- 
ment of  a  precedent  debt  of  his  own,  or  for  a  new  consideration,  and  in 
connection  with  such  transfer  enters  into  a  promise  respecting  such 
instrument. 

Code  op  Civil  Procedure. 

§  360.  No  acknowledgment  or  promise  is  sufficient  evidence  of  a  new 
or  continuin    contract,  by  which  to  take  the  case  out  of  [the  Statute  of 

283 


Digitized  by 


Google 


APPENDIX. 

Limitations],  unless  the  same  is  contained  in  some  writing,  signed  by 
the  party  to  be  charged  thereby,  (w) 

§  667 In  an  action  on  a  contract  or  obligation  in  writing 

for  the  direct  payment  of  money,  made  payable  in  a  specified  kind  of 
money  or  currency,  judgment  for  the  plaintiff,  whether  it  be  by  default 
or  after  verdict,  may  follow  the  contract  or  obligation,  and  be  made 
payable  in  the  kind  of  money  or  currency  specified  therein. (w1) 

§  1971.  No  estate  or  interest  in  real  property,  other  than  for  leases 
for  a  term  not  exceeding  one  year,  nor  for  any  trust  or  power  over  or 
concerning  it,  or  in  any  manner  relating  thereto,  can  be  created,  granted, 
assigned,  surrendered,  or  declared,  otherwise  than  by  operation  of  law, 
or  a  conveyance  or  other  instrument  in  writing,  subscribed  by  the  party 
creating,  granting,  assigning,  surrendering,  or  declaring  the  same,  or  by 
his  lawful  agent  thereunto  authorized  by  writing. 

§  1972.  The  preceding  section  must  not  be  construed  to  affect  the 
power  of  a  testator  in  the  disposition  of  his  real  property  by  a  last  will 
and  testament,  nor  to  prevent  any  trust  from  arising  or  being  extin- 
guished by  implication  or  operation  of  law,  nor  to  abridge  the  power  of 
any  court  to  compel  specific  performance  of  an  agreement,  in  case  of  part 
performance  thereof. 

§  1973.  In  the  following  cases  the  agreement  is  invalid,  unless  the 
same  or  some  note  or  memorandum  thereof  be  in  writing,  and  subscribed 
by  the  party  charged,  or  by  his  agent.  Evidence,  therefore,  of  the 
agreement  cannot  be  received  without  the  writing,  or  secondary  evi- 
dence of  its  contents. 


COLORADO. 


Oct.  31,  1861  (p.  243  et  seq.),  was  passed  the  Colorado  Statute  of 
Frauds,  being  a  verbatim  copy  of  the  New  York  Statutes  at  Large. 
Part  II.  Chap.  VII.  Tide  I.  §§  6  to  10  (incl.).  Title  II.  §§  2  to 
4  (incl.).  Title  III.  §§  2,  6,  and  7.  With  the  exception  that  §  7  of 
Title  I.  in  the  Colorado  Statute  ends  with  the  clause :  "  By  implication 
or  operation  of  law."     (See  Genl.  Stats.  1883,  p.  508  et  seq.) 

§  1708.  The  parties  to  any  bond,  bill,  promissory  note,  or  other  in- 
strument of  writing,  may  stipulate  therein  for  the  payment  of  any 

O)  In  force  April  22, 1850  (p.  346).    Act,  5140,  §  200 ;  Stat.  1863,  p.  687 ; 
(to*)  Gen.  Laws,  1850-1864,  Practice    Act  27  April,  1863. 
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greater  or  higher  rate  of  interest  than  ten  per  cent,  per  annum,  and 
such  stipulation  contained  in  any  such  instrument  of  writing  may  be 
enforced  in  any  court  of  law  or  equity  of  the  state. (x) 


CONNECTICUT. 


In  October,  1660,  it  was  enacted  that  all  grants,  bargains,  sales,  and 
mortgages  of  houses  and  lands  should  be  in  writing,  subscribed  by  the 
grantor  and  attested.     (Revision  of  1795,  p.  417.) 

In  May,  1771,  was  enacted  the  fourth  section  of  29  Car.  II.  cap.  3. 
(Revision  of  1775,  p.  216.) 

In  October,  1788,  it  was  enacted  that  leases  for  more  than  one  year 
must  be  in  writing,  signed,  attested,  acknowledged  and  recorded,  or  be 
ineffectual  against  all  except  the  lessor  and  his  heirs.  (Revision  of 
1795,  p.  418.) 

In  May,  1821,  the  act  of  1660  was  so  amended  that  an  agent  lawfully 
authorized  in  writing  for  that  special  purpose  could  subscribe  the 
grantor's  name. 

In  May,  1821,  was  enacted  the  seventeenth  section  of  29  Car.  II. 
cap.  3.     (Revision  of  1821,  p.  247,  and  note.) 

In  June  24,  1859  (p.  44),  parol  leases  for  one  year  or  less,  under 
which  possession  shall  be  taken,  were  made  valid. 

January  1,  1875,  the  statutes  were  revised,  and  have  since  continued 
as  follows : — 

Title  18.    Chapter  vi.    Part  1. 

§  5.  All  conveyances  of  lands  shall  be  in  writing,  sealed  by  the  gran- 
tor, and  subscribed  with  his  own  hand,  or  with  his  mark  with  his  name 
thereto  annexed,  or  by  his  attorney  authorized  for  that  purpose  by  a 
power  executed  and  acknowledged  in  the  manner  provided  for  convey- 
ances, and  attested  by  two  witnesses  with  their  own  hands,  and  ac- 
knowledged, by  the  grantor  or  by  such  attorney  to  be  his  free  act  and 
deed,  etc. 

Title  19.    Chapter  xi. 

§  40.  No  civil  action  shall  be  maintained  upon  any  agreement, 
whereby  to  charge  any  executor  or  administrator,  upon  a  special  pro- 
mise, to  answer  damages  out  of  his  own  estate,  or  any  person  upon  any 
special  promise,  to  answer  for  the  debt,  default,  or  miscarriage  of  an- 

(*)  In  force  October  24, 1861  (p.  45). 
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other ;  or  upon  any  agreement  made  upon  consideration  of  marriage ; 
or  upon  any  agreement  for  the  sale  of  real  estate,  or  any  interest  in  or 
concerning  it ;  or  upon  any  agreement  that  is  not  to  be  performed  within 
one  year  from  the  making  thereof,  unless  such  agreement,  or  some  mem- 
orandum thereof,  be  made  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  his  agent ;  but  this  section  shall  not  apply  to  parol 
agreements  for  hiring  or  leasing  real  estate,  or  any  interest  therein,  for 
one  year  or  less,  in  pursuance  of  which  the  leased  premises  have  been, 
or  shall  be,  actually  occupied  by  the  lessee  or  any  person  claiming  under 
him  during  any  part  of  such  term. 

§  41.  No  agreement  for  the  sale  of  any  personal  property  for  fifty 
dollars  or  upwards,  shall  be  good,  unless  the  buyer  shall  accept  and  ac- 
tually receive  part  of  the  property  sold,  or  give  something  to  bind  the 
bargain,  or  in  part  payment,  or  unless  some  memorandum  in  writing,  of 
such  agreement,  shall  be  signed  by  the  parties  to  be  charged  therewith 
or  their  agents. 

Interest. 

Prior  to  1872  no  greater  rate  than  six  per  cent,  could  be  recovered. 
July  2,  1872  (p.  10),  an  act  was  passed  allowing  any  rate  to  be  con- 
tracted for  in  writing.  July  1,  1873  (pp.  142  and  145),  the  conven- 
tional rate  was  limited  to  seven  per  cent.  July  24, 1874  (p.  254),  seven 
per  cent,  was  made  the  legal  rate,  and  no  greater  rate  allowed.  March 
23,  1877  (p.  252),  the  legal  rate  was  reduced  to  six  per  cent.,  and  no 
higher  rate  can  now  be  enforced,  but  if  a  greater  rate  be  paid  there  can 
be  no  recovery  of  the  excess. 


DAKOTA. 


February  17,  1877,  the  following  sections  of  the  California  Code  (as 
it  then  stood)  were  adopted  in  Dakota,  with  the  exception  that  the  sum 
in  the  Dakota  "  chattel "  section  is  fifty  dollars. 

California  Civil  Code.  Dakota  Civil  Code. 
§    852             =  §    279 

§1058  =  §    610 

§1091  =  §    622 

§  1095  =  §    626.2 

§1135  =  §    634 


§  1624) 

§  2794  j" 
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§  1098.  2.  Unless  within  the  above  limitation  (12  per  cent.),  there 
is  an  express  contract  in  writing  fixing  a  different  rate,  interest  is 
payable  on  all  moneys  at  the  rate  of  seven  per  cent,  per  annum. 

Dakota  Code  of  Civil  Procedure,  §  73  =  860  of  the  California  Code 
with  this  clause  added :  "  But  this  section  shall  not  alter  the  effect  of 
any  payment  of  principal  or  interest." 


DELAWARE.    Revised  Code. 

Edition  op  1874. 
Chapter  Lxm.(y) 

§  5.  All  promises  and  assumptions,  whereby  any  person  shall  under- 
take to  answer,  or  pay,  for  the  default,  debt,  or  miscarriage  of  another, 
any  sum  under  five  dollars,  being  proved  by  the  oath  or  affirmation 
of  the  persons  to  whom  such  promise  and  assumption  shall  be  made,  are 
good  and  available  in  law  to  charge  the  party  making  such  promise  or 
assumption. 

§  6.  No  action  shall  be  brought,  whereby  to  charge  any  executor 
or  administrator  upon  any  special  promise  to  answer  damages  out  of  his 
own  estate,  or  whereby  to  charge  any  defendant,  upon  any  special  pro- 
mise, to  answer  for  the  debt,  default,  or  miscarriage  of  another  person, 
of  the  value  of  five  dollars,  and  not  exceeding  twenty-five  dollars,  un- 
less such  promise  and  assumption  shall  be  proved  by  the  oath  or  affirma- 
tion of  one  credible  witness,  or  some  memorandum,  or  note  in  writing, 
shall  be  signed  by  the  party  to  be  charged  therewith. 

§  7.  No  action  shall  be  brought  whereby  to  charge  any  person  upon 
any  agreement  made  upon  consideration  of  marriage,  or  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them,  or  upon  any  agreement  that  is  not  to  be  per- 
formed within  the  space  of  one  year  from  the  making  thereof,  or  to 
charge  any  person  whereby  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  in  any  sum  of  the  value  of  twenty-five  dollars  and 
upwards,  unless  the  same  shall  be  reduced  to  writing,  or  some  memo- 
randum, or  note  thereof,  shall  be  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  authorized 
[in  writing](z),  except  for  goods,  wares,  and  merchandise  sold  and 

(y)  In  force  since  1751.  (1  Booth's  («)  Inserted  March  4, 1869  (ch.  451). 
Laws,  327.) 
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delivered,  and  other  matters  which  are  properly  chargeable  in  an  ac- 
count, in  which  case  the  oath  or  affirmation  of  the  plaintiff,  together 
with  a  book  regularly  and  fairly  kept,  shall  be  allowed  to  be  given  in 
evidence,  in  order  to  charge  the  defendant  with  the  sums  therein  con- 
tained. 

Chapter  cxx.(a) 

§  8.  No  demise,  except  it  be  by  deed,  shall  be  effectual  for  a  longer 
term  than  one  year. 


FLORIDA.    McClellan's  Digest,  1881. 
Chapter  xxxii.(6) 

§  1.  No  estate  or  interest  of  freehold,  or  for  a  term  of  years  of  more 
than  two  years,  or  any  uncertain  interest  of,  in,  or  out  of  any  mes- 
suages, lands,  tenements,  or  hereditaments,  shall  be  created,  made, 
granted,  conveyed,  transferred,  or  released,  in  any  other  manner  than 
by  deed  in  writing,  sealed  and  delivered  in  the  presence  of  at  least  two 
witnesses,  by  the  party  or  parties  creating,  making,  granting,  conveying, 
transferring,  or  releasing  such  estate,  interest,  or  term  of  years,  or  by 
his,  her,  or  their  agent  thereunto  lawfully  authorized,  unless  by  last  will 
and  testament,  or  other  testamentary  appointment  duly  made  according 
to  law  ;  and  that  from  and  after  the  day  and  year  aforesaid,  no  estate  or 
interest,  either  of  freehold  or  term  of  years,  other  than  terms  of  years 
for  not  more  than  two  years,-or  any  uncertain  interest  of,  in,  to,  or  out 
of  any  lands,  tenements,  messuages,  or  hereditaments,  shall  be  assigned 
or  surrendered,  unless  it  be  by  deed  sealed  and  delivered  in  the  presence 
of  at  least  two  witnesses,  by  the  party  or  parties  so  assigning  or  sur- 
rendering, or  by  his,  her,  or  their  agent  thereto  lawfully  authorized,  or 
by  the  act  and  operation  of  law. 

§  2.  All  declarations  and  creations  of  trust  and  confidence  of,  or  in, 
any  messuages,  lands,  tenements,  or  hereditaments,  shall  be  manifested 
and  proved  by  some  writing  signed  by  the  party  authorized  by  law  to 
declare  or  create  such  trust  or  confidence,  or  by  his  or  her  last  will  and 
testament,  or  else  they  shall  be  utterly  void  and  of  none  effect :  Pro- 
vided,  always  9  that  where  any  conveyance  shall  be  made  of  any  lands, 
messuages,  or  tenements,  by  which  a  trust  or  confidence  shall,  or  may 

(a)  In  force  since  Feb.  5,  1829  (p.     (6)  In  force  since  Nov.  15, 1828. 
368). 
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i 
arise,  or  result,  by  the  implication  or  construction  of  law,  or  be  trans- 
ferred or  extinguished  by  the  act  or  operation  of  law,  then,  and  in  every 
such  case,  such  trust  or  confidence  Bhall  be  of  the  like  force  and  effect 
as  the  same  would  have  been  if  this  statute  had  not  been  made,  any- 
thing herein  contained  to  the  contrary  thereof  in  any  wise  notwith- 
standing. 

§  3.  All  grants,  conveyances,  or  assignments  of  trust  or  confidence 
of  or  in  any  lands,  tenements,  or  hereditaments,  or  of  any  estate  or 
interest  therein,  shall  be  by  deed  sealed  and  delivered  in  the  presence  of 
two  witnesses,  by  the  party  granting,  conveying,  or  assigning  the  same, 
or  by  his  or  her  attorney  or  agent  thereunto  lawfully  authorized,  or  by 
last  will  and  testament  duly  made  and  executed,  or  else  the  same  shall 
be  void  and  of  none  effect. 

Chapter  xxtx. 

$  1.  No  action  shall  be  brought  whereby  to  charge  any  executor  or 
administrator  upon  any  special  promise  to  answer,  or  pay  any  debt  or 
damages  out  of  his  own  estate,  or  whereby  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,  or  to  charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage,  or  upon  any  contract  for  the  sale  of  lands, 
tenements,  or  hereditaments,  or  of  any  uncertain  interest  in,  or  concern- 
ing them,  or  for  any  lease  thereof  for  a  longer  term  than  one  year,  or 
upon  any  agreement  that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  unless  the  agreement  or  promise  upon 
which  such  action  shall  be  brought,  or  some  note  or  memorandum 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  by  some  other  person  by  him  thereunto  lawfully  author- 
ized. (<?) 

§  2.  That  no  contract  for  the  sale  of  any  personal  property,  goods, 
wares,  or  merchandise,  shall  be  good  unless  the  buyer  shall  accept  the 
goods  or  part  of  them  so  sold,  and  actually  receive  the  same,  or  give 
something  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  some 
note  or  memorandum  in  writing  of  the  said  bargain  or  contract  be 
made,  and  signed  by  the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized. (c) 

§  3.  All  contracts  appertaining  to  all  agricultural,  lumber,  rafting 
and  milling  business  shall  be  made  in  writing  and  be  fully  explained  to 
the  parties  contracted  with,  before  two  credible  witnesses,  which  contract 
shall  be  in  duplicate,  one  copy  to  be  retained  by  the  employer  and  the 

(c)  In  force  since  Nov.  15,  1828. 
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other  filed  with  some  judicial  officer  of  the  state  and  county  in  which 
the  parties  may  be  residing  at  the  date  of  the  contract,  with  the  affi- 
davit of  one  or  both  witnesses,  setting  forth  that  the  terms  and  effect  of 
such  contract  were  fully  explained,  and  that  he,  she,  or  they  had  volun- 
tarily entered  into  and  signed  the  contract,  and  no  contract  shall  be  of 
any  validity  against  any  person  unless  so  executed  and  filed  :  Provided, 
That  contracts  for  service  or  labor  may  be  made  for  a  less  time  than  thirty 
days  by  parol,  (d) 

§  7.  No  person  or  persons  shall  be  liable  to  pay  for  any  newspaper  or 
newspapers,  any  periodical  or  periodicals,  or  any  document  or  docu- 
ments, unless  he,  she,  or  they  shall  subscribe  therefor,  or  order  the 
same  in  writing,  (e) 


GEORGIA, 


Feb.  25,  1784,  it  was  enacted  that  all  English  laws  in  force  in  Georgia 
in  1776  should  be  continued  in  force  as  if  re-enacted.  This  included 
29  Car.  II.  c.  3  (vide  Prince  Laws  of  Ga.  (1820),  p.  310). 

Jan.  19,  1852,  provided  that  the  memorandum  upon  which  to  charge 
the  defendant  for  the  debt  of  another,  need  not  express  the  considera- 
tion. (/) 

Jan.  1,  1862,  the  laws  were  codified.  The  following  sections  are 
taken  from  the  edition  of  1882,  and,  unless  noted  to  the  contrary,  went 
into  effect  Jan.  1,  1862. 

CODE  1882. 

§  1950.  To  make  the  following  obligations  binding  upon  the  promissor 
the  promise  must  be  in  writing,  signed  by  the  party  to  be  charged 
therewith,  or  some  person  by  him  lawfully  authorized,  viz : — 

1.  A  promise  by  an  executor,  administrator,  guardian,  or  trustee  to 
answer  damages  out  of  his  own  estate. 

2.  A  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another. 

3.  Any  agreement  made  upon  consideration  of  marriage  except  mar- 
riage articles  as  hereinbefore  provided. 

4.  Any  contract  for  the  sale  of  lands  or  any  interest  in  or  concerning 
them. 

(d)  This  act  as  originally  passed,  (/)  This  act  was  not  repealed  by 
Jan.  12,  1866,  referred  to  all  contracts  Act  Feb.  16, 1856,  as  the  marginal  note 
made  with  negroes,  but  to  no  other  indicates  ;  see  32  Ga.  129 ;  but  it  was 
contracts.  omitted  from  the  revision  of  1862,  and 

(e)  In  force  Jan.  23, 1851.  has  not  since  been  re-enacted. 
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5.  Any  agreement  (except  contracts  with  overseers)  that  is  not  to  be 
performed  within  one  year  from  the  making  thereof. 

6.  Any  promise  to  revive  a  debt  barred  by  the  acts  of  limitation.^) 

7.  Any  contract  for  the  sale  of  goods,  wares,  and  merchandise  in 
existence  or  not  in  esse  to  the  amount  of  fifty  dollars  or  more,  except 
the  buyer  shall  accept  part  of  the  goods  sold  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  bargain  or  in  part  pay- 
ment. 

8.  An  acceptance  of  a  bill  of  exchange.  (A) 

§  1951.  The  foregoing  section  does  not  extend  to  the  following 
cases,  (i)  viz  : — 

1.  Where  the  contract  has  been  fully  executed. 

2.  Where  there  has  been  performance  on  one  side,  accepted  by  the 
other  in  accordance  with  the  contract. 

3.  Where  there  has  been  such  part  performance  of  the  contract  as 
would  render  it  a  fraud  of  the  party  refusing  to  comply  if  the  court 
did  not  compel  a  performance. 

§  2050.  The  legal  rate  of  interest  shall  remain  seven  per  centum  per 
annum,  where  the  rate  per  cent,  is  not  named  in  the  contract,  and  any 
higher  rate  must  be  specified  in  writing,  but  in  no  event  to  exceed  eight 
per  cent,  per  annum. (j) 

§  2268.  Remainders  cannot  be  created  by  parol. 

§  2280.  Contracts  creating  the  relation  of  landlord  and  tenant  for 
any  time,  not  exceeding  one  year,  may  be  by  parol,  and,  if  made  for  a 
greater  time,  shall  have  the  effect  of  a  tenancy  at  will. 

§  2310.  All  express  trusts  must  be  created  or  declared  in  writing. 

§  2317.  In  ail  cases  where  a  trust  is  sought  to  be  implied,  the  court 
may  hear  parol  evidence  of  the  nature  of  the  transaction,  or  the  cir- 
cumstances, or  conduct  of  the  parties,  either  to  imply  or  rebut  a  trust. 

(g)  Thin  provision  is  the  result  of  scribed  by  him,  or  some  one  authorized 

two  acts:    Feb.    20,    1854   (Laws  of  by  him." 

1855-6,  p.  238),   and  March  6,  1856  (A)  Passed  in  session  of  1880-1,  p.  62. 

(id.  p.  235).    The  older  act  required  a  (0  Passed  Feb.  20  1854  (p.  58),  as 

writing  to  Btop  the  running  of  the  follows :  "  The  Statute  of  Frauds  and 

Statute  of  Limitations,  and  the  later  Perjuries  shall   not  operate  in  oases 

one  required  a  writing  to  remove  the  where  there  has  been  a  performance  of 

bar.    In  the  code  of  1862,  the  section  the  agreement  either  in  whole  or  in 

appeared  as  given  above.    Also  a  sec-  part.1' 

tion  (2934  of  present  code,  and  2883  of  (j)  In  force  Oct.  14, 1879  (p.  184). 
code  of  1862)  in  the  chapter  concern-  Prior  to  Feb.  19,  1873  (p.  52),  no  con- 
ing limitation  of  actions,  which  pro-  ventional  rate  was  allowed.  From 
vides  that  the  promise  must  be  "either  1873  to  the  present  act  the  conven- 
in  the  party's  own  handwring  or  sub-  tional  rate  was  unlimited. 
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§  2621.  No  note  or  memorandum  in  writing  shall  be  necessary  to 
charge  any  one  at  a  judicial  sale.(y) 

§  2630.  In  cases  of  sales  by  auction,  the  auctioneer  shall  be  con- 
sidered agent  of  both  parties,  so  far  as  to  dispense  with  any  further 
memorandum  in  writing  than  his  own  entries. 

§  2794.  .  •  .  Such  contract  [viz.,  a  contract  of  fire  insurance]  to 
be  binding  must  be  in  writing,  but  delivery  is  not  necessary  if,  in  other 
respects,  the  contract  is  consummated. 

§  3187.  The  specific  performance  of  a  parol  contract  as  to  land  will 
be  decreed  if  the  defendant  admits  the  contract,  or  if  it  be  so  far 
executed  by  the  party  Beeking  relief,  and  at  the  instance,  or  by  the 
inducements  of  the  other  party,  that  if  the  contract  be  abandoned  he 
cannot  be  restored  to  his  former  position.  Full  payment  alone,  accepted 
by  the  vendor,  or  partial  payment,  accompanied  with  possession,  or 
possession  alone  with  valuable  improvements,  if  clearly  proved  in  each 
case  to  be  done  with  reference  to  the  parol  contract,  will  be  sufficient 
part  performance  to  justify  a  decree. 


IDAHO. 


January  21, 1864  (p.  540),  was  passed  the  Idaho  Statute  of  Frauds, 
being  a  verbatim  copy  of  the  New  York  Statutes  at  Large,  Fart  II. 
Chap.  VII.  Title  L  $$  6  to  10  (inch).  Title  II.  §§  2  to  4  (incl.). 
Title  III.  §§  2,  6  and  7  j  with  the  exception  that  §  7  of  Title  I.  in  the 
Idaho  Statute  ends  with  the  clause:  "by  implication  or  operation  of 
law/'  and,  also,  the  sum  in  the  "  chattel"  section  is  two  hundred  dollars. 

Act  Jan.  23, 1864  (p.  558). 
%e  acknowledgment  of  promise  shall  be  sufficient  of  a  new  continuing 
contract  whereby  to  take  the  case  out  of  the  operation  of  this  statute,^) 
unless  the  same  be  contained  in  some  writing  signed  by  the  party  to  be 
charged  thereby. 

Act  Feb.  21,  1879  (pp.  7-8). 
§  5.  Parties  may  .agree  in  writing  for  the  payment  of  any  rate  of 
interest  on  money  due  or  to  become  due  on  any  contract  not  to  exceed 
the  sum  of  one  and  one-half  per  cent,  per  month,  etc.(Z) 

01)  In  force  Deo.  2ft,  1«31  (i>.  138).      Act  of  Jan.  12, 1875  (p.  646),  the  limit 
(k)  The  Statute  of  Limitations.  was  2  per  cent,  per  month ;  and  before 

(0  Prior  to  this  act  and  under  the    that  act  the  rate  was  unlimited. 
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ILLINOIS. 

February  16,  1827  (Rev.  Laws,  1833,  p.  313),  was  passed  the  fourth 
section  of  29  Car.  II.  c.  3,  the  land  clause  reading  "  or  upon  any  con- 
tract for  the  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them  for  a  longer  time  than  one  year ;"  and  the  con- 
clusion containing  the  words  "  promise  or  agreement." 

This  section  is  now  superseded  by  sections  1  and  2  below.  The  fol- 
lowing is  now  the  law  on  this  subject : — 

Revised  Statutes,  1883. 

Chapter  lix. 

§  1.  No  action  shall  be  brought,  whereby  to  charge  any  executor  or 
administrator  upon  any  special  promise  to  answer  any  debt  or  damages 
out  of  his  own  estate,  or  whereby  to  charge  the  defendant  upon  any 
special  promise  to  answer  for  the  debt,  default  or  miscarriage  of  another 
person,  or  to  charge  any  person  upon  any  agreement  made  upon  con- 
sideration of  marriage,  or  upon  any  agreement  that  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof,  unless  the  promise 
or  agreement  upon  which  such  action  shall  be  brought,  or  some  memo- 
randum or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to 
be  charged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized,  (m) 

§  2.  No  action  shall  be  brought  to  charge  any  person  upon  any  con- 
tract for  the  sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in 
or  concerning  them,  for  a  longer  term  than  one  year,  unless  such  con- 
tract or  some  memorandum  or  note  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  lawfully  authorized  in  writing,  signed  by  such  party.  This  section 
shall  not  apply  to  sales  upon  execution  or  by  any  officer  or  person  pur- 
suant to  a  decree  or  order  of  any  court  of  record  in  this  state. (n) 

§  3.  The  consideration  of  any  such  promise  or  agreement  need  not  be 
set  forth  or  expressed  in  the  writing,  but  may  be  proved  or  disproved 
by  parol  or  other  legal  evidence. (o) 

§  9.  All  declarations  or  creations  of  trusts  or  confidences  of  any  lands, 
tenements  or  hereditaments,  shall  be  manifested  and  proved  by  some 
writing  signed  by  the  party  who  is  by  law  enabled  to  declare  such  trust, 

(m)  In  force  July  1, 1874  (Rev.  Ste.  (o)  In  foroe  July  1,  1874  (Rev.  Sts. 
1874,  oh.  59,  $  1).  1874,  oh.  59,  §  3). 

(it)  In  foroe  March  27, 1869  (p.  363). 
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or  by  his  last  will  in  writing ;  or  else  they  shall  be  utterly  void  and  of  no 
effect :  Provided,  that  resulting  trust  or  trusts  created  by  construction, 
implication  or  operation  of  law,  need  not  be  in  writing,  and  the  same 
may  be  proved  by  parol,  (p) 

Chapter  lxxiv. 

§  4.  In  all  written  contracts  it  shall  be  lawful  for  the  parties  to  stipu- 
late or  agree  that  eight  per  cent,  per  annum,  or  any  less  sum  of  interest, 
shall  be  taken  and  paid  upon  every  one  hundred  dollars  of  money  loaned, 
or  in  any  manner  due  and  owing  from  any  person  or  corporation  to  any 
other  person  or  corporation  in  this  state,  and  after  that  rate  for  a  greater 
or  less  sum,  or  for  a  longer  or  shorter  time,  except  as  herein  provided. (q) 

Chapter  lxxxiii. 

§  16.  Actions  on  bonds,  promissory  notes,  bills  of  exchange,  written 
leases,  written  contracts,  or  other  evidences  of  indebtedness  in  writing, 
shall  be  commenced  within  ten  years  next  after  the  cause  of  action  ac- 
crued ;  but  if  any  payment  or  new  promise  to  pay  shall  have  been  made, 
in  writing,  on  any  bond,  note,  bill,  lease,  contract,  or  other  written  evi- 
dence of  indebtedness,  within  or  after  the  said  period  of  ten  years,  then 
an  action  may  be  commenced  thereon  at  any  time  within  ten  years  after 
the  time  of  such  payment  or  promise  to  pay.(r) 


INDIANA. 

January  21,  1818  (Rev.  L.  1824,  p.  216),  was  passed  29  Car.  II.  c. 
3,  verbatim,  except  that  the  amount  named  in  the  chattel  section  was 
thirty  dollars. 

(jo)  In  force  February  16, 1827  (Rev.  (r)  In  force  July  1,  1872  (p.  559). 

Laws  111.,  1833,  p.  314).  As  to  unwritten  obligations  the  limita- 

(q)  January  31,  1857  (p.  46),  con-  tion  is  five  years,  both  on  the  original 
ventional  interest  not  to  exceed  ten  per  claim  and  under  a  new  written  promise, 
cent,  was  allowed  in  written  or  verbal  Prior  to  this  act  the  limitation  on  writ- 
contracts,  ten  obligations  was  sixteen  years,  and 

July  1, 1874  (Rev.  Sts.  1874,  p.  614),  could  be  revived  by  part  payment,  but 

conventional   interest    (still    ten  per  nothing  was  said  as  to  a  new  promise, 

cent.)  could  only  be  recovered  in  writ-  (Act  Maroh  3,  1845,  Rev.  Laws,  1845, 

ten  contracts.  p.   349.)    But  the   provisions    as   to 

July  1,  1879  (p.  185),  the  oonven-  unwritten   obligations  have  remained 

tional  rate  was  limited  to  eight  per  unchanged  since  Nov.  5,  1849  (p.  37). 
cent. 
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1843.     The  statutes  were  revised. 

May  6,  1852,  another  revision  went  into  effect  and  is  still  the  law. 
The  revision  of  1843  differs  from  that  of  1852,  as  follows  :  The  fourth 
clause  of  §  4904  (below)  read  "  upon  any  contract  for  the  sale  of  lands, 
tenements,  or  hereditaments,  or  of  any  interest  in  or  concerning  them." 
§  4909  (below)  had  the  words  "  representation  or  assurance,"  and  the 
restricting  clause,  "  when  such  action  is  brought  by  the  person  to  whom 
such  representation  or  assurance  was  made." 

The  following  section  was  omitted  in  the  revision  of  1852 :  ch.  33, 
§  23 :  The  terms  "  estate"  and  "  interest  in  lands,"  as  used  in  this 
chapter,  shall  be  construed  to  embrace  every  estate  and  interest,  free- 
hold and  chattel,  legal  and  equitable,  present  and  future,  vested  and 
contingent,  in  lands,  tenements,  and  hereditaments. 

Revised  Statutes,  1881. 

§  301.  No  acknowledgment  or  promise  shall  be  evidence  of  a  new  or 
continuing  contract,  whereby  to  take  the  case  out  of  the  provisions  of 
this  act, (5)  unless  the  same  be  contained  in  some  writing  signed  by  the 
party  to  be  charged  thereby. 

§  4180.  Contracts  by  telegraph,  between  two  or  more  persons,  shall 
be  considered  as  contracts  in  writing.  (Act  May  13, 1852,  Rev.  Sts. 
1852,  p.  482.) 

§  4904.  No  action  shall  be  brought  in  any  of  the  following  cases : — 

First  To  charge  an  executor  or  administrator,  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate. 

Second.  To  charge  any  person,  upon  any  special  promise,  to  answer 
for  the  debt,  default,  or  miscarriage  of  another. 

Third.  To  charge  any  person  upon  any  agreement  or  promise  made 
in  consideration  of  marriage. 

Fourth.  Upon  any  contract  for  the  sale  of  lands. 

Fifth.  Upon  any  agreement  that  is  not  to  be  performed  within  one 
year  from  the  making  thereof. 

Unless  the  promise,  contract,  or  agreement,  upon  which  such  action 
shall  be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writ- 
ing and  signed  by  the  party  to  be  charged  therewith,  or  by  some  person 
thereunto  by  him  lawfully  authorized ;  excepting,  however,  leases  not 
exceeding  the  term  of  three  years. 

$  4905.  The  consideration  of  any  such  promise,  contract,  or  agree- 
ment need  not  be  set  forth  in  such  writing,  but  may  be  proved. 

(*)  The  Statute  of  Limitations. 
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§  4906.  Every  conveyance  of  any  existing  trust  in  lands,  goods,  or 
things  in  action,  unless  the  same  shall  be  in  writing,  signed  by  the  party, 
making  the  same,  or  his  lawful  agent,  shall  be  void. 

§  4907.  Nothing  contained  in  any  law  in  this  state  shall  be  construed 
to  prevent  any  trust  from  arising,  or  being  extinguished,  by  implication 
of  law. 

§  4908.  Nothing  contained  in  any  statute  of  this  state  shall  be  con- 
strued to  abridge  the  powers  of  courts  to  compel  the  specific  perform- 
ance of  agreements  in  cases  of  part  performance  of  such  agreements. 

§  4909.  No  action  shall  be  maintained  to  charge  any  person  by  reason 
of  any  representation  made  concerning  the  character,  conduct,  credit, 
ability,  trade,  or  dealings  of  any  other  person,  unless  such  representa- 
tion be  made  in  writing,  and  signed  by  the  party  to  be  charged  thereby, 
or  by  some  person  thereunto  by  him  legally  authorized. 

§  4910.  No  contract  for  the  sale  of  any  goods  for  the  price  of  fifty 
dollars  or  more,  shall  be  valid,  unless  the  purchaser  shall  receive  part 
of  such  property,  or  shall  give  something  in  earnest  to  bind  the  bargain, 
or  in  part  payment,  or  unless  some  note  or  memorandum  in  writing  of 
the  bargain  be  made,  and  signed  by  the  party  to  be  charged  thereby,  or 
by  some  person  thereunto  by  him  lawfully  authorized. 

§  4925.  All  conveyances,  bonds,  and  powers  of  attorney  for  the  con- 
veyance of  real  estate,  or  of  any  interest  therein,  shall  be  executed  with 
a  seal. 

Chapter  lxxiv. 

§  5198.  The  interest  on  loans  or  forbearance  of  money,  goods,  or 
things  in  action,  when  the  parties  do  not  agree  on  the  rate,  shall  be  six 
dollars  a  year  on  one  hundred  dollars,  and  at  that  rate  for  a  greater  or 
less  sum,  or  for  a  shorter  or  longer  time ;  but  it  may  be  taken  yearly, 
or  for  a  shorter  period  in  advance.  No  agreement  to  pay  a  higher  rate 
shall  be  valid,  unless  the  same  be  in  writing,  signed  by  the  party  to  be 
charged  thereby ;  and  in  such  case  it  shall  not  be  lawful  to  contract  for 
more  than  eight  per  centum  per  annum.(t) 

(0  In  force  May  31,  1879  (p.  43)  ;  cent.    Under  the  revision  of  1843  (p. 

the  legal  rate  has  always  been  6  per  580),  no  rate  greater  than  6  per  cent, 

oent.    February  1,  1831  (p.  290),  any  was  allowed.    Maroh  9,  1867  (p.  151), 

rate  could  be  collected  if  agreed  to  in  10  per  oent.  allowed  if  contracted  for  in 

writing.     February   2,   1833   (p.   43),  writing, 
conventional  rate  restricted  to  10  per 
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IOWA. 


February  5,  1851,  went  into  effect  the  Code  of  Iowa.  The  following 
is  from  the  revision  of  1880.     The  changes  since  1851  are  noted. 

McClain's  Annotated  Statutes,  1880. 

§  1934.  Declarations  or  creations  of  trusts  or  powers  in  relation  to 
real  estate  must  be  executed  in  the  same  manner  as  deeds  of  conveyance, 
but  this  provision  does  not  apply  to  trusts  resulting  from  the  operation 
or  construction  of  law. 

§  2077.  The  rate  of  interest  shall  be  six  cents  on  the  hundred  by  the 
year.  .  .  .  .  In  all  of  the  cases  above  contemplated,  parties  may 
agree  in  writing  for  the  payment  of  interest  not  exceeding  ten  cents  on 
the  hundred  by  the  year.(«) 

§  2539.  Causes  of  action  founded  on  contract  are  revived  by  an  ad- 
mission that  the  debt  is  unpaid,  as  well  as  by  a  new  promise  to  pay  the 
same.  But  such  admission  or  new  promise  must  be  in  writing,  signed 
by  the  party  to  be  charged  thereby. 

§  3663.  Except  when  otherwise  specially  provided,  no  evidence  of  the 
contracts  enumerated  in  the  next  succeeding  section  is  competent,  unless 
it  be  in  writing  and  signed  by  the  party  charged  or  by  his  lawfully 
authorized  agent. 

§  3664.  Such  contracts  embrace — 

1.  Those  in  relation  to  the  sale  of  personal  property,  when  no  part  of 
the  property  is  delivered,  and  no  part  of  the  price  is  paid ; 

2.  Those  made  in  consideration  of  marriage  ;(v) 

3.  Those  wherein  one  person  promises  to  answer  for  the  debt,  default, 
or  miscarriage  of  another,  including  promises  by  executors  to  pay  the 
debt  of  their  principal  from  their  own  estate ; 

4.  Those  for  the  creation  or  transfer  of  any  interest  in  lands,  except 
leases  for  a  term  not  exceeding  one  year ; 

5.  Those  that  are  not  to  be  performed  within  one  year  from  the 
making  thereof. 

§  3665.  The  provision  of  the  first  subdivision  of  the  preceding  section, 
does  not  apply  when  the  article  of  personal  property  sold  is  not  at  the 

(u)  December  29, 1838  (p.  276),  oon-        (v)  Prior  to  the  revision  of  1873, 

ventional  rate  limited  to  20  per  cent.  there  was  inserted  here  the  clause, 

February  5,  1851  (p.  149),  conven-  "  but     not     including    promises    to 

tional  rate  unlimited.  marry.1' 

February  9,  1853  (p.   67),  present 
act  passed. 
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time  of  the  contract  owned  by  the  vendor  and  ready  for  delivery,  but 
labor,  skill,  or  money,  are  necessarily  to  be  expended  in  producing  or 
procuring  the  same ;  nor  do  those  of  the  fourth  subdivision  of  said  section 
apply  where  the  purchase-money,  or  any  portion  thereof,  has  been  re- 
ceived by  the  vendor,  or  when  the  vendee,  with  the  actual  or  implied 
consent  of  the  vendor,  has  taken  and  held  possession  thereof  under  and 
by  virtue  of  the  contract,  or  when  there  is  any  other  circumstance,  which, 
by  the  law  heretofore  in  force,  would  have  taken  a  case  out  of  the  Statute 
of  Frauds. 

§  3666.  The  above  regulations  relating  merely  to  the  proof  of  con- 
tracts, do  not  prevent  the  enforcement  of  those  which  are  not  denied  in 
the  pleadings,  unless  in  cases  where  the  contract  is  sought  to  be  en- 
forced, or  damages  to  be  recovered  for  the  breach  thereof,  against  some 
person  other  than  him  who  made  it. 

§  8667.  Nothing  in  the  above  provisions  shall  prevent  the  party 
himself,  against  whom  the  unwritten  contract  is  sought  to  be  enforced, 
from  being  called  as  a  witness  by  the  opposite  party,  nor  his  oral  testi- 
mony from  being  evidence. 


KANSAS.     Compiled  Laws,  1879. 

§  1019.  The  use  of  private  seals  in  written  contracts  (except  the  seals 
of  corporations)  is  abolished,  and  the  addition  of  a  private  seal  to  an  in- 
strument of  writing  shall  not  affect  its  character  in  any  respect.  [In 
force  Feb.  9,  1859  (p.  301).] 

§  1020.  All  contracts  in  writing,  signed  by  the  party  bound  thereby, 
or  his  authorized  agent  or  attorney  shall  import  a  consideration.  [In 
force  Feb.  9,  1859  (p.  301).] 

§  1022.  All  contracts,  promises,  assumptions,  or  undertakings,  either 
written  or  verbal,  made  in  good  faith,  and  without  fraud,  collusion,  or 
circumvention,  for  the  sale  or  purchase  of  improvements  made  on  the 
lands  owned  by  the  government  of  the  United  States,  shall  be  deemed 
valid,  and  maybe  sued  upon  as  other  contracts.  [In  force  June  1, 1859 
(p.  802).] 

§  1031.  Declarations  or  creations  of  trust  or  powers,  in  relation 
of  real  estate,  must  be  executed  in  the  same  manner  as  deeds  of  con- 
veyance; but  this  provision  does  not  apply  to  trusts  resulting  from 
the  operation  or  construction  of  law.  [In  force  October  31,  1868 
(p.  1096).] 
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§  6042.  No  trust  concerning  lands,  except  such  as  may  arise  by  im- 
plication of  law,  shall  be  created  unless  in  writing,  signed  by  the  party 
creating  the  same,  or  by  his  attorney  thereto  lawfully  authorized  in 
writing. 

§  6047.  When  a  conveyance  for  a  valuable  consideration  is  made  to 
one  person,  and  the  consideration  therefor  paid  by  another,  no  use  or 
trust  shall  result  in  favor  of  the  latter,  but  the  title  shall  vest  in  the 
former,  subject  to  the  provisions  of  the  next  two  sections.(i^) 

§  2663.  No  leases,  estates,  or  interests  of,  in,  or  out  of  lands,  exceed- 
ing one  year  in  duration,  Bhall  at  any  time  hereafter  be  assigned  or 
granted,  unless  it  be  by  deed  or  note,  in  writing,  signed  by  the  party  so 
assigning  or  granting  the  same,  or  their  agents  thereunto  lawfully 
authorized,  by  writing,  or  by  act  and  operation  of  law.  [In  force  June 
1,  1859  (p.  422).] 

§  2664.  No  action  shall  be  brought  whereby  to  charge  a  party  upon 
any  special  promise,  to  answer  for  the  debt,  default,  or  miscarriage  of 
another  person,  or  to  charge  any  executor  or  administrator  upon  any 
special  promise  to  answer  damages  out  of  his  own  estate,  or  to  charge 
any  person  upon  any  agreement  made  upon  consideration  of  marriage, 
or  upon  any  contract  for  the  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them,  or  upon  any  agreement  that  is 
not  to  be  performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  or  her  lawfully  authorized.     [In  force  June  1,  1859  (p.  422).] 

§  2922.  The  parties  to  any  bond,  bill,  promissory  note,  or  other  in- 
strument in  writing  for  the  payment  or  forbearance  of  money,  may 
stipulate  therein  for  interest  receivable  upon  the  amount  of  such  bond, 

(w)  The  first  of  these  "  two  see-  chased  the  land  with  moneys  not  his 
turns"  provides  that,  tinder  oonvey-  own  ;  or  where  it  shall  be  made  to  ap- 
ances  in  fraud  of  creditors,  a  trust  pear  that,  by  agreement  and  without 
shall  arise  in  certain  cases,  and  the  any  fraudulent  intent,  the  party  to 
second  one  (§  6049)  is  as  follows :  "  The  whom  the  conveyance  was  made,  or  in 
provisions  of  the  section  next  before  whom  the  title  shall  vest,  was  to  hold 
the  last  shall  not  extend  to  cases  where  the  land  or  some  interest  therein  in 
the  alienee  shall  have  taken  an  abso-  trust  for  the  party  paying  the  pur- 
lute  conveyance  in  his  own  name  with-  chase-money  or  some  part  thereof." 
out  the  consent  of  the  person  with  These  provisions,  i.e.,  §§  6042,  6043, 
whose  money  the  consideration  was  6047,  6048,  and  6049  were  adopted 
paid,  or  where  such  alienee,  in  viola-  February  6, 1858.  See  Compiled  Laws, 
tion  of  some  trust,  shall  have  pur-  1862,  ch.  209,  pp.  897-8. 
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bill,  note,  or  other  instrument  of  writing :  Provided,  That  no  person 
shall  recover  in  any  court  more  than  twelve  per  cent,  interest  thereon 
per  annum.(o:) 

§  3545.  In  any  case  founded  on  contract,  when  any  part  of  the 
principal  or  interest  shall  have  been  paid,  or  an  acknowledgment  of  an 
existing  liability,  debt,  or  claim,  or  any  promise  to  pay  the  same  shall 
have  been  made,  an  action  may  be  brought  in  such  case  within  the 
period  prescribed  for  the  same,  after  such  payment,  acknowledgment, 
or  promise ;  but  such  acknowledgment  or  promise  must  be  in  writing, 
signed  by  the  party  to  be  charged  thereby.  [In  force  June  1,  1859 
(p.  86).] 


KENTUCKY. 


Constitution  of  1792,  Art.  VIII.  sec.  6,  provided  that  all  laws  of 
Virginia  then  existing,  and  not  repugnant  to  the  Constitution,  should 
be  continued  in  force  in  the  new  state  of  Kentucky.^)  December  14, 
1796  (1  Litt  Laws,  p.  371),  was  passed  29  Car.  II.  c.  3,  s.  4,  the 
land  clause  reading  in  place  of  "  or  any  interest,  etc.,"  as  follows,  "  or 
the  making  any  lease  thereof  for  the  longer  term  than  one  year ;"  and 
the  conclusion  containing  the  words  "  promise  or  agreement." 

July  1,  1852,  the  laws  were  revised  and  are  now  as  follows,  the 
changes  since  1852  being  noted : — 

General  Statutes,  1881. 
Chapter  xxii. 

§  1.  No  action  shall  be  brought  to  charge  any  person  : — 
First,  for  a  representation  or  assurance  concerning  the  character, 
conduct,  credit,  ability,  trade,  or  dealings  of  another,  made  with  intent 
that  such  other  may  obtain  thereby  credit,  money,  or  goods ;  nor, 

Secondly,  upon  a  promise  to  pay  a  debt  contracted  during  infancy,  or 
a  ratification  of  a  contract  or  promise  made  during  infancy  ;  nor, 

(x)  In  1855,  the  conventional  rate  present  by  having  in  place  of    the 

was  unlimited.    February  16,  1860  (p.  proviso,  this  clause,  "  at  any  rate  not 

129) ,  a  limit  of  20  per  cent,  was  placed  exceeding  twelve  percent,  per  annum." 

upon  it.    October  31,  1868  (p.  525),  The  present  section  took  effect,  June 

this  was  reduced  to  12  per  cent. ;  the  20,  1872  (p.  284). 

section  then  passed,  differed  from  the  (x1)   Vide  ante,  §  2. 
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Thirdly,  upon  a  promise  of  a  personal  representative  as  such  to 
answer  any  liability  of  his  decedent  out  of  his  own  estate  ;  nor 

Fourthly ',  upon  a  promise  to  answer  for  the  debt,  default,  or  misdoing 
of  another ;  nor, 

Fifthly,  upon  any  agreement  made  in  consideration  of  marriage,  ex- 
cept mutual  promises  to  marry ;  nor, 

Sixthly,  upon  any  contract  for  the  sale  of  real  estate,  or  any  lease 
thereof  for  longer  term  than  one  year ;  nor, 

Seventhly,  upon  any  agreement  which  is  not  to  be  performed  within 
one  year  of  the  making  thereof.  Unless  the  promise,  contract,  agree- 
ment, representation,  assurance,  or  ratification,  or  some  memorandum 
or  note  thereof,  be  in  writing,  and  signed(y)  by  the  party  to  be  charged 
therewith,  or  by  his  authorized  agent.  But  the  consideration  need  not 
be  expressed  in  the  writing ;  it  may  be  proved  when  necessary,  or  dis- 
proved by  parol  or  other  evidence. 

§  2.  A  seal  or  scroll  shall  in  no  case  be  necessary  to  give  effect  to  a 
deed  or  other  writing.  All  unsealed  writings  shall  stand  upon  the  same 
footing  with  sealed  writings,  having  the  same  force  and  effect,  and  upon 
which  the  same  actions  may  be  founded.  But  this  section  shall  not 
apply  nor  shall  it  alter  any  law  requiring  the  state  or  county  seal,  or 
the  seal  of  a  court,  corporation,  or  notary  to  any  writing.  [In  force 
February  4,  1812  (4  Litt.  Laws,  385).] 

§  20.  No  person  shall  be  bound  as  the  surety  of  another,  by  the  act 
of  an  agent,  unless  the  authority  of  the  agent  is  in  writing  signed  by 
the  principal ;  or  if  the  principal  do  not  write  his  name,  then  by  his 
sign  or  mark,  made  in  the  presence  of  at  least  one  credible  attesting 
witness.     [In  force  December  1, 1873  (Genl.  Sts.  p.  252).] 

Chapter  xxiv. 

$  2.  No  estate  of  inheritance,  or  freehold,  or  for  a  term  of  more  than 
one  year,  (2)  in  lands,  shall  be  conveyed,  unless  by  deed  or  will.  [In 
force  January  1,  1797.] 

Chapter  lx. 
Article  II. 

§  1.  It  shall  be  lawful  for  all  persons  to  contract  by  memorandum  in 
writing,  signed  by  the  party  or  parties  chargeable  thereon,  and  not 

(y)  In  Revision  of  1859  the  words,  (*)  From  Jan.  1,  1797,  to  July  1, 
"  at  the  close  thereof,"  are  found  here.     1852,  this  was  five  years. 
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otherwise,  to  pay  or  receive  an y  rate  of  interest  for  the  loan  or  forbear- 
ance of  money  which  may  be  agreed  on  by  the  parties  to  such  contract, 
greater  than  six  and  not  exceeding  eight  dollars  upon  one  hundred  dol- 
lars for  a  year ;  and  at  the  same  rate  for  a  greater  or  less  sum,  and  for 
a  longer  or  shorter  time. (a) 

Chapter  lxiii. 

§  19.  When  a  deed  shall  be  made  to  one  person,  and  the  considera- 
tion shall  be  paid  by  another,  no  use  or  trust  shall  result  in  favor  of  the 
latter,  but  this  shall  not  extend  to  any  case  in  which  the  grantee  shall 
have  taken  a  deed  in  his  own  name  without  the  consent  of  the  person 
paying  the  consideration,  or  where  the  grantee,  in  violation  of  some 
trust,  shall  have  purchased  the  lands  and  deeds  with  the  effects  of 
another  person. 


LOUISIANA. 

Revised  Civil  Code  of  1875. 

Art.  2275.  Every  transfer  of  immovable  property  or  slaves  must  be 
in  writing  ;  but  if  a  verbal  sale,  or  other  disposition  of  such  property, 
be  made,  it  shall  be  good  against  the  vendor,  as  well  as  against  the  ven- 
dee, who  confesses  it  when  interrogated  on  oath,  provided  actual  de- 
livery has  been  made  of  the  immovable  property  or  slaves  thus  sold. 
[In  force  1824,  vide  C.  C.  1824,  §  2255.] 

Art.  2276.  Neither  shall  parol  evidence  be  admitted  against  or  be- 
yond what  is  contained  in  the  acts,  nor  on  what  may  have  been  said 
before,  or  at  the  time  of  making  them,  or  since.  [  In  force  1824,  vide 
C.  C.  1824,  §2256.] 

Art.  2277.  All  agreements  relative  to  personal  property,  and  all 
contracts  for  the  payment  of  money,  where  the  value  does  not  exceed 
five  hundred  dollars,  which  are  not  reduced  to  writing,  may  be  proved 
by  any  other  competent  evidence ;  such  contracts  or  agreements,  above 
five  hundred  dollars  in  value,  must  be  proved  by  at  least  one  credible 
witness,  and  other  corroborating  circumstances.  [In  force  1824,  vide 
C.  C.  1824,  §  2257.] 

(a)  Conventional  interest  first  al-  1,  1876  (p.  68),  as  above,  byBubstitut- 
lowed  Sept.  1,  1871  (p.  61),  the  limit  ing  the  word  "eight"  for  the  word  ten. 
being  ten  per  cent.      Amended,  Sept. 
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§  2278.  Parol  evidence  shall  not  be  received : 

1.  To  prove  any  acknowledgment  or  promise  to  pay  any  judgment, 
sentence,  or  decree  of  any  court  of  competent  jurisdiction,  either  in  or 
out  of  this  state,  for  the  purpose  or  in  order  to  take  such  judgment,  sen- 
tence, or  decree  out  of  prescription,  or  to  recover  the  same  after  pre- 
scription has  run  or  been  completed. 

2.  To  prove  any  acknowledgment  or  promise  of  a  party  deceased,  to 
pay  any  debt  or  liability,  in  order  to  take  such  debt  or  liability  out  of 
prescription,  or  to  revive  the  same  after  prescription  has  run  or  been 
completed. 

3.  To  prove  any  promise  to  pay  the  debt  of  a  third  person. 

4.  To  prove  any  acknowledgment  or  promise  to  pay  any  debt  or  lia- 
bility evidenced  by  a  writing  when  prescription  has  already  run. 

But  in  the  cases  mentioned  in  this  article  the  acknowledgment  or 
promise  to  pay  shall  be  proved  by  written  evidence  signed  by  the  party 
who  is  alleged  to  have  made  the  acknowledgment  or  promise,  or  by  his 
specially  authorized  agent  or  attorney  in  fact.  [In  force  March  18, 
1858,  vide  Act  of  1858,  p.  148.] 

§  2683.  Leases  may  be  made  by  either  written  or  verbal  contract. 
[In  force  1824.  Repealed  March  29,  1865.  Re-enacted  February  9, 
1866.] 

Interest. 

Civil  Code  1824,  §  2895,  legal  rate,  5  per  cent.,  10  per  cent,  allowed 
if  fixed  by  writing. 

Act  February  19,  1844  (p.  15),  limits  conventional  rate  to  8  per  cent. 

Act  March  2,  1860  (p.  41),  allows  the  collection  of  the  full  amount 
of  negotiable  instruments  even  if  carrying  more  than  8  per  cent.,  pro- 
vided that  after  maturity  they  bear  not  more  than  8  per  cent. 


MAINE. 


March  8,  1821,  was  passed  substantially  29  Car.  II.  c.  3,  §§  1,  3,  4, 
and  17.  In  §  4  the  prohibition  is  against  bringing  actions  upon  the 
several  promises  mentioned  except  the  land  clause,  in  connection  with 
which  the  statute  reads:  "No  action  shall  be  maintained,"  The 
punctuation  given  in  edition  of  1880  makes  the  exception,  "  unless  the 
agreement  upon  which  such  action  shall  be  brought,  etc.,"  apply  only  to 
the  land  clause.  This  is  doubtless  error.  (Laws  of  Maine,  1830,  ch. 
53,  §  1.) 
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April  1,  1841,  the  laws  were  revised,  and  have  since  remained  sub- 
stantially unchanged.  The  following,  taken  from  the  revision  of  1883, 
is  the  present  law.     The  changes  since  1841  are  noted. 

Revised  Statutes,  1888. 
Chapter  lxxiii. 

§  10.  There  can  be  no  estate  created  in  lands  greater  than  tenancy 
at  will,  and  no  estate  in  them  can  be  granted,  assigned,  or  surrendered, 
unless  by  some  writing  signed  by  the  grantor,  or  maker,  or  his  attorney. 

§  11.  There  can  be  no  trust  concerning  lands,  except  trusts  arising 
or  resulting  by  implication  of  law,  unless  created  or  declared  by  some 
writing,  signed  by  the  party  or  his  attorney. 

§  15.  Deeds  and  contracts,  executed  by  an  authorized  agent  of  an 
individual  or  corporation  in  the  name  of  his  principal,  or  in  his  own 
name  for  his  principal,  are  to  be  regarded  as  the  deeds  and  contracts  of 
such  principal. 

§  29.  Pews  and  rights  in  houses  of  public  worship  are  deemed  to 
be  real  estate.  Deeds  of  them,  and  levies  by  execution  upon  them, 
may  be  recorded  by  the  town  clerk  of  the  town  where  the  houses  are 
situated,  with  the  same  effect  as  if  recorded  in  the  registry  of  deeds. 

Chapter  cxi.(ft) 

§  1.  No  action  shall  be  maintained  in  any  of  the  following  cases : — 

I.  To  charge  an  executor  or  administrator  upon  any  special  promise 
to  answer  damages  out  of  his  own  estate. 

II.  To  charge  any  person  upon  any  special  promise  to  answer  for  the 
debt,  default,  or  misdoings  of  another. 

III.  To  charge  any  person  upon  an  agreement  made  in  consideration 
of  marriage. 

IV.  Upon  any  contract  for  the  sale  of  lands,  tenements,  or  heredita- 
ments, or  of  any  interest  in  or  concerning  them. 

V.  Upon  any  agreement  that  is  not  to  be  performed  within  one  year 
from  the  making  thereof. 

VI.  Upon  any  contract  to  pay  a  debt  after  a  discharge  therefrom 
under  the  bankrupt  laws  of  the  United  States,  or  assignment  laws  of 
this  state. 

Unless  the  promise,  contract,  or  agreement,  on  which  such  action  is 
brought,  or  some  memorandum  or  note  thereof,  is  in  writing  and  signed 

(6)  In  force  April  1,  1841,  except  Aug.  3,  1848  (o.  52) ;  and  sec.  2,  April 
division  "  Sixth"  which  went  in  force    7, 1845  (o.  166) ;  Laws  1844-5,  p.  159. 
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by  the  party  to  be  charged  therewith,  or  by  some  person  thereunto  law- 
fully authorized ;  but  the  consideration  thereof  need  not  be  expressed 
therein,  but  may  be  proved  otherwise. 

§  2  No  action  shall  be  maintained  on  any  contract  made  by  a  minor, 
unless  he  or  some  person  lawfully  authorized,  ratified  it  in  writing  after 
he  arrived  at  the  age  of  twenty-one  years,  except  for  necessaries  or  real 
estate  of  which  he  has  received  the  title  and  retains  the  benefit. 

§  3.  No  action  shall  be  maintained  to  charge  any  person  by  reason  of 
any  representation  or  assurance  concerning  the  character,  conduct,  credit, 
ability,  trade,  or  dealings  of  another,  unless  made  in  writing,  and 
signed  by  the  party  to  be  charged  thereby  or  by  some  person  by  him 
legally  authorized. 

§  4.  No  contract  for  the  sale  of  any  goods,  wares,  or  merchandise, 
for  thirty  dollars  or  more,  shall  be  valid  unless  the  purchaser  accepts 
and  receives  part  of  the  goods,  or  gives  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment  thereof,  or  some  note  or  memorandum 
thereof  is  made  and  signed  by  the  party  to  be  charged  thereby,  or  by 
his  agent. 

Chapter  xlv. 

§  1.  In  the  absence  of  any  agreement  in  writing,  the  legal  rate  of 
interest  shall  be  six  per  cent  by  the  year.(c) 

Chapter  lxxvii. 

§  6.  It  (the  Supreme  Court)  has  jurisdiction  as  a  court  of  equity  in 
the  following  cases : — 

III.  To  compel  specific  performance  of  written  contracts,  and  to  com- 
pel the  discharge  of  written  contracts,  whether  under  seal  or  otherwise, 
when  full  performance  or  payment  has  been  made  to  the  contracting 
party.     (Laws  1869,  c.  17.) 

Chapter  lxxxi. 

§  93.  In  actions  of  debt  or  on  the  case  founded  on  any  contract,  no 
acknowledgment  or  promise  shall  be  allowed  to  take  the  case  out  of  the 
operation  of  the  provisions  hereof  [the  Statute  of  Limitations],  unless 
the  acknowledgment  or  promise  is  an  express  one  in  writing,  signed  by 
the  party  chargeable  thereby.  (In  effect  Apr.  1,  1841,  vide  Rev. 
Stats.  (1841)  ch.  146,  §  19.) 


(c)  In  force  March  11,  1770.    Prior    per  cent,  was  allowed.     (1870,  c.  124 
to  that  time  no  rate  greater  than  six    and  c.  169.) 
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MARYLAND. 


In  this  state  all  the  sections  of  29  Car.  II.  c.  3,  considered  in  this 
work  are  in  force.  See  Alexander's  British  Statutes  in  force  in  Mary- 
land, p.  508.     [  Vide  ante,  §  2.] 


MASSACHUSETTS. 

March  10,  1784  (No.  37),  was  enacted  that  part  of  29  Car.  II.  c.  3, 
which  refers  to  estates  and  interest  in  land  (including  trusts). 

June  19,  1788  (No.  16),  was  enacted  29  Car.  II.  c.  3,  §§  4  and  17, 
except  the  land  clause  of  §  4,  which  had  been  previously  enacted. 

April  1,  1836,  the  laws  were  revised  and  have  since  continued  sub- 
stantially the  same.  The  following,  taken  from  the  Public  Statutes  of 
1882,  is  the  present  law.     The  changes  since  1836  are  noted. 

Public  Statutes,  1882. 
Chapter  lxxvii. 

§  3.  When  there  is  no  agreement  for  a  different  rate,  the  interest  of 
money  shall  be  at  the  rate  of  six  dollars  upon  each  hundred  dollars  for 
a  year ;  but  it  shall  be  lawful  to  pay,  reserve,  or  contract  for  any  rate 
of  interest  or  of  discount ;  but  no  greater  rate  than  that  before  men- 
tioned shall  be  recovered  in  any  action,  unless  the  agreement  to  pay 
such  greater  rate  is  in  writing,  and  no  bond  issued  by  a  corporation 
shall  bear  interest  at  a  yearly  rate  exceeding  seven  dollars  on  each 
hundred,  (d  ) 

Chapter  lxxviii. 

§  1.  No  action  shall  be  brought  in  any  of  the  following  cases :  that  is 
to  say —  ' 

First,  To  charge  an  executor,  or  administrator,  or  assignee  under 
any  insolvent  law  of  this  common  wealth,  (e)  upon  a  special  promise  to 
answer  damages  out  of  his  own  estate  ; 

Second,  To  charge  a  person  upon  a  special  promise  to  answer  for  the 
debt,  default,  or  misdoings  of  another ; 

(d)  This  section,  except  the  clause  1870  (oh.  292).  Prior  to  this  aot  no  rate 

concerning  corporations,  went  into  ef-  greater  than  6  per  oent.  was  allowed, 
feet  July  1,  1867  (ch.  56).    The  corpo-        («)  This  clause  first  went  into  effect 

ration  clause  went  into  effect  May  28,  May  3,  1848  (No.  252). 
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Third,  Upon  an  agreement  made  upon  consideration  of  marriage  ; 

Fourth,  Upon  a  contract  for  the  sale  of  lands,  tenements,  or  heredit- 
aments, or  of  any  interest  in  or  concerning  them  ;  or, 

Fifth,  Upon  an  agreement  that  is  not  to  be  performed  within  one 
year  from  the  making  thereof; 

Unless  the  promise,  contract,  or  agreement,  upon  which  such  action 
is  brought,  or  some  memorandum  or  note  thereof,  is  in  writing  and 
signed  by  the  party  to  be  charged  therewith,  or  by  some  person  there- 
unto by  him  lawfully  authorized. 

§  2.  The  consideration  of  such  promise,  contract,  or  agreement,  need 
not  be  set  forth  or  expressed  in  the  writing  signed  by  the  party  to  be 
charged  therewith,  but  may  be  proved  by  any  legal  evidence. 

§  3.  No  promise  for  the  payment  of  any  debt  made  by  an  insolvent 
debtor  who  has  obtained  his  discharge  from  said  debt  under  proceedings 
in  bankruptcy  or  insolvency,  shall  be  evidence  of  a  new  or  continuing 
contract,  whereby  to  deprive  [the  debtor]  of  the  benefit  of  relying  upon 
such  discharge  in  bar  of  the  recovery  of  a  judgment  upon  such  debt, 
unless  such  promise  is  made  by  or  contained  in  some  writing  signed  by 
him,  or  by  some  person  thereunto  by  him  lawfully  authorized. (/) 

§  4.  No  action  shall  be  brought  to  charge  a  person  upon  or  by  reason 
of  any  representation  or  assurance  made  concerning  the  character,  con- 
duct, credit,  ability,  trade,  or  dealings,  of  any  other  person,  unless  such 
representation  or  assurance  is  made  in  writing  and  signed  by  the  party 
to  be  charged  thereby,  or  by  some  person  thereunto  by  him  lawfully 
authorized.  (^) 

§  5.  No  contract  for  the  sale  of  goods,  wares,  or  merchandise,  for  the 
price  of  fifty  dollars  or  more,  shall  be  good  or  valid,  unless  the  purchaser 
accepts  and  receives  part  of  the  goods  so  sold,  or  gives  something  in 
earnest  to  bind  the  bargain,  or  in  part  payment ;  or  unless  some  note  or 
memorandum  in  writing  of  the  bargain  is  made  and  signed  by  the  party 
to  be  charged  thereby,  or  by  some  person  thereunto  by  him  lawfully 
authorized. 

Chapter  cxx. 

§  3.  An  estate  or  interest  in  land  created  [or  conveyed] (A)  without  an 
instrument  in  writing  signed(t)  by  the  grantor  or  his  attorney >  shall 

(/)  This  section  did  not  apply  to  pro-  (i)  By  ch.  3,  §  3,  ol.  25,  writing  in- 

mises  made  before  March  15, 1856  (No.  eludes  printing,  etc.    Bat  a  signature 

18).  must  be  written,  or  a  mack.     This 

(g)  In  force  October  1, 1834  (No.  182).  provision  has  been  in  force  since  May 

(A)    These  words  occurred    in    the  1,  1836.     (Rev.  Sts.  p.  614 

General  Statutes  of  1860. 
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have  the  force  and  effect  of  estates  at  will  only,  and  no  estate  or  interest 
in  land  shall  be  assigned,  granted,  or  surrendered  unless  by  such  writing 
or  by  operation  gf  law. 

Chapter  cxli. 

§  1.  No  trust  concerning  lands,  except  such  as  may  arise  or  result  by 
implication  of  law,  shall  be  created  or  declared,  unless  by  an  instru- 
ment in  writing  signed  by  the  party  creating  or  declaring  the  same,  or 
his  attorney. 

Chapter  clxvii. 

§  20.  The  answer  shall  set  forth  in  clear  and  precise  terms  each  sub- 
stantive fact  intended  to  be  relied  upon  in  avoidance  of  the  action ;  and 
when  the  answer  sets  up  the  Statute  of  Limitations,  the  Statute  of 
Frauds,  or  any  other  legal  bar,  the  defendant  shall  not  be  deprived  of 
the  benefit  of  such  defenee  by  reason  of  his  not  denying  the  facts  set 
forth  in  the  declaration* 

Chapter  cxcvii.(j) 

§15.  In  actions  of  -contract  no  acknowledgment  or  promise  shall  be 
evidence  of  a  new  or  continuing  contract,  whereby  to  take  a  case  out  of 
the  operations  of  the  provisions  of  this  chapter  [the  Statute  of  Limita- 
tions], or  to  deprive  a  party  of  the  benefit  thereof,  unless  such  acknowl- 
edgment or  promise  is  made  or  contained  by  or  in  some  writing  signed 
by  the  party  chargeable  thereby. 

§  16.  Nothing  contained  in  the  preeeding  seetion  shall  alter,  take 
away,  or  lessen  the  effect  of  a  payment  of  principal  or  interest  made  by 
any  person ;  but  no  indorsement  or  memorandum  of  any  such  pay- 
ment, written  or  macfe  upon  a  promissory  note,  bill  of  exchange,  or 
other  writing,  by  or  on  behalf  of  the  party  to  whom  such  payment  has 
been  made  or  purports  to  have  been  made,  shall  be  deemed  sufficient 
proof  of  the  payment,  so  as  to  take  the  case  out  of  the  provisions  of  this 
chapter. 


MICHIGAN. 


December  7,  1819  (Laws  of  1820,  p.  116),  was  passed  29  Car.  II. 
c.  3;  August  1,  1838,  the  laws  were  revised,  and  have  since  continued 

O)  In  force  October,  1834.     (Acta  1834,  p.  262.) 
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substantially  the  same.    The  following  taken  from  the  revision  of  1882 
is  the  present  law.     The  changes  since  1838  are  noted. 

Annotated  Statutes,  1882. 
Chapter  xxxvi. 

§  3.  The  interest  of  money  shall  be  at  the  rate  of  seven  dollars  upon 
one  hundred  dollars  for  a  year,  and  at  the  same  rate  for  a  greater  or 
less  sum,  and  for  a  longer  or  shorter  time,  except  that  in  all  cases  it 
shall  be  lawful  for  the  parties  to  stipulate  in  writing  for  the  payment  of 
any  rate  of  interest,  not  exceeding  ten  per  cent,  per  annum. 

Chapter  ccxxxiii. 

§  6.  No  estate  or  interest  in  lands,  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power  over  or  concerning  lands,  or 
in  any  manner  relating  thereto,  shall  hereafter  be  created,  granted, 
assigned,  surrendered,  or  declared,  unless  by  act  or  operation  of  law,  or 
by  a  deed  or  conveyance  in  writing,  subscribed  by  the  party  creating, 
granting,  assigning,  surrendering,  or  declaring  the  same,  or  by  some 
person  thereunto  by  him  lawfully  authorized  by  writing. 

§  7.  The  preceding  section  shall  not  be  construed  to  affect  in  any 
manner  the  power  of  a  testator  in  the  disposition  of  his  real  estate  by  a 
last  will  and  testament ;  nor  to  prevent  any  trust  from  arising,  or  being 
extinguished,  by  implication  or  operation  of  law. 

§  8.  Every  contract  for  the  leasing  for  a  longer  period  than  one  year, 
or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void,  unless 
the  contract,  or  some  note  or  memorandum  thereof,  be  in  writing,  and 
signed  by  the  party  by  whom  the  lease  or  sale  is  to  be  made,  or  by  some 
person  thereunto  by  him  lawfully  authorized  by  writing. 

§  9.  The  consideration  of  any  contract  or  agreement,  required  by  the 
provisions  of  this  chapter  to  be  in  writing,  need  not  be  set  forth  in  the 
contract  or  agreement,  or  in  the  note  or  memorandum  thereof,  but  may 
be  proved  by  any  other  legal  evidence. 

§  10.  Nothing  in  this  chapter  contained  shall  be  construed  to  abridge 
the  powers  of  the  court  of  chancery  to  compel  the  specific  performance 
of  agreements,  in  cases  of  part  performance  of  such  agreements. 

Chapter  ccxxxiv. 

§  2.  In  the  following  cases,  specified  in  this  section,  every  agreement, 
contract,  and  promise  shall  be  void,  unless  such  agreement,  contract,  or 
promise,  or  some  note  or  memorandum  thereof,  be  in  writing,  and  signed 
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by  the  party  to  be  charged  therewith,  or  by  some  person  by  him  there- 
unto lawfully  authorized,  that  is  to  say ; 

First.  Every  agreement  that,  by  its  terms,  is  not  to  be  performed  in 
one  year  from  the  making  thereof ; 

Second.  Every  special  promise  to  answer  for  the  debt,  default,  or 
misdoings  of  another  person ; 

Third.  Every  agreement,  promise,  or  undertaking,  made  upon  con- 
sideration of  marriage,  except  mutual  promises  to  marry; 

Fourth.  Every  special  promise  made  by  an  executor  or  administrator, 
to  answer  damages  out  of  his  own  estate. 

§  3.  No  contract  for  the  sale  of  any  goods,  wares,  or  merchandise, 
for  the  price  of  fifty  dollars  or  more,  shall  be  valid,  unless  the  purchaser 
shall  accept  and  receive  part  of  the  goods  sold,  or  shall  give  something 
in  earnest  to  bind  the  bargain  or  in  part  payment,  or  unless  some  note 
or  memorandum,  in  writing,  of  the  bargain  be  made  and  signed  by  the 
party  to  be  charged  thereby,  or  by  some  person  thereunto  by  him  law- 
fully authorized. 

§  4.  Whenever  any  goods  shall  be  sold  at  auction,  and  the  auc- 
tioneer shall,  at  the  time  of  sale,  enter  in  a  sale-book  a  memorandum 
specifying  the  nature  and  price  of  the  property  sold,  the  terms  of  the 
sale,  the  name  of  the  purchaser,  and  the  name  of  the  person  on  whose 
account  the  sale  is  made,  such  memorandum  shall  be  deemed  a  memo- 
randum of  the  contract  of  sale,  within  the  meaning  of  the  last  section. 
[In  force  March  1,  1847,  Rev.  Sts.  1846,  p.  327.] 

§  5.  No  action  shall  be  brought  to  charge  any  person,  upon  or  by 
reason  of  any  favorable  representation  or  assurance  made  concerning 
the  character,  conduct,  credit,  ability,  trade,  or  dealings  of  any  other 
person,  unless  such  representation  or  assurance  be  made  in  writing,  and 
signed  by  the  party  to  be  charged  thereby,  or  by  some  person  thereunto 
by  him  lawfully  authorized. 

§  6.  The  consideration  of  any  contract,  agreement,  or  promise,  re- 
quired by  this  chapter  to  be  in  writing,  need  not  be  expressed  in  the 
written  contract,  agreement,  or  promise,  or  in  any  note  or  memorandum 
thereof,  but  may  be  proved  by  any  other  legal  evidence. 

Chapter  ccxxxv. 

§  2.  Every  grant  or  assignment  of  any  existing   trust  in   lands, 
goods,  or  things  in  action,  unless  the  same  shall  be  in  writing  and 
signed  by  the  party  making  the  same,  or  by  his  agent  lawfully  autho- 
rized, shall  be  void. 
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Chapter  cccii. 


§  8725.  In  actions  founded  upon  contract  express  or  implied,  no 
acknowledgment  or  promise  shall  be  evidence  of  a  continuing  contract, 
whereby  to  take  a  case  out  of  the  provisions  of  this  chapter  [the  Statute 
of  Limitations],  or  to  deprive  any  party  of  the  benefit  thereof,  unless 
such  acknowledgment  or  promise  be  made  or  contained  by  or  in  writing 
signed  by  the  party  to  be  charged  thereby. 


MINNESOTA. 


The  laws  of  Wisconsin  were  in  effect  in  Minnesota  until  repealed 
or  superseded.  Sept.  I,  1851,  was  passed  the  Minnesota  Statute  of 
Frauds,  being  a  verbatim  copy  of  the  New  York  Statutes  at  Large, 
Part  II.  Chap.  VII.  Title  I.  §§  6  to  10  (incl.) ;  Title  II.  §§  2  to  4 
(incl.) ;  Tide  III.  §§  2,  6,  and  7,  and  Part  III.  Chap.  IV.  Title  II. 
§  110,  with  the  exception  that  §  7  of  Title  I.  ended  with  the  clause 
"  by  implication  or  operation  of  law." 

In  the  revision  of  Aug.  1,  1866,  §  9,  Title  I.  and  §  6,  Title  III. 
were  repealed,  and  the  word  "  miscarriage"  changed  to  "  doings"  in 
the  guaranty  clause. 

Revised  Statutes,  1866. 
Chaptek  xxiii. 

§  1.  Interest  for  any  legal  indebtedness  shall  be  at  the  rate  of  seven 
dollars  upon  one  hundred  dollars  for  a  year,  unless  a  different  rate  is 
contracted  for  in  writing,  and  all  contracts  shall  bear  the  same  rate  of 
interest  after  they  become  due  as  before,  if  it  clearly  appears  therefrom 
that  such  was  the  intention  ef  the  parties ;  but  no  contract  for  a  greater 
rate  of  interest  than  twelve  dollars  upon  one  hundred  dollars  for  a  year 
shall  be  valid  for  the  excess  of  interest  over  twelve  per  cent,  (it) 


MISSISSIPPI. 


The  following  is  the  present  law  of  Mississippi ;  and,  unless  noted  to 
the  contrary,  went  into  effect  with  the  Revised  Code,  November  1, 
1857. 

(&)  Prior  to  this  revision  the  conventional  rate  was  unlimited. 
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Revised  Code,  1880. 

§  2279.  The  legal  rate  of  interest  on  all  bonds,  notes,  accounts,  judg- 
ments, and  contracts,  shall  be  six  per  cent,  per  annum ;  but  contracts 
may  be  made  in  writing,  for  the  payment  of  a  rate  of  interest  as  great  as 
ten  per  cent,  per  annum. (/) 

§  2688.  In  actions  founded  upon  any  contract,  no  acknowledgment  or 
promise  shall  be  evidence  of  a  new  or  continuing  contract,  whereby  to 
take  any  case  out  of  the  operation  of  the  provisions  of  this  chapter  [the 
Statute  of  Limitations]  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  be  made,  or  contained  by  or  in 
some  writing,  signed  by  the  party  chargeable  thereby. (m) 

§  2892.  No  action  shall  be  brought  whereby  to  charge  any  executor 
or  administrator,  upon  any  special  promise,  to  answer  any  debt  or 
damages  out  of  his  own  estate,  or  whereby  to  charge  the  defendant, 
upon  any  special  promise,  to  answer  for  the  debt  or  default,  or  miscar- 
riage of  another  person,  or  to  charge  any  person,  upon  any  agreement, 
made  upon  consideration  of  marriage,  or  upon  any  contract  for  the  sale 
of  lands,  tenements,  or  hereditaments, (n)  or  the  making  any  lease 
thereof,  for  a  longer  term  than  one  year,  or  upon  any  agreement  which 
is  not  to  be  performed  within  the  space  of  one  year  from  the  making 
thereof,  unless  the  promise  or  agreement,  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some  other  person 
by  him  or  her  thereunto  lawfully  authorized.  [In  force  November  18, 
1803,  same  act  as  in  Alabama,  q.  v."] 

§  2895.  No  contract,  for  the  sale  of  any  personal  property,  goods, 
wares  and  merchandise,  for  the  price  of  fifty  dollars  or  upwards,  shall  be 

(/)  In  force  November  1,  1857,  prior  and  limitations  contained  in  the  pro- 

to   that    time    conventional    interest  visions  of  this  act;  unless  suoh  promise 

could  only  be  charged  on  money  loaned,  or  acknowledgment  be  in  writing,  and 

From  June  25,  1822,  to  February  14,  signed    by  the  party  to  be  charged 

1842,  the  legal  rate  was  8  per  cent.,  thereby :    Provided,  however,  That  the 

the  conventional   rate,   10  per   cent,  promise,  or  acknowledgment  to  save 

From  1842  to  1857,  the  legal  rate  was  the  bar,  may  be  made  without  writing, 

6  per  cent,  and  the  conventional  rate  8  if  it  be  proved  that  the  very  claim  sued 

per  cent.  on  was   presented  and  acknowledged 

(m)  From  February  24, 1844  (p.  108),  to  be  due  and  unpaid." 
to  November  1,  1857,  this  section  read        («)  From  October  1, 1871,  to  Novem- 

as  follows:    "No  promise  or  acknow-  ber  1,  1880  (i.e.,  in  the  Revision  of 

ledgment,  either  express  or  implied,  1871),  the  code  read  "  land"  in  place 

shall  operate    to  revive  at    law  any  of    "lands,    tenements,    or  heredita- 

action,  or  cause  of  action,  from  the  bar  ments." 
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allowed  to  be  good  and  valid,  unless  the  buyer  shall  receive  part  of  the 
personal  property,  goods,  wares,  and  merchandise,  or  shall  actually  pay 
or  secure  the  purchase-money,  or  part  thereof,  or  unless  some  note  or 
memorandum,  in  writing,  of  the  bargain,  be  made  and  signed  by  the 
party  to  be  charged  by  such  contract,  or  his  agent,  thereunto  lawfully 
authorized. 

§  2896.  Hereafter,  all  declarations  or  creations  of  trusts  or  confidence, 
of,  or  in  any  land,  shall  be  made  and  manifested  by  writing,  signed  by  the 
party  who  declares  or  creates  such  trust,  or  by  his  last  will  in  writing, (o) 
or  else  they  shall  be  utterly  void ;  and  every  writing,  declaring  or  creat- 
ing a  trust,  shall  be  acknowledged  or  proved  as  other  writings,  and  shall 
be  lodged  with  the  clerk  of  the  chancery  court  of  the  proper  county,  to 
be  recorded,  and  shall  only  take  effect  from  the  time  it  is  so  lodged  for 
record :  Provided,  that  where  any  trust  shall  arise  or  result,  by  implica- 
tion of  law,  out  of  a  conveyance  of  land,  such  trust  or  confidence  shall 
be  of  the  like  force  and  effect  as  the  same  would  have  been,  if  this  article 
had  not  been  passed. 

§  2897.  All  grants,  assignments  or  transfers  of  any  trust  or  confidence, 
shall  likewise  be  in  writing,  signed  by  the  party  granting  or  assigning 
the  same,  or  by  last  will  and  testament,  or  else  they  shall  likewise  be 
utterly  void  ;  and  such  grant  or  assignment  shall  also  be  acknowledged 
or  proved  and  recorded,  and  shall  only  take  effect  from  the  time  it  is 
lodged  with  the  clerk  for  record. 

§  2898.  No  action  shall  be  maintained  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age,  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification,  after  full  age,  of  any  promise  or  con- 
tract made  during  infancy,  unless  such  promise  or  ratification  shall  be 
made  by  some  writing,  signed  by  the  person  to  be  charged  therewith. 


MISSOURI. 


February  11,  1835  (Rev.  Sts.  1835,  p.  282),  was  passed,  29  Car.  II. 
c.  3,  sees.  1,  2,  3,  7,  8,  and  9. 

March  3,  1835  (Rev.  Sts.  1835,  p.117),  was  passed  29  Car.  II.  c.  3, 
sees.  4  and  17,  as  they  appear  below. 

March  15,  1845,  the  statutes  were  revised  and  have  since  continued 
substantially  the  same*  The  following,  taken  from  the  revision  of  1879, 
is  the  present  law.     The  changes  since  1845  are  noted. 

(o)  Prom  October  1,  1871,  to  Novem-  1871),  the  words  "in  writing,"  were 
ber  1,  1880  (i. «.,  in  the  Revision  of    omitted. 
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Revised  Statutes,  1879. 

§  2509.  All  leases,  estates,  interests  of  freehold  or  terms  of  years,  or 
any  uncertain  interest  of,  in,  to,  or  out  of  any  messuages,  lands,  tene- 
ments, or  hereditaments,  made  or  created  by  livery  and  seisin  only,  or 
by  parol,  and  not  put  in  writing  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents  lawfully  authorized  by  writing,  shall 
have  the  force  and  effect  of  leases  or  estates  at  will  only,  and  shall  not, 
either  in  law  or  equity,  be  deemed  or  taken  to  have  any  other  or  greater 
force. 

§  2510.  No  leases,  estates,  interests,  either  of  freehold  or  term  of 
years,  or  any  uncertain  interest  of,  in,  to,  or  out  of,  any  messuages, 
lands,  tenements,  or  hereditaments,  shall  at  any  time  hereafter  be 
assigned,  granted  or  surrendered,  unless  it  be  by  deed  or  note  in  writing, 
signed  by  the  party  so  assigning,  granting,  or  surrendering  the  same, 
or  their  agents  lawfully  authorized  by  writing,  or  by  operation  of  law. 

§  2511.  All  declarations  or  creations  of  trust  or  confidence  of  any 
lands,  tenements,  or  hereditaments  shall  be  manifested  and  proved  by 
some  writing,  signed  by  the  party  who  is,  or  shall  be,  by  law,  enabled 
to  declare  such  trusts,  or  by  his  last  will  in  writing,  or  else  they  shall 
be  void  ;  and  all  grants  and  assignments  of  any  trust  or  confidence  shall 
be  in  writing,  signed  by  the  party  granting  or  assigning  the  same,  or  by 
his  or  her  last  will  in  writing,  or  else  they  shall  be  void. 

§  2512.  Where  any  conveyance  shall  be  made  of  any  lands,  tene- 
ments or  hereditaments,  by  which  a  trust  or  confidence  may  arise,  or 
result  by  implication  of  law,  such  trust  or  confidence  shall  be  of  like 
force  as  the  same  would  have  been  if  the  act  had  not  been  made. 

§  2518.  No  action  shall  be  brought  to  charge  any  executor  or  admin- 
istrator, upon  any  special  promise,  to  answer  for  any  debt  or  damages 
out  of  his  own  estate,  or  to  charge  any  person  upon  any  special  promise 
to  answer  for  the  debt,  default  or  miscarriage  of  another  person,  or  to 
charge  any  person  upon  any  agreement  made  in  consideration  of  mar- 
riage, or  upon  any  contract  for  the  sale  of  lands,  tenements,  heredita- 
ments, or  any  interest  in  or  concerning  them  [or  any  lease  thereof,  for 
a  longer  time  than  one  year ],(/>)  or  upon  any  agreement  that  is  not  to  be 
performed  within  one  year  from  the  making  thereof,  unless  the  agree- 
ment upon  which  the  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  6haii  be  in  writing,  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  him  thereto  lawfully  authorized. 

0>)  From  Aug.  1,  1866,  to  Nov.  1,  and  in  Wagner's  Sts.  1872),  this  clause 
1879  (t.  «.,  in  the  Genl.  Sts.  of  1865,     was  omitted. 
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§  2514.  No  contract  for  the  sale  of  goods,  wares  and  merchandise, 
for  the  price  of  thirty  dollars  or  upwards,  shall  be  allowed  to  be  good, 
unless  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or 
in  part  payment,  or  unless  some  note  or  memorandum,  in  writing,  be 
made  of  the  bargain,  and  signed  by  the  parties  to  be  charged  with  such 
contract,  or  their  agents  lawfully  authorized. 

§  2516.  No  action  shall  be  brought  to  charge  any  person  upon,  or  by 
reason  of,  any  representation  or  assurance  made  concerning  the  char- 
acter, conduct,  credit,  ability,  trade  or  dealings  of  any  other  person, 
unless  such  representation  or  assurance  be  made  in  writing,  and  sub- 
scribed by  the  party  to  be  charged  thereby,  or  by  some  person  there- 
unto by  him  lawfully  authorized. 

§  2517.  No  action  shall  be  maintained  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification  after  full  age  of  any  promise  or  simple 
contract  made  during  infancy,  unless  such  promise  or  ratification  shall 
be  made  by  some  writing  signed  by  the  party  to  be  charged  thereby. 
[In  force  Nov.  1,  1879  (t.  c,  the  Revision  of  1879).] 

§  2724.  The  parties  may  agree,  in  writing,  for  the  payment  of  inte- 
rest, not  exceeding  ten  per  cent,  per  annum,  on  money  due  or  to  become 
due  upon  any  contract.  [In  force  Dec.  11,  1834  (Rev.  Sts.  1835,  p. 
833).] 

§  3248.  In  actions  founded  on  any  contract  no  acknowledgment  or 
promise  hereafter  made  shall  be  evidence  of  a  new  or  continuing  con- 
tract, whereby  to  take  any  case  out  of  the  operation  of  the  provisions 
of  this  chapter  [the  Statute  of  Limitations],  or  to  deprive  any  party  of 
the  benefit  thereof,  unless  such  acknowledgment  or  promise  be  made  or 
contained  by  or  in  some  writing  subscribed  by  the  party  to  be  charged 
thereby.     [In  force  March  27,  1845  (Rev.  Sts.  1845,  p.  720).] 


MONTANA. 


Jan.  12,  1872,  was  passed  the  Montana  Statute  of  Frauds,  being  a 
verbatim  copy  of  the  New  York  Statutes  at  Large,  Part  II.  Chap.  VII. 
Title  I.  §§  6  to  10  (inch) ;  Title  II.  §§  2  to  4  (incl.),  with  the  excep- 
tion that  §  7  of  Title  I.  ends,  in  the  Montana  Statute,  with  the  clause 
"  by  implication  or  operation  of  law  ;"  and  also  the  sum  in  the  "  chattel" 
section  is  two  hundred  dollars.  [See  Revised  Statutes,  1879,  Fifth 
Division,  §  160  et  seq.l 
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The  following  sections  are  also  found  in  the  Revised  Statutes  of  1879, 
and,  unless  noted  to  the  contrary,  have  been  in  effect  since  the  organiza- 
tion of  the  territory  (1865). 

Revised  Statutes,  1879. 
First  Division. 

§  53.  No  acknowledgment  or  promise  shall  be  sufficient  evidence  of 
a  new  or  continuing  contract,  whereby  to  take  the  case  out  of  the 
operation  of  this  act,  unless  the  same  is  contained  in  some  writing  signed 
by  the  party  to  be  charged  thereby,  but  this  act  shall  not  alter  the  effect 
of  any  payment  of  principal  or  interest. 

Fifth  Division. 

§  730.  The  parties  to  any  bond,  bill,  promissory  note,  or  other  instru- 
ment of  writing,  may  stipulate  therein  for  the  payment  of  a  greater  or 
higher  rate  of  interest  than  ten  per  centum  per  annum,  etc. 

§  1163.  All  conveyances  and  instruments  hereafter  executed,  which 
by  the  common  law  or  by  the  statutes  of  this  territory  are  required  to 
be  executed  under  seal,  shall  be  as  effectual  without  such  seal  to  all 
intents  and  purposes  whatsoever  as  if  the  same  had  a  seal  attached 
thereto,  and  the  same  shall  be  interpreted  as  if  the  same  were  sealed ; 
but  this  chapter  shall  not  apply  to  municipal  corporations  which  by  law 
are  required  to  attest  their  action  under  seal.  [In  force  Feb.  3,  1876 
(p.  126).] 


NEBRASKA. 


July  1,  1866  (Rev.  Sts.  p.  292),  was  passed  the  Nebraska  Statute  of 
Frauds,  being  a  verbatim  copy  of  the  New  York  Statutes  at  Large, 
Part  II.  Chap.  VII.  Title  I.  §§  6  to  10  (inch) ;  Title  II.  §§  2  to  4 
(incl.) ;  Title  III.  §§  2,  6,  and  7,  with  the  exception  that  Title  I.  §  7, 
ends,  in  the  Nebraska  Statute,  with  the  clause  "  by  implication  or 
operation  of  law  ;"  also  the  "fourth  section"  contains  the  executor  and 
administrator  clause ;  and  this  further  section  is  added  : — 

"  The  consideration  of  any  contract  or  agreement,  required  by  the 
provisions  of  this  chapter  to  be  in  writing,  need  not  be  set  forth  in  the 
contract  or  agreement,  or  in  the  note  or  memorandum  thereof,  but  may 
be  proved  by  any  other  legal  evidence."  [See  Compiled  Statutes,  1881, 
ch.  32,  §  Setseg.'] 
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Chapter  xliv. 


§  1.  Any  rate  of  interest  that  may  be  agreed  upon,  not  exceeding 
ten  dollars  a  year  upon  one  hundred  dollars,  shall  be  valid  upon  any 
loan  or  forbearance  of  money,  goods  or  things  in  action,  which  rate  of 
interest  so  agreed  upon  may  be  taken  yearly  or  for  any  shorter  period, 
or  in  advance  if  so  expressly  agreed,  (q) 


NEVADA. 


Nov.  5,  1861  (p.  18),  was  passed  the  Nevada  Statute  of  Frauds, 
being  a  verbatim  copy  of  the  New  York  Statutes  at  Large,  Part  II. 
Chap.  VII.  Title  I.  §§  6  to  10  (incl.);  Title  II.  §§  2  to  4  find.)  ; 
Title  III.  §§  2,  6,  and  7,  with  the  exception  that  Title  I.  §  7,  ends,  in 
the  Nevada  Statute,  with  the  clause  "  by  implication  or  operation  of 
law."     [See  Compiled  Laws,  1873,  §§  55  et  seq.} 

Nov.  21,  1861  (p.  31),  was  passed  the  following :  "  No  acknowledg- 
ment or  promise  shall  be  sufficient  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  the  case  out  of  the  operation  of  this  statute 
[the  Statute  of  Limitations]  unless  the  same  be  contained  in  some 
writing  signed  by  the  party  to  be  charged  thereby." 

Nov.  28,  1861  (p.  99),  was  passed  the  following:  Parties  may  agree 
in  writing  for  the  payment  of  any  rate  of  interest  whatever,  etc.  And 
judgments  on  such  contracts  shall  carry  the  same  interest. 

Dec.  17,  1862  (p.  33),  was  passed  the  following :  The  signature  of  a 
party  when  required  to  a  written  instrument,  shall  be  equally  valid  if 
the  party  cannot  write,  provided  the  person  make  his  mark,  the  name 
of  the  person  making  the  mark  being  written  near  it,  and  the  mark  being 
witnessed  by  the  person  who  writes  his  own  name  as  a  witness. 


NEW  HAMPSHIRE. 

Feb.  10,  1791  (Laws  of  N.  H.  1805,  p.  147),  was  passed  29  Car.  II. 
c.  3,  §§1,  3,  4,  7,  8,  9,  and  17.  The  land  clause  was  omitted  from  the 
fourth  section,  and  the  conclusion  contained  both  words,  "  promise  or 

(q)  Prior  to  Juno  1, 1879  (p.  113),  the  conventional  rate  was  limited  to  15  J&. 
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agreement."  The  following  section  was  passed  at  the  same  time :  "  No 
action  shall  hereafter  be  maintained  upon  any  contract  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in,  or  concerning  them, 
unless  the  agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  thereof,  be  in  writing  and  signed  by  the  parties  to  be 
charged  therewith,  or  signed  by  some  other  person  thereunto  lawfully 
authorized  by  writing." 

July  1, 1829  (p.  505),  these  same  provisions  were  re-enacted  with  the 
change,  in  the  seventeenth  section,  of  thirty-three  dollars  and  thirty- 
three  cents  for  ten  pounds. 

The  laws  were  revised  March  1,  1843,  and,  as  regards  the  Statute  of 
Frauds,  have  since  remained  unchanged. 

General  Laws,  1878. 
Chapter  cxxxv. 

§  12.  Every  estate  or  interest  in  lands,  created  or  conveyed  without 
an  instrument  in  writing,  signed  by  the  grantor  or  his  attorney,  shall  be 
deemed  an  estate  at  will  only ;  and  no  estate  or  interest  in  land  shall  be 
assigned,  granted,  or  surrendered,  except  by  writing  signed  as  aforesaid, 
or  by  operation  of  law. 

§  13.  No  trust  concerning  lands,  excepting  such  as  may  arise  or  result 
by  implication  of  law,  shall  be  created  or  declared  unless  by  an  instru- 
ment signed  by  the  party  creating  tbe  same,  or  by  his  attorney. 

Chapter  ccxx. 

§  14.  No  action  shall  be  maintained  upon  a  contract  for  the  sale  of 
land,  unless  the  agreement  upon  which  it  is  brought  or  some  memoran- 
dum thereof  is  in  writing,  and  signed  by  the  party  to  be  charged,  or  by 
some  person  thereto  authorized  by  writing. 

§  15.  No  action  shall  be  brought  to  charge  an  executor  or  adminis- 
trator upon  a  special  promise  to  answer  damages  out  of  his  own  estate, 
nor  to  charge  any  person  upon  a  special  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another,  or  upon  any  agreement  made  in  con- 
sideration of  marriage,  or  that  is  not  to  be  performed  within  one  year 
from  the  time  of  making  it,  unless  such  promise  or  agreement,  or  some 
note  or  memorandum  thereof,  is  in  writing  and  signed  by  the  party  to 
be  charged,  or  by  some  person  by  him  thereto  authorized. 

§  16.  No  contract  for  the  sale  of  goods,  wares,  or  merchandise,  for 
the  price  of  thirty-three  dollars,  or  more,  is  valid,  unless  the  buyer  accepts 
and  actually  receives  part  of  the  property  sold,  or  gives  something  in 
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part  payment  or  in  earnest  to  bind  the  bargain,  or  unless  some  note  or 
memorandum  thereof  is  in  writing,  and  signed  by  the  party  to  be  charged 
or  by  some  person  by  him  thereto  authorized. 


NEW  JERSEY. 


The  law  of  New  Jersey,  touching  the  Statute  of  Frauds,  remained 
unaltered  from  Nov.  26, 1794,  until  Jan.  1,  1875.  The  revision,  which 
went  into  effect  in  1875,  is  almost  identical  with  the  old  law,  the  drop- 
ping of  a  few  obsolete  clauses,  and  the  re-arrangement  of  the  chattel 
section  being  the  only  changes.  Four  new  sections  were  also  added  as 
noted  below.     The  following  is  now  the  law  : — < 

Revision  of  1878. 
Page  444. 

§  1.  That  all  leases,  estates,  interests  of  freehold  or  term  of  years,  or 
any  uncertain  interests  of,  in,  to,  or  out  of  any  messuages,  lands,  tene- 
ments, or  hereditaments,  made  or  created,  or  hereafter  to  be  made  or 
created,  by  livery  and  seisin  only,  or  by  parol,  and  not  put  in  writing, 
and  signed  by  the  parties  so  making  or  creating  the  same,  or  their  agents 
thereunto,  lawfully  authorized  by  writing,  shall  have  the  force  and  effect 
of  leases  or  estates  at  will  only,  and  shall  not,  either  in  law  or  equity,  be 
deemed  or  taken  to  have  any  other  or  greater  force  or  effect,  any  con- 
sideration for  making  such  parol  leases  or  estates,  notwithstanding; 
except  nevertheless  all  leases  not  exceeding  the  term  of  three  years  from 
the  making  thereof. 

§  2.  No  lease,  estate,  or  interest,  either  of  freehold  or  term  of  years,  or 
any  uncertain  interest  of,  in,  to,  or  out  of  any  messuages,  lands,  tene- 
ments, or  hereditaments,  shall  be  assigned,  granted,  or  surrendered, 
unless  it  be  by  deed  or  note  in  writing,  signed  by  the  party  so  assigning, 
granting  or  surrendering  the  same,  or  his,  her,  or  their  agent  or  agents 
thereunto,  lawfully  authorized  by  writing,  or  by  act  and  operation  of 
law. 

§  8.  All  declarations  and  creations  of  trust  or  confidence  of  or  in  any 
lands,  tenements  or  hereditaments  shall  be  manifested  and  proved  by 
some  writing,  signed  by  the  party,  who  is  or  shall  be  by  law  enabled  to 
declare  such  trust,  or  by  his  or  her  last  will  in  writing,  or  else  they  shall 
be  utterly  void  and  of  no  effect ;  provided  always,  that  where  any  con- 
veyance hath  been  or  shall  be  made  of  any  lands,  tenements,  or  heredi- 
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taments,  by  which  a  trust  or  confidence  shall  or  may  arise  or  result  by 
implication  or  construction  of  law,  or  be  transferred  or  extinguished  by 
act  or  operation  of  law,  such  trust  or  confidence  shall  be  of  the  like  force 
and  effect,  as  the  same  would  have  been  if  this  act  had  not  been  made. 

§  4.  All  grants  and  assignments  of  any  trust  or  confidence  shall  like- 
wise be  in  writing,  signed  by  the  party  granting  or  assigning  the  same, 
or  by  his  or  her  last  will  in  writing,  or  else  shall  be  utterly  void  and  of 
no  effect. 

§  5.  No  action  shall  be  brought  (1)  to  charge  any  executor  or  admin- 
istrator, upon  any  special  promise,  to  answer  damages  out  of  his  own 
estate ;  or  (2)  to  charge  the  defendant,  upon  any  special  promise,  to 
answer  for  the  debt,  default,  or  miscarriage  of  another  person ;  or  (3) 
to  charge  any  person  upon  any  agreement  made  upon  consideration  of 
marriage  ;  or  (4)  upon  any  contract  or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them  ;  or  (5)  upon  any  agree- 
ment, that  is  not  to  be  performed  within  one  year  from  the  making 
thereof;  unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  6ome  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed  by 
the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by 
him  or  her  lawfully  authorized. 

§  6.  Every  contract  for  the  sale  of  goods,  wares,  and  merchandise,  for 
the  price  of  thirty  dollars  or  upwards  shall  be  void ;  unless  (1)  a  note 
or  memorandum  of  such  contract  be  made  in  writing,  and  signed  by  the 
party  to  be  charged  thereby  or  by  his  agent  thereunto  lawfully  author- 
ized ;  or  (2)  unless  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same  ;  or  (3)  unless  the  buyer  shall  give  something 
in  earnest  to  bind  the  bargain  or  pay  some  part  of  the  purchase-money. 

§  7.  No  action  shall  be  maintained  to  charge  any  person  upon  any 
promise  made  after  full  age,  to  pay  any  debt  contracted  during  infancy, 
to  which  infancy  would  be  a  defence,  unless  such  promise  be  put  in 
writing  and  signed  by  the  party  to  be  charged  therewith.  [In  force 
Jan.  1,  1875,  Rev.  Stat.  1874-5,  p.  301.] 

§  8.  No  action  shall  be  maintained  against  any  person  who  may  have 
been  discharged  as  a  bankrupt  under  the  laws  of  the  United  States,  upon 
any  promise,  made  after  such  discharge,  to  pay  any  debt  or  demand 
from  which  he  was  or  shall  be  released  by  such  discharge,  unless  such 
promise  be  put  in  writing  and  signed  by  the  party  to  be  charged  there- 
with.    [Id.] 

§  9.  The  consideration  of  any  promise,  contract,  or  agreement,  re- 
quired by  this  act  to  be  put  in  writing,  need  not  be  set  forth  or  expressed 
in  such  writing,  but  may  be  proved  by  any  other  legal  evidence.    [Id.] 

§  10.  No  broker  or  real  estate  agent,  selling  or  exchanging  land  for 
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or  on  account  of  the  owner,  shall  be  entitled  to  any  commission  for  the 
sale  or  exchange  of  any  real  estate,  unless  the  authority  for  selling  or 
exchanging  such  land  is  in  writing,  and  signed  by  the  owner  or  his 
authorized  agent,  and  the  rate  of  commission  on  the  dollar  shall  have 
been  stated  in  such  authority.     [Id.] 


NEW  MEXICO* 


Jan.  2,  1852  (Comp.  L.  1865,  v.  594).  The  parties  may  agree  in 
writing  for  the  payment  of  any  sum  of  interest  not  exceeding  twelve 
per  cent,  per  annum,  on  money  due  or  to  become  due  upon  any  contract 
or  upon  money  loaned,  (r) 


NEW  YORK. 


Feb.  26,  1787,(*)  was  enacted  29  Car.  IL  c.  3. 

Jan.  1,  1880,  the  statutes  were  revised  and  have  since  continued 
substantially  the  same.  The  following,  taken  from  the  Statutes  at 
Large,  is  the  present  law.    The  changes  since  1830  are  noted. 

Part  ii.     Chap.  i.    Title  ii. 

§  51.  Where  a  grant  for  a  valuable  consideration  shall  be  made  to 
one  person,  and  the  consideration  therefor  shall  be  paid  by  another,  no 
use  or  trust  shall  result  in  favor  of  the  person  by  whom  such  payment 
shall  be  made ;  but  the  title  shall  vest  in  the  person  named  as  the  alienee 
in  such  conveyance,  subject  only  to  the  provisions  of  the  next  section. 

§  52.  Every  such  conveyance  shall  be  presumed  fraudulent  as  against 
the  creditors  at  that  time  of  the  person  paying  the  consideration ;  and 
where  a  fraudulent  intent  is  not  disproved,  a  trust  shall  result  in  favor 

(r)  Act  of  Jan.  31,  1872  (oh.  19),  («)  From  the  words  of  Paige,  J.,  in 

provided  that  no  plea  of  usnry  should  Vorhees  v.  Presbyterian  Ch.,  8  Barb, 

be  allowed,  and  that  all  written  oon-  141,  it  might  be  thought  that  from 

tracts  then  made  or  to  be  made  should  1801  to  1830  there  was  no  Statute  of 

be  oonBtrued  according  to  their  intent.  Frauds  in  New  York,  or  at  least  no 

This  act  was,  however,  repealed  March  trust  section ;  but  see  Rev.  L.  (1813) 

2, 1882  (ch.  25),  and  the  old  act  sub-  vol.  i.  pp.  78-9,  where  the  Aot  men- 

stantially  re-enacted.  tioned  above  will  be  found. 
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of  such  creditors  to  the  extent  that  may  he  necessary  to  satisfy  their 
just  demands. 

§  137.  Every  grant  in  fee  or  of  a  freehold  estate,  shall  he  subscribed 
and  sealed  by  the  person  from  whom  the  estate  or  interest  conveyed  is 
intended  to  pass,  or  his  lawful  agent,  etc. 

Chapter  vii.     Title  i. 

§  6.  No  estate  or  interest  in  lands  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power  over  or  concerning  lands, 
or  in  any  manner  relating  thereto,  shall  hereafter  be  created,  granted, 
assigned,  surrendered,  or  declared,  unless  by  act  or  operation  of  law,  or 
by  a  deed  or  conveyance  in  writing,  subscribed  by  the  party  creating, 
granting,  assigning,  surrendering,  or  declaring  the  same,  or  by  his  law- 
ful agent  thereunto  authorized  by  writing. 

§  7.  The  preceding  section  shall  not  be  construed .  to  affect  in  any 
manner  the  power  of  a  testator  in  the  disposition  of  his  real  estate  by  a 
last  will  and  testament ;  nor  to  prevent  any  trust  from  arising  or  being 
extinguished  by  implication  or  operation  of  law  [nor  to  prevent  any 
declaration  of  trust  from  being  proved  by  any  writing  subscribed  by  the 
party  declaring  the  same]  ;(t)  nor  to  prevent,  after  a  fine  shall  have 
been  levied,  the  execution  of  a  deed  or  other  instrument  in  writing  de- 
claring the  uses  of  such  fine. 

§  8.  Every  contract  for  the  leasing  for  a  longer  period  than  one  year, 
or  for  the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void  un- 
less the  contract  or  some  note  or  memorandum  thereof  expressing  the 
consideration  be  in  writing  and  be  subscribed  by  the  party  by  whom 
the  lease  or  sale  is  to  be  made. 

§  9.  Every  instrument  required  to  be  subscribed  by  any  party  under 
the  last  preceding  section,  may  be  subscribed  by  the  agent  of  such  party 
lawfully  authorized. 

§  10.  Nothing  in  this  title  contained  shall  be  construed  to  abridge 
the  powers  of  courts  of  equity  to  compel  the  specific  performance  of 
agreement  in  cases  of  part  performance  of  such  agreement. 

Title  ii. 

§  2.  In  the  following  cases  every  agreement  shall  be  void  unless  such 
agreement  or  some  note  or  memorandum  thereof  [expressing  the  con- 


(0  Amendment  of  1860,  ch.  322. 
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sideration](t«)  be  in  writing  and  subscribed  by  the  party  to  be  charged 
therewith. 

1.  Every  agreement  that  by  its  terms  is  not  to  be  performed  within 
one  year  from  the  making  thereof. 

2.  Every  special  promise  to  answer  for  the  debt,  default,  or  miscar- 
riage of  another  person. 

3.  Every  agreement,  promise,  or  undertaking  made  upon  considera- 
tion of  marriage,  except  mutual  promise  to  marry. 

§  3.  Every  contract  for  the  sale  of  any  goods,  chattels,  or  things  in 
action,  for  the  price  of  fifty  dollars  or  more,  shall  be  void  unless — 

1.  A  note  or  memorandum  of  such  contract  be  made  in  writing  and 
be  subscribed  by  the  parties  to  be  charged  thereby ;  or — 

2.  Unless  the  buyer  shall  accept  and  receive  part  of  such  goods,  or 
(he  evidences,  or  some  of  them,  of  such  things  in  action ;  or — 

3.  Unless  the  buyer  shall  at  the  time  pay  some  part  of  the  purchase- 
money. 

§  4.  Whenever  goods  shall  be  sold  at  auction,  and  the  auctioneer 
shall,  at  the  time  of  sale,  enter  in  a  sale  book  a  memorandum  specify- 
ing the  nature  and  price  of  the  property  sold,  the  terms  of  the  sale,  the 
name  of  the  purchaser,  and  the  name  of  the  person  on  whose  account 
the  sale  is  made,  such  memorandum  shall  be  deemed  a  note  of  the  con- 
tract of  sale,  within  the  meaning  of  the  last  section. 

§  8.  Every  instrument  required  by  any  of  the  provisions  of  this 
title  to  be  subscribed  by  any  party  may  be  subscribed  by  the  lawful 
agent  of  such  party. 

Title  hi. 

§  2.  Every  grant  or  assignment  of  any  existing  trust  in  lands,  goods, 
or  things  in  action  unless  the  same  shall  be  in  writing,  subscribed  by 
the  party  making  the  same,  or  by  his  agent  lawfully  authorized,  shall 
be  void. 

§  6.  The  term  "  lands,"  as  used  in  this  chapter,  shall  be  construed  as 
coextensive  in  meaning  with  "  lands,  tenements,  and  hereditaments ;" 
and  the  terms  "  estate  and  interest  in  lands,"  shall  be  construed  to  em- 
brace every  estate  and  interest,  freehold  and  chattel,  legal  and  equitable, 
present  and  future,  vested  and  contingent,  in  lands,  as  above  defined. 

§  7.  The  term  "  conveyance,"  as  used  in  this  chapter,  shall  be  con- 
strued to  embrace  every  instrument  in  writing  (except  a  last  will  and 
testament),  whatever  may  be  its  form,  and  by  whatever  name  it  may 

(u)  May  5, 1863  (p.  802),  this  clause  stricken  out. 
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be  known  in  law,  by  which  any  estate  or  interest  in  lands  is  created, 
aliened,  assigned,  or  surrendered. 

Part  hi.    Title  ii.    Chapter  iv. 

§  110.  No  acknowledgment  or  promise  shall  be  sufficient  evidence  of 
a  new  or  continuing  contract  whereby  to  take  the  case  out  of  the  opera- 
tion of  this  title,  unless  the  same  be  contained  in  some  writing  signed 
by  the  party  to  be  charged  thereby ;  but  this  section  shall  not  alter  the 
effect  of  any  payment  of  principal  or  interest. 


NORTH  CAROLINA. 

The  following,  taken  from  Battle's  Revisal  of  1873,  is  the  present 
law  of  North  Carolina ;  the  changes  in  the  law  are  indicated  in  the 
notes. 

Chapter  xvn. 

§  51.  No  acknowledgment  or  promise  shall  be  received  as  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  the  case  out  of  the 
operation  of  this  title  [the  Statute  of  Limitations]  unless  the  same  be 
contained  in  some  writing  signed  by  the  party  to  be  charged  thereby ; 
but  this  section  shall  not  alter  the  effect  of  any  payment  of  principal  or 
interest.     [In  force  August  24,  1868.] 

Chapter  l. 

§  8.  No  action  shall  be  brought  whereby  to  charge  an  executor  or 
administrator  upon  a  special  promise  to  answer  damages  out  of  his  own 
estate,  or  to  charge  any  defendant  upon  a  special  promise  to  answer  the 
debt,  default,  *r  miscarriage  of  another  person,  unless  the  agreement, 
upon  which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  charged  therewith 
or  some  other  person  thereunto  by  him  lawfully  authorized. (v) 

§  10.  All  contracts  to  sell  or  convey  any  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concerning  them,  shall  be  void  and  of 
no  effect  unless  such  contract,  or  some  memorandum  or  note  thereof,  shall 

(t>)  In  effect  since  1826  (o.  10)  with-  put  in  writing  and  registered ;  Battle's 
out  change.  As  against  creditors,  con-  Rev.  c.  69,  §§  11, 12;  Rev.  Stat.  (1837), 
tracts  of  marriage  settlement  must  be    o.  37,  5  29  et  seq. ;  Act  1785,  c.  12  et  seq. 
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be  put  in  writing  and  signed  by  the  party  to  be  charged  therewith,  or 
by  some  other  person  by  him  thereto  lawfully  authorized,  (to) 

Act  February  22,  1875  (p.  87). 

The  legal  rate  of  interest  shall  be  six  per  cent,  per  annum,  or  for  such 
time  as  interest  may  accrue  and  no  more :  Provided,  however,  that  upon 
special  contract  in  writing,  signed  by  the  party  to  be  charged  therewith 
or  his  agent,  so  great  a  rate  as  eight  per  cent,  may  be  allowed. (x) 


OHIO.    Revised  Statutes,  1884. 

§  3179.  The  parties  to  a  bond,  bill,  promissory  note,  or  other  instru- 
ment of  writing,  for  the  forbearance  or  payment  of  money  at  any  future 
time,  may  stipulate  therein  for  the  payment  of  interest  upon  the  amount 
thereof  at  any  rate,  not  exceeding  eight  per  cent,  per  annum,  payable 
annually.(y) 

§  4198.  No  lease,  estate,  or  interest,  either  of  freehold  or  term  of 
years,  or  any  uncertain  interest  of,  in,  or  out  of  lands,  tenements,  or 
hereditaments,  shall  be  assigned  or  granted,  except  by  deed  or  note  in 
writing,  signed  by  the  party  so  assigning  or  granting  the  same,  or  his 
agent  thereunto  lawfully  authorized,  by  writing,  or  by  act  and  operation 
of  law.  [In  force  February  19,  1810.  Vide  1  Chase,  698 ;  Curwen, 
2283.] 

§  4199.  No  action  shall  be  brought  whereby  to  charge  the  defendant, 
upon  any  special  promise,  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person ;  nor  to  charge  any  executor  or  administrator  upon 
any  special  promise  to  answer  damages  out  of  his  own  estate ;  nor  to 

(ip)   In  foroe  July  1,  1821  (laws  of        (*)  Prior  to  1866  (p.  80)  no  greater 

North  Carolina,  1821,  o.  1016),  inolud-  rate  than  six  per  cent,  was  allowed, 

ing  in  its  terms  oontracts  for  the  sale  It  was  then  enacted  that  eight  per  cent, 

of  slaves,  and  excepting  leases  not  ex-  oould  be  oontracted  for  on  money  loaned, 

ceeding  three  years.  From  1844  (c.  44)  if  both  the  rate  and  the  consideration 

to  April  10,  1869  (c.  156,  §  3),  it  in-  were  set  forth  in  writing.    So  the  law 

eluded  all  leases  for  the  purpose  of  continued  till  the  above  act  was  passed, 
mining  of  whatever  duration.    From        (y)  Prior  to  March  16,  1850  (48  v. 

1869   to  January  1,  1874,   the  three  87),  no  greater  rate  than  six  per  cent, 

years'  exception  was  applied  to  min-  was  allowed.    At  that  time  a  provision 

Ing  leases  as  well  as  others.    In  Bat-  similar  to  the  above  was  enacted,  al- 

tle's  Revisal,  which  took  effect  January  lowing  ten  per  cent.    The  present  act 

1, 1874,  both  the  three  years'  excep-  went  into  effect  October  1,  1869  (66  v. 

tion  and  the  reference  to  mining  leases  91). 
are  omitted. 
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charge  any  person  upon  any  agreement  made  upon  consideration  of 
marriage,  or  upon  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  them ;  nor  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof ;  unless  the  agreement  upon  which  such  action  is  brought, 
or  some  memorandum  or  note  thereof  is  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him 
or  her  lawfully  authorized.     [In  force  February  19,  1810.] 

§  4992.  When  payment  has  been  made  on  any  demand  founded  on 
contract,  or  a  written  acknowledgment  thereof,  or  promise  to  pay  the 
same,  has  been  made  and  signed  by  the  party  to  be  charged,  an  action 
may  be  brought  thereon  within  the  time  herein  limited  after  such  pay- 
ment, acknowledgment,  or  promise.  [In  force  substantially  since  March 
11,  1853  (51  v.  47,  §  24).] 


OREGON. 


May  1, 1854,  was  passed  the  Oregon  Statute  of  Frauds,  being  a  ver- 
batim copy  of  the  New  York  Statutes  at  Large,  Part.  II.  Chapter  VII., 
except  that  §  7  of  Title  I.  ended  with  the  words  by  "  implication  or 
operation  of  law."  This  was  superseded  in  June  1,  1863,  and  is  now 
as  follows : — 

OREGON.     Civil  Code. 

Chaptek  viii.    Title  viii.(z) 

§  771.  No  estate  or  interest  in  real  property  other  than  a  lease  for  a 
term  not  exceeding  one  year,  nor  any  trust  or  power  concerning  such 
property,  can  be  created,  transferred  or  declared  otherwise  than  by 
operation  of  law,  or  by  a  conveyance  or  other  instrument  in  writing 
subscribed  by  the  party  creating,  transferring  or  declaring  the  same,  or 
by  his  lawful  agent,  under  written  authority,  and  executed  with  such 
formalities  as  are  required  by  law. 

§  772.  The  last  section  shall  not  be  construed  to  affect  the  power  of 
a  testator,  in  the  disposition  of  his  real  property  by  a  last  will  and  tes- 
tament, nor  to  prevent  a  trust  from  arising,  or  being  extinguished  by 
implication  or  operation  of  law,  nor  to  affect  the  power  of  a  court  to 

(z)  In  effect  Jane  1,1863. 
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compel  specific  performance  of  an  agreement  in  relation  to  such  pro- 
perty. 

§  773.  A  sale  or  transfer  of  a  vessel  is  not  valid  unless  it  be  in  writ- 
ing, and  signed  by  the  party  making  the  transfer. 

§  774.  The  authority  to  execute  a  sealed  instrument  for  another,  shall 
be  under  seal,  if  the  sealing  of  the  instrument  be  essential  to  its  validity. 

§  775.  In  the  following  cases  the  agreement  is  void,  unless  the  same, 
or  some  note  or  memorandum  thereof,  expressing  the  consideration,  be 
in  writing  and  subscribed  by  the  party  to  be  charged,  or  by  his  lawfully 
authorized  agent ;  evidence  therefore  of  the  agreement  shall  not  be  re- 
ceived other  than  the  writing,  or  secondary  evidence  of  its  contents,  in 
the  cases  prescribed  by  law : — 

1.  An  agreement  that,  by  its  terms,  is  not  to  be  performed  within  a 
year  from  the  making  thereof ; 

2.  An  agreement  to  answer  for  the  debt,  default  or  miscarriage  of 
another ; 

8.  An  agreement  by  an  executor  or  administrator  to  pay  the  debts  of 
his  testator  or  intestate  out  of  his  own  estate  ; 

4.  An  agreement  made  upon  consideration  of  marriage,  other  than  a 
mutual  promise  to  marry  ; 

5.  An  agreement  for  the  sale  of  his  personal  property,  at  a  price  not 
less  than  fifty  dollars,  unless  the  buyer  accept  and  receive  some  part  of 
such  personal  property,  or  pay  at  the  time  some  part  of  the  purchase- 
money;  but  when  the  sale  is  made  by  auction,  an  entry  by  the 
auctioneer,  in  his  sale-book,  at  the  time  of  the  sale,  of  the  kind  of  pro- 
perty sold,  the  terms  of  the  sale,  the  price,  and  the  names  of  the  pur- 
chaser and  person  on  whose  account  the  sale  is  made,  is  a  sufficient 
memorandum ; 

6.  An  agreement  for  the  leasing,  for  a  longer  period  than  one  year, 
or  for  the  sale  of  real  property,  or  of  any  interest  therein ; 

7.  An  agreement  concerning  real  property,  made  by  an  agent  of  the 
party  sought  to  be  charged,  unless  the  authority  of  the  agent  be  in 
writing. 

§  776.  No  evidence  is  admissible  to  charge  a  person  upon  a  represen- 
tation, as  to  the  credit,  skill  or  character  of  a  third  person,  unless  such 
representation,  or  some  memorandum  thereof,  be  in  writing,  and  either 
subscribed  by,  or  in  the  hand-writing  of  the  party  to  be  charged. 
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Code  op  Civil  Procedure. 
Chapter  i.    Title  n.(a) 

§  24.  No  acknowledgment  or  promise  shall  be  sufficient  evidence  of 
a  new  or  continuing  contract,  whereby  to  take  the  case  out  of  the  opera- 
tion of  this  title  [the  Statute  of  Limitations],  unless  the  same  is 
contained  in  some  writing,  signed  by  the  parties  to  be  charged  thereby ; 
but  this  section  shall  not  alter  the  effect  of  any  payment  of  principal 
or  interest. 

Miscellaneous  Laws. 

Chapter  vi.    Title  iv. 

§  52.  Every  grant  or  assignment  of  any  existing  trust  in  lands,  goods 

or  things  in  action,  unless  the  same  shall  be  in  writing,  subscribed  by 

the  party  making  the  same,  or  by  his  agent,  lawfully  authorized,  shall 

be  void.     [In  force  May  1,  1854  (p.  529).] 

Chapter  xxvii. 
§  1.  The  rate  of  interest  in  this  state  shall  be  ten  per  centum  per  an- 
num, and  no  more But  on  contracts,  interest  at  the  rate 

of  [one  per  centum  per  month], (ft)  may  be  charged,  by  express  agree- 
ment of  the  parties,  and  no  more.     [In  force  June  1,  1863.] 

Chapter  liv.(c) 

§  1.  That  the  several  courts  within  this  state,  in  giving  judgment  or 
decree  on  a  written  contract  for  the  payment  or  delivery  of  gold  coin, 
legal  tender  notes  or  any  other  kind  of  lawful  money  specified  in  such 
contract,  and  in  giving  judgment  or  decree  for  the  recovery  of  money 
received  on  deposit,  or  as  agent  or  trustee,  or  otherwise  for  the  use  of 
another,  shall,  if  either  party  require  it,  adjudge  or  decree  that  the  prin- 
cipal sum  so  contracted  or  so  received,  and  the  interest  thereon,  but  not 
the  costs  of  the  action  or  suit,  shall  be  paid  in  the  kind  of  money  so 
specified  in  such  contract,  or  in  the  kind  of  money  so  received  for  the 
use  of  another. 

§  3.  A  written  contract  to  pay  gold  coin,  or  its  equivalent  in  gold 
dust  or  bars,  if  not  performed  according  to  its  terms,  shall,  thereafter, 
at  the  option  of  the  party  entitled  to  the  benefit  thereof,  be  deemed  and 
held  to  be  a  contract  to  pay  gold  coin  only,  within  the  meaning  of  this 
chapter,  and  may  be  enforced  accordingly. 

(a)  In  force  June  1, 1863.  (c)  In  force  October  13,  1864. 

(6)  Changed  October  25, 1880  (p.  17), 
to  10  per  oent.  per  annum. 
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Chapter  lviii. 


§  9*.  Contracts  made  by  telegraph  shall  be  deemed  to  be  contracts  in 
writing,  and  all  communications  sent  by  telegraph  and  signed  by  the 
person  or  persons  sending  the  same,  or  by  his  or  their  authority,  shall 
be  held  and  deemed  to  be  communications  in  writing.   [Oct.  17, 1862.] 


PENNSYLVANIA.    Bbightly's  Purbon  (1812). 
Vol.  i.  p.  728. 

1.  All  leases,  estates,  interest  of  freehold  or  term  of  years,  or  any 
uncertain  interest  of,  in  or  out  of  any  messuages,  manors,  lands,  tene- 
ments or  hereditaments,  made  or  created  by  livery  and  seisin  only,  or 
by  parol,  and  not  put  in  writing  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents,  thereunto  lawfully  authorized  by 
writing,  shall  have  the  force  and  effect  of  leases  or  estates  at  will  only, 
and  shall  not,  either  in  law  or  equity,  be  deemed  or  taken  to  have  any 
other  or  greater  force  or  effect,  any  consideration  for  making  any  such 
parol  leases  or  estates,  or  any  former  law  or  usage,  to  the  contrary  not- 
withstanding ;  except,  nevertheless,  all  leases  not  exceeding  the  term  of 
three  years  from  the  making  thereof. 

2.  And  moreover,  no  leases,  estates  or  interests,  either  of  freehold  or 
term  of  years,  or  any  uncertain  interest  of,  in,  to  or  out  of  any  mes- 
suages, manors,  lands,  tenements  or  hereditaments,  shall  at  any  time  be 
assigned,  granted  or  surrendered,  unless  it  be  by  deed  or  note  in  writ- 
ing, signed  by  the  party  so  assigning,  granting  or  surrendering  the  same, 
or  their  agents  thereto  lawfully  authorized  by  writing,  or  by  act  and 
operation  of  law.     [1  Smith's  Laws,  p.  389,  March  21,  1772.] 

8.  All  declarations  or  creations  of  trusts  or  confidences  of  any  lands, 
tenements  or  hereditaments,  and  all  grants  and  assignments  thereof, 
shall  be  manifested  by  writing,  signed  by  the  party  holding  the  title 
thereof,  or  by  his  last  will  in  writing,  or  else  to  be  void  :  Provided^ 
that  where  any  conveyance  shall  be  made  of  any  lands  or  tenements,  by 
which  a  trust  or  confidence  shall  or  may  arise  or  result  by  implication 
or  construction  of  law,  or  be  transferred  or  extinguished  by  act  or  opera- 
tion of  law,  then  and  in  every  such  case,  such  trust  or  confidence  shall 
be  of  the  like  force  and  effect  as  if  this  act  had  not  been  passed. {d) 
[In  effect  October  1,  1856  (p.  533).] 

(d)  There  was  passed  in  connection  pealed  at  the  next  session,  May  13, 
with  this  section  one  relating  to  con-    1857.     (P.  L.  500.) 


tracts  concerning  lands,  bat  it  was  re- 


829 


Digitized  by 


Google 


APPENDIX. 

4.  No  action  shall  be  brought  whereby  to  charge  any  executor  or 
administrator,  upon  any  promise  to  answer  damages  out  of  his  own 
estate,  or  whereby  to  charge  the  defendant,  upon  any  special  promise, 
to  answer  for  the  debt  or  default  of  another,  unless  the  agreement  upon 
which  such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  by  him  authorized.  [In  effect  January  1, 
1856  (P.  L.  1855,  p.  308).] 

5.  This  act  shall  not  go  into  effect  until  the  first  day  of  January  next ; 
or  apply  to  or  affect  any  contract  made  or  responsibility  incurred  prior 
to  that  time  ;  or  for  any  contract  the  consideration  of  which  shall  be  a 
less  sum  than  twenty  dollars,  (e) 

Act  June  8,  1881  (P.  L.  84). 
No  defeasance  to  any  deed  for  real  estate,  regular  and  absolute  on  its 
face,  made  after  the  passage  of  this  act,  shall  have  the  effect  of  reducing 
it  to  a  mortgage,  unless  the  said  defeasance  is  made  at  the  time  the  deed 
is  made  and  is  in  writing,  signed,  sealed,  acknowledged,  and  delivered 
by  the  grantee  in  the  deed  to  the  grantor,  and  is  recorded  in  the  office 
for  the  recording  of  deeds  and  mortgages  in  the  county  wherein  the  said 
lands  are  situated,  within  sixty  days  from  the  execution  thereof;  and 
such  defeasances  shall  be  recorded  and  indexed  as  mortgages  by  the  re- 
corder. 


RHODE  ISLAND. 


In  1798  a  revision  of  the  laws  of  Rhode  Island  was  made,  in  which 
appears  (p.  473)  29  Car.  II.  c.  8,  s.  4,  with  the  following  changes : 
The  land  clause  reads  "  or  for  any  contract  for  the  sale  of  lands,  tene- 
ments, or  hereditaments,  or  the  making  any  lease  thereof  for  a  longer 
time  than  one  year;"  and  the  conclusion  contains  the  words,  "promise 
or  agreement." 

July  1,  1857,  the  statutes  were  revised  and  have  since  continued  sub- 
stantially the  same.  The  following,  taken  from  the  revision  of  1882,  is 
the  present  law.     The  changes  since  1857  are  noted. 

(«)  This  section  applies  only  to  §  4. 
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Public  Statutes,  1882. 

Chapter  cxli. 

§  1.  Interest  in  the  rendition  of  judgments  and  in  all  business  trans- 
actions where  interest  is  secured  or  paid,  shall  be  computed  at  the  rate 
of  six  dollars  on  a  hundred  dollars  for  one  year,  unless  a  different  rate 
is  expressly  stipulated.  (/) 

Chapter  clxxiii. 

8  3.  No  estate  of  inheritance  or  freehold,  or  for  a  term  exceeding  one 
year,  in  lands  or  tenements,  shall  be  conveyed  from  one  to  another  by 
deed,  unless  the  same  be  in  writing,  signed,  sealed,  and  delivered  by  the 
party  making  the  same,  and  acknowledged  before  a  senator,  judge,  jus- 
tice of  the  peace,  mayor, (g)  notary  public,  or  town  clerk,  by  the  party 
or  parties  who  shall  have  sealed  or  delivered  it ;  .  .  .  .  and  such 
conveyance  shall  be  recorded  or  lodged  to  be  recorded  in  the  office  of 
town  clerk  of  the  town  where  the  said  lands  or  tenements  do  lie. 

Chapter  cciv. 

§  7.  No  action  shall  be  brought, — 

First.  Whereby  to  charge  any  person  upon  any  contract  for  the  sale 
of  lands,  tenements,  or  hereditaments,  or  the  making  of  any  lease  thereof 
for  a  longer  time  than  one  year. 

Second.  Whereby  to  charge  any  person  upon  any  agreement  made 
upon  consideration  of  marriage. 

Third.  Whereby  to  charge  any  executor  or  administrator  upon  his 
special  promise  to  answer  any  debt  or  damage  out  of  his  own  estate. 

Fourth.  Whereby  to  charge  any  person  upon  his  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another  person. 

Fifth.  Whereby  to  charge  any  person  upon  any  agreement  which  is 
not  to  be  performed  within  the  space  of  one  year  from  the  making 

thereof. 

» 

Unless  the  promise  or  agreement  upon  which  such  action  shall  be 
brought,  or  some  note  or  memorandum  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  by  some  other  person  by 
him  thereunto  lawfully  authorized. 

(/)  This  section  appears  first  in  the        (g)  This  word  first  appears  in  the 
revision  of  1857  ;  prior  to  that  time  no    revision  of  1882. 
rate   greater   than   6  per  cent,  was 
allowed. 
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SOUTH  CAROLINA 


All  the  sections  of  29  Car.  II.  c.  3,  treated  of  in  this  work,  are  in 
force  in  South  Carolina ;  the  amount  named  in  the  seventeenth  section 
being  fifty  dollars,  and  the  exception  provided  for  in  the  second  section 
being  leases  for  one  year.  (II.  S.  Car.  Sts.  at  L.  525,  p.  514.)  See, 
also,  Genl.  St.  1882,  p.  587. 

Act  March  18,  1878  (p.  514). 

§  1.  No  action  shall  be  maintained  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt  contracted  during 
infancy,  or  upon  any  ratification  after  full  age,  of  any  promise  (except 
upon  contracts  for  necessaries)  made  during  infancy,  unless  such  promise 
or  ratification  shall  be  made  by  some  writing,  signed  by  the  party  to  be 
charged  therewith. 

§  2.  No  action  shall  be  brought  whereby  to  charge  any  person  upon,  or 
by  reason  of  any  representation  or  assurance  made  or  given,  concerning 
or  relating  to  the  character,  conduct,  credit,  ability,  trade,  or  dealings 
of  any  other  person,  to  the  intent  or  purpose  that  such  other  person  may 
obtain  credit,  money  or  goods  thereon,  unless  such  representation  or 
assurance  be  made  in  writing,  signed  by  the  party  to  be  charged  there- 
with, or  by  some  person  thereunto  by  him  legally  authorized. 

Code  of  Civil  Procedure. 

§  131.  No  acknowledgment  or  promise  shall  be  sufficient  evidence  of 
a  new  or  continuing  contract,  whereby  to  take  the  case  out  of  the  opera- 
tion of  this  title  [the  Statute  of  Limitations]  unless  the  same  be  con- 
tained in  some  writing,  signed  by  the  party  to  be  charged  thereby ;  but 
payment  of  any  part  of  principal  or  interest  is  equivalent  to  a  promise 
in  writing.  (A) 


TENNESSEE. 


Compiled  Laws,  1871. 

§  1758.  No  action  shall  be  brought — 

1.  Whereby  to  charge  any  executor  or  administrator  upon  any  special 
promise,  to  answer  any  debt  or  damages  out  of  his  own  estate ; 

(h)  In  force  March  1, 1870. 
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2.  Whereby  to  charge  the  defendant  upon  any  special  promise  to 
answer  for  the  debt,  default,  or  miscarriage  of  another  person ; 

8.  Whereby  to  charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage ; 

4.  Upon  any  contract  for  the  sale  of  lands,  tenements,  or  heredita- 
ments, or  the  making  any  lease  thereof  for  a  longer  term  than  one  year; 

5.  Upon  any  agreement  or  contract  which  is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof; 

Unless  the  promise  or  agreement,  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person  by 
him  thereunto  lawfully  authorized.     (Act  1801,  ch.  25.) 

§  2202.  Leases  for  more  than  three  years  shall  be  in  writing,  and  to 
be  valid  against  any  person  other  than  the  lessor,  his  heirs  and  devisees, 
and  persons  having  actual  notice  thereof,  shall  be  proved  and  registered 
as  hereinbefore  provided.     (Act  1841-2,  ch.  12.) 

Interest. 

Conventional  interest  not  to  exceed  ten  per  cent,  has  been  allowed  in 
Tennessee  at  two  different  times.  From  September  1,  1860  (ch.  41), 
to  January  81,  1861  (ch.  4) ;  and  from  June  1,  1870  (ch.  69),  to 
March  20,  1877  (p.  85).  Under  each  act  it  was  necessary  that  the  rate 
should  appear  on  the  face  of  the  instrument,  and  during  the  first  period 
conventional  interest  could  only  be  charged  for  money  loaned.  No  rate 
greater  than  six  per  cent,  is  now  allowed  in  Tennessee. 


TEXAS.    Revised  Statutes,  1879. 

Title  xlvi. 

§  2464.  No  action  shall  be  brought  in  any  of  the  courts  in  any 
of  the  following  cases,  unless  the  promise  or  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  thereof,  shall  be  in 
writing  and  signed  by  the  party  to  be  charged  therewith,  or  by  some 
person  by  him  thereunto  lawfully  authorized : 

1.  To  charge  any  executor  or  administrator  upon  any  special  promise 
to  answer  any  debt  or  damages  due  from  his  testator  or  intestate,  out  of 
his  own  estate  ;  or, 

2.  To  charge  any  person  upon  a  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another ;  or, 
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'    3.  To  charge  any  person  upon  any  agreement  made  upon  considera- 
tion of  marriage ;  or, 

4.  Upon  any  contract  for  the  sale  of  real  estate,  or  the  lease  thereof 
for  a  longer  term  than  one  year ;  or, 

5.  Upon  any  agreement  which  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof.     [In  force  Jan.  18,  1840.] 

Title  liv. 

§  2978.  The  parties  to  any  written  contract  may  agree  to  and  stipu- 
late for  any  rate  of  interest  not  exceeding  twelve  per  cent  per  annum 
on  the  amount  or  value  of  the  contract.     [In  force  Jan.  18,  1840.] 

Title  lxii. 

§  8219.  When  an  action  may  appear  to  be  barred  by  a  law  of  limita- 
tion, no  acknowledgment  of  the  justness  of  the  claim  made  subsequent 
to  the  time  it  became  due  shall  be  admitted  in  evidence  to  take  the  case 
out  of  the  operation  of  the  law,  unless  such  acknowledgment  be  in  writ- 
ing and  signed  by  the  party  to  be  charged  thereby.  [In  force  Feb.  5, 
1841.] 


UTAH. 

Feb.  18,  1876,  was  passed  the  Utah  Statute  of  Frauds,  being  a  ver- 
batim copy  of  the  New  York  Statutes  at  Large,  Part  II.  Chap.  VII.  Title 
I-  §§  6,  7,  9,  and  10.  Title  II.  §§  2  and  3,  with  the  exception  that  §  7 
of  Title  I.  ends,  in  the  Utah  Statute,  with  the  clause  "  by  implication  or 
operation  of  law,"  and  §  10  is  added  as  a  part  of  this  section  ;  also  the 
sum  in  the  chattel  clause  is  three  hundred  dollars.  [See  Compiled 
Laws,  1876,  §  1010  et  seq.,  p.  839.] 


VERMONT. 


March  6,  1797  (Rev.  L.  1798,  p.  804),  was  enacted  29  Car.  II.  c.  3, 
§§  1,  3,  7,  8,  and  9,  with  no  change  of  any  importance  whatsoever. 
With  these  sections  was  passed  that  part  of  the  fourth  section  which 
refers  to  land,  that  section  requiring  that  the  agent  be  lawfully  autho- 
rized in  writing.  Nov.  9, 1822  (p.  12),  was  passed  the  rest  of  the  fourth 
section,  the  authority  of  the  agent  not  being  required  to  be  in  writing. 
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The  seventeenth  section  went  into  effect  at  the  same  time,  the  amount 
named  in  it  being  forty  dollars. 

Nov.  2,  1818  (p.  77),  was  passed  the  following: — 

§  1.  No  lease  of  any  lands,  tenements,  or  hereditaments  for  more 
than  one  year  from  the  making  thereof,  shall  be  assigned  or  transferred, 
either  by  a  lessor  or  lessee,  or  by  an  assignee,  unless  by  deed,  signed, 
sealed,  and  witnessed,  acknowledged  and  recorded,  as  is  provided  in  the 
case  of  deeds,  etc. 

§  2.  No  deed  of  bargain  and  sale,  mortgage,  or  other  conveyance  of 
any  lands,  tenements,  or  hereditaments,  hereafter  made  by  virtue  of  a 
power  of  attorney,  shall  be  admitted  or  read  in  evidence  in  any  case,  or 
before  any  court  in  this  state,  unless  such  power  of  attorney  shall  have 
been  acknowledged  and  recorded  in  the  office  where  such  deed  shall 
have  been  recorded. 

July  1,  1840,  the  statutes  were  revised,  and  have  since  continued 
substantially  the  same.  The  following,  taken  from  the  revision  of  1880, 
is  the  present  law.     The  changes  since  1840  are  noted. 

Revised  Statutes,  1880. 

§  974.  No  acknowledgment  or  promise  shall  be  held  to  affect  a  defence 
made  under  the  provisions  of  this  chapter  [the  Statute  of  Limitations], 
unless  such  acknowledgment  or  promise  is  in  writing,  signed  by  the 
party  affected  thereby,  (i) 

§  975.  The  preceding  sections  of  this  chapter  shall  not  alter  or  take 
away  the  effect  of  the  payment  of  any  principal  or  interest  ;(j)  but  no 
indorsement  or  memorandum  of  such  payment  made  upon  a  promissory 
note,  bill  of  exchange,  or  other  writing,  unless  in  the  handwriting  of  the 
party  making  the  payment,  shall  be  proof  of  the  payment  sufficient  to 
take  the  case  out  of  the  provisions  of  this  chapter. 

§  981.  No  action  at  law  or  in  equity  shall  be  brought  in  the  following 
cases:— 

First.  Upon  a  special  promise  of  an  executor  or  administrator  to 
answer  damages,  out  of  his  own  estate. 

Second.  Upon  a  special  promise  to  answer  for  the  debt,  default,  or 
misdoings  of  another. 

Third.  Upon  an  agreement  made  upon  consideration  of  marriage. 

Fourth.  Upon  a  contract  for  the  sale  of  lands,  tenements,  or  heredita- 
ments, or  of  an  interest  in  or  concerning  them. 

(0  In  effect  since  July  1,  1840,  ex-        (j )  This  part  of  this  section  was 

cept  daring  the  period  from  Nov.  10,  added  Aug.  1,  1863.    (Id.  445.) 
1842  (p.  26),  to  Aug.  1,  1863.    (Genl. 
Sts.  pp.  445  and  842.) ' 
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Fifth.  Upon  an  agreement  not  to  be  performed  within  one  year  from 
the  making  thereof; 

Unless  the  promise,  contract,  or  agreement,  upon  which  each  action 
is  brought,  or  some  memorandum  or  note  thereof,  is  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  by  some  person  there- 
unto by  him  lawfully  authorized ;  and  if  the  contract  or  agreement 
relates  to  the  sale  of  real  estate,  or  to  an  interest  therein,  such  authority 
shall  be  in  writing. 

§  982.  No  contract,  for  the  sale  of  goods,  wares,  or  merchandise,  for 
the  price  of  forty  dollars  or  more,  shall  be  valid,  unless  the  purchaser 
accepts  and  receives  part  of  the  goods  so  sold,  or  gives  something  in 
earnest  to  bind  the  bargain,  or  in  part  payment,  or  unless  some  note  or 
memorandum  of  the  bargain  is  made  in  writing,  and  signed  by  the  party 
to  be  charged  thereby,  or  by  some  person  thereunto  by  him  lawfully 
authorized. 

§  983.  No  action  shall  be  brought  to  charge  a  person  upon,  or  by 
reason  of  a  representation  or  assurance  made,  concerning  the  character, 
conduct,  credit,  ability,  trade,  or  dealings  of  another  person,  unless  such 
representation  or  assurance  is  made  in  writing,  and  signed  by  the  party 
to  be  charged  thereby,  or  by  some  person  thereunto  by  him  lawfully 
authorized. 

§  984.  Where  the  performance  of  a  contract  is  secured  by  the  obliga- 
tion of  a  surety,  no  agreement  made  between  the  creditor  and  the  prin- 
cipal debtor  for  the  extension  of  the  time  of  payment,  or  the  performance 
of  the  contract,  shall  have,  at  law  or  in  chancery,  any  binding  effect, 
unless  such  agreement  is  made  upon  a  valuable  consideration,  and  is  in 
writing,  or  some  note  or  memorandum  thereof  is  in  writing,  and  signed 
by  such  creditor,  or  by  some  person  thereunto  duly  authorized,  reciting 
briefly  the  consideration  upon  which  such  contract  is  founded. (it) 

§  1932.  Estates  or  interests  in  lands,  created  or  conveyed  without  an 
instrument  in  writing,  signed  by  the  grantor  or  by  his  attorney,  shall 
have  the  effect  of  estates  at  will  only ;  and  no  estate  or  interest  in  land* 
shall  be  assigned,  granted,  or  surrendered,  unless  by  a  writing  signed  as 
aforesaid,  or  by  operation  of  law. 

§  1933.  No  trust  concerning  lands,  excepting  such  as  may  arise  or 
result  by  implication  of  law,  shall  be  created  or  declared,  unless  by  an 
instrument  in  writing,  signed  by  the  party  creating  or  declaring  the 
same,  or  by  his  attorney. 

§  1934.  The  assignment  of  any  lease  of  lands,  it  the  lease  is  for  a 
longer  term  than  one  year,  shall  be  by  deed,  signed,  sealed,  and  wit- 

(fc)  Added  Aug.  1, 1863.  (Id.  453.) 

886 


Digitized  by 


Google 


STATUTES. 

nessed,  acknowledged,  and  recorded,  as  is  provided  in  the  case  of  deeds 
in  this  chapter ;  and  any  assignment,  otherwise  executed,  shall  be  void 
as  against  all  persons  but  the  assignor,  his  heirs,  or  devisees. 

§  1935.  No  deed  or  other  conveyance  of  any  lands,  or  of  an  estate  or 
interest  therein,  made  by  virtue  of  a  power  of  attorney,  shall  be  of  any 
effect,  or  admissible  in  evidence,  unless  such  power  of  attorney  is  signed, 
sealed,  attested,  and  acknowledged  and  recorded  in  the  office  where  such 
deed  is  required  to  be  recorded,  as  provided  in  this  chapter. 


VIRGINIA. 


Jan.  1,  1787  (12  Hen.  Sts.  160),  went  into  effect  29  Car.  II.  c.  3,  § 
4,  with  the  following  changes  :  In  the  first  clause  there  was  the  expres- 
sion, "  debt  or  damages,"  instead  of  "  damages."  The  land  clause  read 
"or  upon  any  contract  for  the  sale  of  lands,  tenements,  or  heredita- 
ments, or  the  making  any  lease  thereof  for  a  longer  term  than  one 
year."     The  conclusion  contains  both  words,  "  promise  or  agreement." 

Aug.  1,  1838  (p.  73),  went  into  effect  9  Geo.  IV.  c.  14,  §  5,  verba- 
tim, this  clause  being  added,  "  or  by  agent  or  some  other  person  legally 
authorized  to  do  the  same."  Also  on  the  same  day  the  first  section  of 
the  same  act,  with  the  exception  that  the  clause  as  to  part  payment  was 
omitted  and  the  following  clause  added:  "And, provided  also.  That 
every  such  written  promise  or  acknowledgment  shall  be  held  and  taken 
to  be  a  drawing  down  of  the  original  debt  or  contract  to  the  date  of  the 
said  promise  or  acknowledgment." 

Jan.  1,  1842  (1840-1,  p.  78),  went  into  effect  9  Geo.  IV.  c.  14,  §  6, 
verbatim. 

A  revision  went  into  effect  July  1,  1850,  and  the  law  has  not  since 
been  changed. 

Code  (by  Munford),  1873. 
Chapter  cxl. 

1.  No  action  shall  be  brought  in  any  of  the  following  cases : — 
First.  To  charge  any  person  upon  or  by  reason  of  a  representation  or 
assurance  concerning  the  character,  conduct,  credit,  ability,  trade,  or 
dealings  of  another,  to  the  intent  or  purpose  that  such  other  may  obtain 
thereby  credit,  money,  or  goods ;  or — 

Secondly.  To  charge  any  person  upon  a  promise  made,  after  full  age, 
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to  pay  a  debt  contracted  daring  infancy,  or  upon  a  ratification  after  fall 
age  of  a  promise  or  simple  contract  made  during  infancy ;  or — 

Thirdly.  To  charge  a  personal  representative  upon  a  promise  to  an- 
swer any  debt  or  damages  out  of  his  own  estate ;  or — 

Fourthly.  To  charge  any  person  upon  a  promise  to  answer  for  the 
debt,  default,  or  misdoings  of  another ;  or — 

Fifthly.  Upon  any  agreement  made  upon  consideration  of  marriage ; 
or — 

Sixthly.  Upon  any  contract  for  the  sale  of  real  estate,  or  the  lease 
thereof  for  more  than  a  year ;  or — 

Seventhly.  Upon  any  agreement  that  is  not  to  be  performed  within  a 
year; — 

Unless  the  promise,  contract,  agreement,  representation,  assurance, 
or  ratification,  or  some  memorandum  or  note  thereof,  be  in  writing  and 
signed  by  the  party  to  be  charged  thereby,  or  his  agent ;  but  the  con- 
sideration need  not  be  set  forth  or  expressed  in  the  writing,  and  it  may 
be  proved  (where  a  consideration  is  necessary)  by  other  evidence. 

2.  Any  writing  to  which  the  person  making  it  shall  affix  a  scroll  by 
way  of  seal,  shall  be  of  the  same  force  as  if  it  were  actually  sealed. 

Chapter  cxlvi. 

10.  If  any  person  against  whom  the  right  shall  have  so  accrued  on 
an  award,  or  on  any  such  contract,  shall,  by  writing  signed  by  him  or 
his  agent,  promise  payment  of  money  on  such  award  or  contract,  the 
person  to  whom  the  right  shall  have  so  accrued  may  maintain  an  action 
for  the  money  so  promised  within  such  number  of  years  after  the  said 
promise,  as  it  might  originally  have  been  maintained  within  upon  the 
award  or  contract,  and  the  plaintiff  may  either  sue  on  such  promise  or 
on  the  original  cause  of  action,  and  in  the  latter  case  in  answer  to'  a 
plea  under  the  eighth  section,  may,  by  way  of  replication,  state  such 
promise,  and  that  such  action  was  brought  within  the  said  number  of 
years  thereafter ;  but  no  promise,  except  by  writing  as  aforesaid,  shall 
take  any  case  out  of  the  operation  of  the  said  eighth  section  or  deprive 
any  party  of  the  benefit  thereof.  An  acknowledgment  in  writing 
as  aforesaid,  from  which  a  promise  of  payment  may  be  implied,  shall  be 
deemed  to  be  such  promise  within  the  meaning  of  this  section. 

Interest. 

Conventional  interest  was  allowed  in  Virginia  from  March  16,  1870 
(p.  19),  to  June  1, 1874  (p.  134) ;  prior  to  April  1, 1873  (Code,  p.  997), 
the  limit  being  twelve  per  cent.,  and  for  the  remainder  of  the  period 
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eight  per  cent  The  clause  allowing  it  was  as  follows :  "  But  it  shall 
be  lawful  to  receive  any  rate  of  interest  not  exceeding  eight  [or  twelve] 
per  centum  per  annum,  which  may  be  agreed  upon  by  the  original  par- 
ties to  the  contract,  and  be  specified  in  the  bond,  note,  or  other  writing 
evidencing  the  debt."    No  such  act  is  now  in  force. 


WASHINGTON. 

Code  1881. 

Chapter  ii.(/) 

§  44.  No  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a 
new  or  continuing  contract  whereby  to  take  the  case  out  of  the  opera- 
tion of  this  chapter  [the  Statute  of  Limitations]  unless  the  same  is 
contained  in  some  writing  signed  by  the  party  to  be  charged  thereby ; 
but  this  section  shall  not  alter  the  effect  of  any  payment  of  principal  or 
interest. 

Chapter  clxxii.(/) 

§  2325.  In  the  following  cases  specified  in  this  section  any  agree- 
ment, contract,  and  promise  shall  be  void,  unless  such  agreement,  con- 
tract, or  promise,  or  some  note  or  memorandum  thereof  be  in  writing 
and  signed  by  the  party  to  be  charged  therewith,  or  by  some  person 
thereunto  by  him  lawfully  authorized ;  that  is  to  say — 

1st.  Every  agreement  that  by  its  terms  is  not  to  be  performed  in  one 
year  from  the  making  thereof. 

2d.  Every  special  promise  to  answer  for  the  debt,  default,  or  mis* 
doings  of  another  person. 

3d.  Every  agreement,  promise,  or  undertaking  made  upon  considera- 
tion of  marriage,  except  mutual  promises  to  marry. 

4th.  Every  special  promise  made  by  an  executor  or  administrator  to 
answer  .damages  out  of  his  own  estate. 

§  2326.  No  contract  for  the  sale  of  any  goods,  wares,  or  merchan- 
dise, for  the  price  of  fifty  dollars  or  more,  shall  be  good  and  valid  unless 
the  purchaser  shall  accept  and  receive  part  of  the  goods  so  sold,  or  shall 
give  something  in  earnest  to  bind  the  bargain,  or  in  part  payment,  or 
unless  some  note  or  memorandum  in  writing  of  the  bargain  be  made 
and  signed  by  the  party  to  be  charged  thereby,  or  by  some  person  there- 
unto by  him  lawfully  authorized. 

(0  In  foroe  since  1854.    (Acts  of  1853,  pp.  355,  380.) 
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Chapter  CLXxx.(m) 

§  2368.  The  legal  rate  of  interest  shall  be  ten  per  centum  per  an- 
num. 

§  2369.  Any  rate  of  interest  agreed  upon  by  parties  to  a  contract, 
specifying  the  same  in  writing,  shall  be  valid  and  legal. 


WEST  VIRGINIA. 


Chapter  140,  §  1,  of  the  Virginia  Statutes,  supra,  has  been  adopted 
in  West  Virginia.     Chapter  95,  §  1,  Revised  Statutes,  1879. 


WISCONSIN. 


July  1,  1839  (p.  162  of  Rev.  Sts.  1839),  was  passed  the  Wisconsin 
Statute  of  Frauds,  being  a  verbatim  copy  of  the  New  York  Statutes  at 
Large.  Part  II.  Chapter  VII.  Title  I.  §§  6  to  10  (incl.) ;  Title  II. 
§§  2  to  4  (incl.) ;  Title  III.  §§  2,  6,  and  7,  with  the  exception  that  §  7 
of  Title  I.  in  the  Wisconsin  Statute  ends  with  the  clause  "  by  implica- 
tion or  operation  of  law,"  and  the  section  allowing  the  agent  to  sign  is 
found  in  the  Wisconsin  Statute  but  once,  and  that  referring  to  the  whole 
subject,  while  in  the  New  York  Statute  the  section  is  found  in  both 
Title  I.  and  Title  II.  The  law  has  not  since  been  changed,  and  can 
now  be  found  in  Revised  Statutes,  1878,  §§  2302,  2303,  2304,  2305, 
2307,  2308,  2309,  2321,  2325,  2326,  2327. 

Jan.  10,  1849  (Rev.  Stat.  Wis.  1849),  Part  II.  Chap.  I.  Tit.  II. 
§§  51,  52  (inter  alia)  of  the  New  York  Revised  Statutes  were  adopted. 
[Rev.  Stat.  Wis.  1878,  §§  2077,  2078.] 

§  4243.  No  acknowledgment  or  promise  shall  be  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  the  cause  out  of  the 
operation  of  this  chapter,  unless  the  same  be  contained  in  some  writing 
signed  by  the  party  to  be  charged  thereby.  [In  effect  Jan.  1, 1859. 
(Rev.  Sts.  1858,  p.  823.)] 

§  1688.  The  rate  of  interest  upon  the  loan  or  forbearance  of  any 
money,  goods,  or  things  in  action,  shall  be  seven  dollars  upon  one  hun- 
dred dollars  for  one  year,  and  after  that  rate  for  a  greater  or  less  sum, 
or  for  a  longer  or  shorter  time ;  but  it  shall  be  competent  for  parties  to 

(m)  In  force  since  1854.     (Acts  of  1853,  pp.  355,  380.) 
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contract  for  the  payment  and  receipt  of  a  rate  of  interest  not  exceeding 
ten  dollars  upon  one  hundred  dollars,  as  aforesaid ;  in  which  case  such 
rate  exceeding  seven  dollars  upon  one  hundred  dollars  shall  be  clearly 
expressed  in  writing,  (n) 


WYOMING. 

Compiled  Laws,  1876. 

Chapter  lvii.(o) 

§  1.  In  the  following  cases  every  agreement  shall  be  void  unless  such 
agreement,  or  some  note  or  memorandum  thereof  be  in  writing,  and 
subscribed  by  the  party  to  be  charged  therewith  : — 

First.  Every  agreement  that  by  its  terms  is  not  to  be  performed 
within  one  year  from  the  making  thereof; 

Second.  Every  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person ; 

Third.  Every  agreement,  promise,  or  undertaking  made  upon  con- 
sideration of  marriage,  except  mutual  promises  to  marry,  and  no  action 
shall  be  brought  to  charge  any  person  upon  any  breach  of  promise  of 
marriage,  either  upon  mutual  promises  or  promise  in  writing,  unless 
such  action  shall  be  brought  within  one  year  after  the  making  of  such 
promise ; 

Fourth.  Every  special  promise  by  an  executor  or  administrator,  to 
answer  any  demand  out  of  his  own  estate ; 

Fifth.  Every  agreement  or  contract  for  the  sale  of  real  estate,  or  the 
lease  thereof,  for  more  than  one  year. 

§  2.  Every  contract  for  the  sale  of  any  goods,  chattels,  or  things  in 
action,  for  the  price  of  fifty  dollars  or  more,  shall  be  void  unless — 

First,  a  note  or  memorandum  of  such  contract  be  made  in  writing, 
and  be  subscribed  by  the  party  to  be  charged  thereby,  or,  second,  unless 
the  buyer  shall  accept  and  receive  part  of  such  goods,  or  the  evidences 
or  some  of  them,  of  such  things  in  action,  or,  third,  unless  the  buyer 
shall,  at  the  time,  pay  some  part  of  the  purchase-money. 

(n)  May  1, 1849  (Rev.  Sts.  1849,  p.  cent.    April  12, 1866  (p.  168),  conven- 

264),  any  rate  could  be  contracted  for  tional  limit  made  10  per  cent.,  and  so 

in  writing.    Jan.  1,  1859   (Rev.    Sts.  continues. 

1858,  p.    410),    the    present   section  (o)  In  effect  Deo.  14,  1871  (p.  77). 
passed,  except  the  limit  was  12  per 
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APPENDIX. 

§  8.  To  charge  any  person  upon,  or  by  reason  of,  a  representation 
or  assurance  concerning  the  character,  conduct,  credit,  ability,  trade,  or 
dealings  of  another,  to  the  intent  or  purpose  that  such  other  may  obtain 
thereby  credit,  money,  or  goods. 

Chapter  lxiii. 

§  1.  Any  rate  of  interest  which  may  be  agreed  upon  between  parties 
for  the  loan  or  forbearance  of  money,  goods,  or  things  in  action,  shall 
be  valid ;  Provided,  That  if  such  agreement  be  for  a  higher  rate  of  in- 
terest than  twelve  per  cent,  per  annum,  the  same  shall  be  in  writing. 
[In  effect  Nov.  24,  1669.] 
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[the  fiodbbs  sbpbr  to  sections.] 


ABANDONMENT  OF  PREMISES.    See  Surrender,  793. 

ABSOLUTE  DEED.     See  Deed. 

ACCEPTANCE  OF  BILL  OF  EXCHANGE,  how  far  valid,  and  how  made, 

59  et  seq. 
ACCEPTANCE,  promise  to  give  an  acceptance  of  a  bill  of  exchange,  how 
far  valid  by  parol,  62. 
of  memorandum  or  deed,   see  Memorandum,  887.      See,  also,  De- 
livery, 258  et  seq. ;  Surrender,  774. 
ACCIDENT.     See  Trust,  905  et  seq. 
ACCORD  AND    SATISFACTION.      See  Subsequent  Alteration, 

446. 
ACCOUNT.     See  Administrator,  166. 
ACCOUNT  STATED.    See  Chattels,  235 ;  Full  Performance,  664, 

675;  Memorandum,  830,  858,  n.  (*);  Validity,  680. 
ACKNOWLEDGMENT.     See  Deed,  1067. 
ACT.     See  Delivery,  260. 

ACT  OR  OPERATION  OF  LAW.    See  Surrender,  772. 
ACTION.     See  Trust,  999. 

for  compensation.     See  Part  Performance,  623  et  seq. 
on  oral  contracts.     See  Validity,  682,  684. 
prematurely  brought.     See  Defence,  494. 
on  case.     See  Trust,  874,  876. 
ACTS  OF  CONGRESS,  March  2,  1861,  June   2,  1862.     See  Federal 
Statute  of  Frauds,  4 ;  Vessels  ;  Statutes,  288,  822,  859,  454, 
467,  559,  608,  642,  1130. 
ADMINISTRATOR,  promise  by.     See  Chapter  VI.,  152-171. 
as  to  liability  de  bonis  propriis,  etc.,  152  et  seq. 
promise  by,  to  answer  out  of  his  own  estate,  is  within  the  Statute  of 

Frauds,  152  et  seq. 
difference  between  his  special  promise  and  guaranty,  153,  160. 
how  far  non-liability  of  the  decedent's  estate  affects  the  validity  of 

administrator's  oral  promise,  154. 
how  far  a  promise  to  pay  a  legacy  is  within  the  Statute  of  Frauds,  155. 
oral  promise  of,  in  consideration  of  assets,  how  far  valid,  156. 
how  far  personally  liable  on  a  promise  in  consideration  of  assets,  156. 
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ADMINISTRATOR— (continued) . 

how  far  an  oral  promise  by  an  administrator,  in  consideration  of  assets, 

resembles  a  guaranty  in  consideration  of  a  fund,  156. 
bow  far  assets  are  a  valid  consideration  for  an  administrator's  promise,  157. 
how  far  the  consideration  of  forbearance  will  take  an  administrator's 

promise  out  of  the  Statute  of  Frauds,  1 59. 
how  far  the  non-liability  of  the  decedent's  estate  for  a  debt  makes  the 

administrator's  oral  promise  to  answer  for  the  latter  valid,  161. 
how  far  forbearance  is  good  consideration  for  an  administrator's  promise, 

158,  161. 
rules  of  pleading  in  suit  upon  his  promise,  162. 
rules  of  evidence  in  a  suit  upon  his  promise,  163. 
what  is  sufficient  evidence  of  his  promise,  164. 
what  sufficient  evidence  of  assets  in  a  suit  on  his  promise,  164. 
written  admission  of  assets  sufficient  to  bind  him,  164. 
how  far  submission  to  arbitration  is  proof  of  a  promise  or  of  assets,  1 65, 

171. 
how  far  an  accounting  by  an  administrator  is  evidence  to  hold  him  per- 
sonally, 166. 
how  far  a  promissory  note  given  by  him  will  bind  him  personally,  167. 
powers  and  liabilities  generally  of,  168. 
form  of  action  against,  168. 
how  far  not  liable  personally  on  his  written  obligation,  in  certain  cases, 

169. 
general  subject  of  his  obligation,  171. 
how  far  liable  on  written  contract  of  his  decedent,  171. 
how  far  liable  for  the  debts  of  his  decedent,  171. 
his  right  of  retainer,  171,  177,  n.  (c). 

oral  promise  of,  how  far  made  valid  by  voluntary  performance,  1 71  • 
how  far  the  oral  promise  of,  affected  by  the  fact  of  part-performance,  170. 
when  claim  against,  must  be  in  writing,  171. 
summary  of  law  of  the  application  of  the  Statute  of  Frauds  to  his  promise, 

171. 
contracts  by.     See  Part  Performance,  559 ;  Trusts,  947. 
ADMINISTRATOR'S  SALE.     See  Sales,  306. 

ADMISSION.     See  Declaration,  839,  848,  976  et  seq. ;  Limitations, 
1077  et  seq. 
by  grantor.     See  Mortgage,  1035 ;  Pleading,  529,  532  et  seq. 
ADVANCEMENT.     See  Trust,  992  et  seq. 
ADVANCES.     See  Mortgage,  1014,  1050. 

ADVERSE  POSSESSION.     See  Part  Performance,  562,  573,  606. 
ADVERTISEMENT.    See  Memorandum,  390 ;  Surrender,  793. 
AFFIDAVIT.     See  Memorandum,  384. 

AGENCY,  how  far  a  promise  by  a  principal  or  agent  to  answer  for  the  other's 
debt  is  a  guaranty,  118.     See,  also,  Memorandum,  368,  383;  Mort- 
gage, 1041 ;  Sales,  315;  Trusts,  868  et  seq.,  958  et  seq. 
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AGENT,  written  authority  to  agent  required  by  agent  in  Alabama,  Illinois, 
Michigan,  Nebraska,  New  Hampshire,  380.     See,  also,  Deed,  1072 ; 
Delivery,  282;  Guaranty,  118;  Land,  756;  Leases,  799;  Limi- 
tation, 1095;  Part  Performance,  562;  Sales,  310;  Surrender, 
775. 
AGREEMENT,  meaning  of  the  word.     See  Memorandum,  428 ;  Trust, 
900.    See  Contract. 
for  lease.    See  Leases,  818. 
breach  of.     See  Trust,  929. 
ALIENATION,  conveyance  by  one  incompetent  to  alienate.     See  Part 

Performance,  559. 
"ALLOWED  TO  BE  GOOD,"   the  phrase  passed  upon,    11,   n.   («), 

18,  n.  (»). 
ALTERATION  OF  A  WRITING.     See  Subsequent  Oral  Altera- 
tion, etc.,  Chap.  XX.,  440-73. 
ALTERATION  OF  DEED.     See  Deed,  1060. 
ALTERATION  OF  WRITING.     See  Fraud  and  Mistake,  483. 
ALVANLEY,  LORD,  opinion  of  Statute  of  Frauds,  8. 
AMBIGUITY.     See  Memorandum,  15,  321,  408,  416  et  seq. 
ANNEXATION  OF  MEMORANDA.     See  Memorandum,  844. 
ANNUAL  PRODUCTS.     See  Land,  707,  n.  (/). 
ANSWER.    See  Pleading,  514,  524  et  seq. ;  Trust,  989. 
of  defendant.     See  Trust,  962. 
in  equity.     See  Memorandum,  335. 
by  trustees.     See  Trust,  943. 
ANTE-NUPTIAL  CONTRACT.     See  Marriage,  172,  183. 
APPEAL,  undertaking  on.     See  Special  Guaranty,  35. 
APPLICATION  OF  PAYMENTS.     See  Limitations,  1103. 
APPLIED  PAYMENTS.     See  Full  Performance,  647. 
APPRENTICESHIP.     See  Subsequent  Alteration,  453,  n.  (q). 
ARBITRATION.     See  Administrator,  165,  171;  Full  Performance, 
662 ;  Memorandum,  333  ;  Land,  749 ;  Subsequent  Alteration, 
451,  454,  455,  n.  (a). 
ASSENT  OF  BUYER.     See  Delivery,  etc.,  289. 
ASSETS.     See  Administrator,  156  et  seq.y  164  et  seq, 

held  by  administrator,  guardian,  etc.     See  Guaranty,  52  et  seq. 
firm.     See  Guaranty,  51,  121. 
ASSIGNABILITY.     See  Leases,  811 ;  Part  Performance,  605. 
ASSIGNED  CLAIM.     See  Guaranty,  113,  127. 

ASSIGNEE  OF  DEBT,  promise  by  assignor  to  answer  for  it.     See  Gua- 
ranty, 127. 
ASSIGNMENT.     See  Mortgage,  1017;  Patent  or  Copyright,  1117 
et  seq. ;  Surrender,  769. 
for  benefit  of  creditors.     See  Funds,  52. 
of  trust.     See  Trusts,  835. 
ASSUMPSIT.    See  Full  Performance,  673;   Subsequent  Altera- 
tion, 453. 
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ATTORNEY.    See  Trust,  946 ;  Validity,  689.     See  Counsel. 
AUCTION.     See  Land,  764;  Sales,  314  et  seq.;  Trust,  9S0. 
AUTHORITY.    See  Agent. 

BAIL.    See  Guaranty,  147  et  seq. 
BAILMENT.     See  Delivery,  270. 
BANK-NOTES.     See  Chattels,  288. 

BANKRUPTCY,  oral  promise  to  pay  debt  discharged  by  bankruptcy,  how  far 
valid  when  made  before  but  sued  on  after  an  act  requiring  such  promise 
to  be  in  writing,  18. 

history  of  English  acts  requiring  writing  to  prove  new  promise,  1107. 

American  statutes,  1108. 

the  New  Promise  Acts,  how  far  retrospective  or  prospective,  1109. 

promise  to  pay  debt  barred  by  discharging,  1106. 

construction  of  New  Promise  Acts,  1109. 

what  constitutes  the  new  promise,  1109. 

how  far  new  promise  must  be  signed,  1109.     See  Limitations,  1083. 

statutes,  1106  et  seq. 
BARGAIN,  loss  of.    See  Land,  789,  n.  (n);  Part  Performance,  630; 

Trusts,  822. 
BARTER  OP  CHATTELS,  222. 
BEQUEST.     See  Trusts,  860  et  seq. ;  Year,  204. 
BETTERMENTS.     See  Improvements,  715. 
BEST,  CHIEF  JUSTICE,  opinion  of  Statute  of  Frauds,  8. 
BID.     See  Land,  725. 
BIDDING,  discouragement  of.     See  Trusts,  825,  n.  (yj,  829,  884 ;  Trust, 

930. 
BILL  OF  EXCHANGE.     See  Acceptance,  62. 
BILL  OF  PARCELS.    See  Memorandum,  327. 
BILL  OF  SALE.     See  Delivery,  etc.,  259. 
BINNEY,  HORACE,  essay  on  Murphy  v.  Hubert,  2. 
BLANKS  IN  DEED.     See  Deed,  1069. 
BONDS.     See  Memorandum,  336 ;    Subsequent  Alteration,    451 ; 

Trusts,  844. 
BOOK.     See  Memorandum,  375  et  seq. 
BOOK  ENTRIES.     See  Trusts,  847. 
BORROWED  MONEY.     See  Trust,  956. 
BOTTING  v.  MARTIN.     See  Surrender,  776. 
BOUGHT  AND  SOLD  NOTES.     See  Memorandum,  373  et  seq. 
BOUNDARY.     See  Land,  745  et  seq. ;  Part  Performance,  555,  584. 
BREACH   OF  CONTRACT,  modification  before  or  after.     See  Subse- 
quent Alteration,  446;  Rescission;  Trusts,  122  et  seq. 
BROKER.     See  Land,  756. 

BROKER'S  MEMORANDA.     See  Memorandum,  870  et  seq.,  406. 
BRONSON,  J.,  opinion  of  Statute  of  Frauds,  11,  p.  16,  n.  (c). 
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BUILDING.     See  Land,  715  et  seq. 

BUILDING  MATERIALS.     See  Land,  714,  n.  (*) 

BURIAL  LOTS.     See  Land,  716. 

BUSINESS,  USUAL.     See  Chattels,  24S,  252  et  seq. 

BUYER     See  Delivery,  268. 

CAMPBELL,  LORD,  opinion  of  27th  section  of  the  Statute  of  Frauds,  11. 

CANCELLATION.     See  Surrender,  782. 

CARRIER.    See  Delivery,  284  et  seq. 

CASE  STATED.     See  Memorandum,  384. 

CASH.     See  Memorandum,  400. 

CERTIFICATE  OF  SALE.     See  Sales,  313. 

CESTUI  QUE  TRUST.    See  Trust,  905.    See  Trustee. 

CHANCERY,  how  contracts  required  by  to  be  proved  by  writing  before  the 

Statute  of  Frauds,  14. 
CHANGE  OF  A  WRITING.      See  Subsequent  Oral  Alteration, 

Chapter  XX. 
CHATTELS,  contracts  relating  to,  Chapter  IX.,  218-257. 

contracts  relating  to  within  the  Statute  of  Frauds,  218,  etc. 

phraseology  of  17th. sect,  of  29  Car.  II.,  218. 

Ordonnance  De  Moulins  resembles  29  Car.  II.  c.  3,  §  17,  219. 

Louisiana,  Scotch,  and  Canadian  civil  law,  219,  222. 

commercial  contracts,  how  far  necessary  to  be  in  writing,  219. 

difference  between  words  "value"  and  "price"  in  determining  whether 
a  contract  is  within  the  amount  fixed  in  the  exception,  220. 

contracts  for  amount  within  the  exception,  220. 

sale  of  negro,  how  far  within  the  Statute  of  Frauds,  222. 

and  under  Texan  and  Spanish  law,  222. 

partnership  contract  in,  how  far  within  the  Statute  of  Frauds,  223. 

rule  of  earnest  at  common  law  and  under  the  Statute  of  Frauds,  224. 

the  amount  of  earnest  necessary,  225. 

earnest  without  more  will  satisfy  the  Statute  of  Frauds,  225. 

earnest  in  New  York  must  be  paid  when  contract  is  made,  226. 

rule  in  New  York  as  to  earnest  when  an  earlier  contract  is  adopted  in  a 
later  one,  227. 

subsequently  paid  earnest,  how  far  good,  226. 

how  far  earnest  may  be  paid  before  the  contract,  228. 

how  far  in  separate  sales  one  earnest  may  avail  for  all,  228. 

what  constitutes  earnest,  229. 

earnest  must  be  by  acts,  not  mere  words,  230. 

how  far  delivery  of  goods  is  a  good  payment  under  Lord  Tenterden's  act 
requiring  writing  or  payment  to  a  promise  out  of  the  bar  of  the  statute 
of  limitations,  230. 

how  a  delivery  of  goods  is  a  payment  under  certain  bankrupt  acts,  230. 

how  far  a  promissory  note  good  earnest,  230. 

how  far  a  payment  by  a  credit  is  good  earnest,  231. 
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CHATTELS— (continued). 

what  are  goods,  wares,  and  merchandise  under  17th  sec.  of  29  Car.  II. f 
292. 

how  far  fructus  industriales  are  within  the  Statute  of  Frauds,  232. 

how  far  fixtures  are  within  1 7th  section,  233. 

choses  in  action  how  far  within  the  1 7th  section,  234  et  seq. 

how  far  checks  are  within  17th  section,  234. 

how  far  shares  of  stock  are  within  17th  section,  234. 

how  far  an  account  stated  or  a  claim  is  within  the  17th  section,  235. 

how  far  shares  of  stock  are  chattels  within  55  Geo.  III.  c.  138  (stamp 
law),  234,  253  n.  (/). 

how  far  a  judgment  or  recognizance  is  within  the  1 7th  section,  235. 

how  far  promissory  notes,  etc.,  are  within  the  17th  section,  236. 

how  far  patent-rights,  insurance,  or  a  salary  may  be  within  the  17th  sec- 
tion, 237. 

how  the  17th  section  applies  to  bank-notes,  leasehold,  gold,  slaves,  etc., 
238. 

what  constitutes  a  sale,  239  et  seq. 

conditional  sale  of  personal  property  in  Iowa  must  be  in  writing,  240. 

how  far  a  mortgage  is  within  the  Statute  of  Frauds,  240. 

distinction  between  executed  and  executory  sales,  241. 

distinction  between  executed  and  executory  sales,  how  far  established  in 
Scotland,  241,  n.  (y). 

contract  to  furnish  materials,  how  far  within  the  Statute  of  Frauds,  242. 

distinction  between  contract  for  sale  of  chattels  and  for  labor,  242. 

promise  to  procure,  how  far  within  the  Statute  of  Frauds,  243. 

distinction  as  to  contract  being  in  the  line  of  the  promissor's  usual  busi- 
ness, 243,  252  et  seq. 

rule  as  to  sale  of  goods  in  esse  or  not  in  esse,  244  et  seq. 

rule  as  to  goods  made  on  special  order,  247. 

rule  in  New  York  as  to  contracts  for  labor  or  for  sale  of  chattels,  249  et 
seq. 

modern  rule  in  England  as  to  contracts  for  labor  or  for  sale  of  chattels, 
251. 

how  far  the  part  of  contract  relating  to  a  sale  and  relating  to  labor  may  be 
severed,  253,  n.  (g) 

the  previous  preparation  necessary,  how  far  of  effect  to  take  an  oral  sale 
of  chattels  out  of  the  Statute  of  Frauds,  253  et  seq. 

effect  of  previous  preparation  in  the  case  of  crops,  of  timber,  254. 

effect  under  New  York  law  of  previous  preparation  in  taking  contract  out 
of  the  17th  section,  255. 

previous  preparation,  whether  for  the  buyer  or  the  seller,  257. 

value  of  the  17th  section  of  29  Car.  II.,  257,  n.  (k). 

Compensation  for  acts  of  part  performance.    See  Part  Performance, 
615. 
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CHATTELS—  (continued) . 

delivery  and  acceptance  of  delivery,  258  et  seq.     See  Memorandum, 

881 ;  Full  Performance,  646 ;   Part  Performance,  559,  600 ; 

Severability,   695;    Subsequent  Alteration,  457,   see  460; 

Year,  195. 
CHECKS.     See  Chattels,  234. 
CHILD.     See  Parent. 

CHOSES  IN  ACTION.    See  Chattels,  234  et  seq.;  Memorandum,  415. 
CIVIL  LAW,  Statute  of  Frauds  in  relation  to,  5,  6,  and  p.  10,  n.  (o). 

as  to  the  Lex  Loci  and  Lex  Fori,  16,  17,  and  n.  (/).     See  Chattels, 

219,  222. 
as  to  guaranty.    See  Guaranty,  27 ;  Full  Performance,  640 ;  Part 

Performance,  543,  623. 
rule  as  to  compensation  for  part  performance.   See  Part  Performance, 

621. 
CLAIM.     See  Chattels,  234  et  seq, 
CLERK.    See  Sales,  318. 
CLIENT.     See  Attorney. 

COCKING  v.  WARD.     See  Full  Performance,  659. 
COGNIZANCE.     See  Memorandum,  334,  659. 
"  COLLATERAL"  PROMISE,  29. 
COLONIAL  COURTS.     See  Pleading,  541. 
COMMERCIAL  CASES.     See  Pleading,  538. 
COMMERCIAL  CONTRACTS,  valid  by  parol,  5,  6.    See  Chattels,  219; 

Guaranty,  27. 
COMMERCIAL  PAPER.     See  Guaranty,  125;  Memorandum,  431. 
COMMISSIONS  OF  AGENT.     See  Land,  756;  Sales,  305. 
COMMITTEE  OF  LUNATIC.     See  Trust,  945. 
COMMON  CARRIER.     See  Delivery,  284. 
COMMON  COUNTS,  in  suit  for  compensation  for  part  performance.     See 

Part  Performance,  625. 
COMMON  LAWT.     See  Delivery,  267. 
COMMON  LAW  RIGHT.     See  Statutory  Right,  503. 
COMMON,  tenancy  in.     See  Partition,  1053. 
COMMONWEALTH,  title  from.     See  Land,  734,  757. 
COMPENSATION.     See  Part  Performance,  Chapter  XXVIII.,  549, 

607-31,  614;  Year,  211  et  seq. 
CONDITION.     See  Statu  Quo,  553. 
CONDITIONS.     See  Memorandum,  323,  399. 

CONDITIONAL  DELIVERY,  etc.     See  Delivery,  etc.,  261  and  n.  (o). 
CONDITIONAL  PROMISE.     See  Limitations,  1085. 
CONDITIONAL  SALE.     See  Mortgages,  1004  et  seq.;  Chattels,  240. 
CONDITIONAL  SURRENDER.     See  Surrender,  787. 
CONFIRMATION  OF  SALE.     See  Sales,  307. 
CONFLICT  OF  LAWS.     See  Lex  Loci,  Chapter  II.,  16  et  seq. 
CONNECTED  MEMORANDA.    See  Memorandum,  402. 
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CONSIDERATION.      See  Administrator,  156  et  seq. ;  Deed,    1071; 
Full  Performance,  649,  663 ;  Guaranty,  passim. 
new.    See  Guaranty,  64 ;  Land,  755 ;  Memorandum,  Chapter  XIX., 

420,  439. 
title  given  by  part  performance,  how  far  good.     See  Part  Perform- 
ance, 606 ;  Land,  741 ;  Severability,  692;  Subsequent  Altera- 
tion, 445  ;  Trusts,  893,  905,  et  seq. 
how  far  an  oral  contract  a  valuable  one.     See  Validity,  679. 
oral  contract  cannot  be  proved  under  pretence  of  showing  consideration  of 
a  deed.     See  Validity,  683. 
CONSIDERATION  OP  CONTRACT.     See  Part  Performance,  683. 
CONSIDERATION  OF  GUARANTY.     See  Guaranty,  passim. 
CONSTRUCTIVE  TRUSTS.     See  Trusts,  891-1001. 
CONTEMPORANEOUS  AGREEMENT.     See  Mortgage,  1036. 
CONTEMPORANEOUS  ALTERATION  OF  CONTRACT.    See  Sub- 
sequent Alteration,  444. 
CONTEMPORANEOUS  GUARANTY.     See  Guaranty. 
CONTEMPORANEOUS  WRITINGS,  consideration  of.     See  Memoran- 
dum, 433  et  seq. 
CONTENTS  OF  MEMORANDUM.   See  Memorandum,  Chapter  XVIL- 

XIX.,  392,  439. 
CONTINGENCY  RULE.     See  Year,  197  et  seq. 
CONTINUING  CONTRACTS.     See  Year. 
CONTRACT,  made  in  one  place  to  be  performed  in  another,  2T-3. 
made  abroad  to  be  performed  in  the  forum,  22. 
made  in  the  forum  to  be  performed  abroad,  23. 

express  contract  bow  far  provable,  though  oral,  to  rebut  an  implied  con- 
tract.    See  Defence,  495. 
ascertainment.     See  Part  Performance,  566. 
breach  of.     See  Fraud  and  Mistake,  478 ;  Trust,  822,  878  et  seq.y 

929,  977;  Part  Performance,  551. 
concluded.     See  Memorandum,  395 ;  Part  Performance,  566,  632. 
implied.     See  Fart  Pkrformance,  549. 
invalid.     See  Full  Performance,  649. 
joint.     See  Full  Performance,  644,  665. 
for  lease.     See  Leases,  818. 

oral,  how  far  valid  before  Statute  of  Frauds,  13,  14. 
oral,  validity  or  invalidity  of.     See  Validity. 
the  substance  not  the  form  which  determines  whether  the  Statute  of  Frauds 

applies.     See  Validity,  690. 
part  performance  in  reference  to.   See  Part  Performance,  565  et  seq. ; 
Memorandum,  825,  392. 
CONTRACTORS.     See  Guaranty,  92,  129,  187. 
CONVEYANCE.     See  Alienation,  559 ;  Trust,  905  et  seq. 

of  land.     See  Part  Performance,  596. 
COOPER,  Chancellor,  opinion  of  Statute  of  Frauds,  11  and  p.  16  n.  (c). 
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CO-PARCENER.     See  Partition. 

COPYRIGHT.     See  Patent  Right  ;  Pleading,  518. 

CORN  AND  WHEAT.     See  Land,  707,  n.  (</). 

CORPORATION.     See  Memorandum,  340  ;  Part  Performance,  559. 

COSTS.     See  Validity,  681. 

COTTON.     See  Delivery  and  Acceptance,  258. 

COVENANT,  breach  of.     See  Surrender,  792;  Full  Performance, 
678;  Subsequent  Alteration,  453. 

COUNSEL,  contract  by.     See  Part  Performance,  559. 

COURT,  confirmation  of  sales.     See  Sales,  307. 

CO  WPER,  LORD,  opinion  of  Statute  of  Frauds,  8. 

CREDIT,  representations  as  to  particular  funds,  1114.     See  Representa- 
tions as  to  Credit. 
representations  as  to.     Legislation  on  the  subject,  1113. 
representation  as  to,  statutes,  1112  et  seq. 
construction  put  on,  9  Geo.  IV.  c.  14,  §  6,  1115. 

what  a  sufficient  representation  in  writing,  1115.     See  Guaranty,  84  et 
seq. ;  Memorandum,  399,  400. 

CREDITOR,  may  sue  when  the  guarantor  has  funds,  42,  50.    See  Full  Per- 
formance, 653. 

CREDITORS.     See  Marriage,  183  ;   Mortgage,    1042 ;   Trust,   910, 
957,  965. 

CROPS.     See  Chattels,  232 ;  Full  Performance,  664 ;  Land,   708 ; 
Year. 

CROSS-ACTION.     See  Set-off,  631 ;  Pleading,  514  et  seq. 

DALY,  JUDGE,  opinion  of  Statute  of  Frauds,  9. 

opinion  of  17th  section  of  the  Statute  of  Frauds,  11. 
DAM.     See  Land. 

DAMAGES,  for  taking  note.     See  Full  Performance,  662 ;  Part  Per- 
formance, 628. 

measure  of.     See  Land,  761. 

for  land  taken  by  eminent  domain.     See  Land,  722. 
DATE,  proved  by  parol,  1089. 
DEATH.     See  Year,  203. 
DEBT,  default,  or  miscarriage.     See  Guaranty,  150. 

promise  by  the  promisor  to  pay  or  answer  for  his  own   debt.     See 
Guaranty,  111  et  seq. 

resting  on  a  guarantor's  own  property.    See  Guaranty,  129, 18  7, 139  et  seq. 

answered  for.     See  Original  Claim;  Mortgage,  1008  et  passim. 

existing.     See  Mortgage,  1037. 

transfer  of.     See  Mortgage,  1019. 
DEBTOR,  promise  to,  that  promisor  will  guaranty  the  debt,  11  n.  (h).      See 
Full  Performance,  653. 

promise  to.     See  Guaranty,  76  et  seq. 

decision,  English,  how  far  authority  in  America,  3. 
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DECEDENTS.     See  Administration. 
DECEIT.     See  Representation,  Credit. 
DECLARATIONS.     See  Trust,  976  et  seq.,  848. 
DECLARATION,  oral.     See  Trusts,  839. 
DEDICATION.     See  Land,  752. 
DEED,  general  requisites  and  proper  execution,  1069. 

alteration  of,  1060. 

form  of  words  required,  1061. 

parties  to,  1062. 

signing  mark,  1063. 

sealing,  1064  et  seq. 

kind  of  seal  required,  1065  et  seq. 

witnesses,  1066. 

acknowledgment,  1067. 

in  blank,  1069. 

description  of  land  conveyed,  1070. 

consideration  of,  1071. 

execution  of  by  agent,  1072. 

how  to  be  executed  by  agent,  1072,1074. 

the  agent's  authority,  1073. 

to  pass  homestead  right,  1075. 

by  husband  or  wife,  how  to  be  executed,  1075. 

what  requisite  necessary  to  have  dower,  1075.  See  Full  Performance, 
667;  Land,  729;  Leases,  802;  Memorandum,  336,  383,  387  8  rt 
seq. ;  Mortgage,  1012,  1028  et  seq. 

title.     See  Mortgage,  1045  et  seq. 

deposit  of.     See  Mortgage,  1,  20,  1045. 

absolute.  See  Trusts,  879;  Part  Performance,  597;  Sales,  308, 
318;  Surrender,  7%2etseq.;  Trusts,  841,  988. 

trust,  how  far  provable  against.     See  Trusts,  841. 

trust  raised  against.     See  Trusts,  845,  n.  (a). 

in  Kentucky,  certain  unsealed  writings  are  specialties  by  Statute,  673. 

conveyance  in  Kentucky  under  seal,  377. 
DEED-POLL.     See  Guaranty,  138  et  seq. ;  Full  Performance,  669. 
DEFAULT.     See  Guaranty,  150. 
DEFEASANCE.     See  Mortgage,  1011. 

DEFENCE,  oral  evidence  with  the  Statute  of  Frauds,  how  far  available  in 
defence.     Chapter  XXII.,  492-500. 

Statute  of  Frauds  a  shield,  not  a  sword,  492. 

how  far  oral  evidence  within  the  Statute  of  Frauds  not  available  even  in 
defence,  493. 

oral  evidence  of  mistake  in  the  memorandum,  how  far  available  in  defence, 
494. 

how  far  express  invalid  oral  contract  available  to  rebut  the  existence  of  an 
implied  one,  495.     See  Examples,  498  et  seq. ;  Services,  498  et  seq. ; 
Trusts,  499. 
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DEFENCE— (continued). 

oral  contract  when  executed,  available  as  a  defence,  496,  n.  (b). 

invalid  oral  evidence  admissible  to  rebut  an  equity,  496. 

how  far  subsequent  oral  alteration  available  as  a  defence,  497. 

the  effect  of  part  performance,  499. 

amount  of  evidence  required,  500. 

in  Iowa,  defendant's  testimony,  when  equivalent  to  writing,  500. 

oral  evidence  that  action  has  been  prematurely  brought,  how  far  available 
in  defence.     See  Pleading,  514  et  seq. ;  Subsequent  Alteration, 
471 ;  Trust,  997 ;  Year,  205. 
DEFENDANT,  interrogation  of,  as  to  alleged  oral  contract,  1,  p.  3,  n.  (g)  ; 

6,  p.  10,  n.  (o).     See  Pleading,  514. 
DEL  CREDERE  AGENCY,  not  a  guaranty  within  the  Statute  of  Frauds, 

75. 
DELAY.     See  Delivery,  269. 
DELIVERY  AND  ACCEPTANCE,  effect  of,  258-303.     Chapter  X. 

of  chattels,  rule  as  to,  in  Louisiana,  258. 

in  Lower  Canada,  258. 

clause  and  the  year  clause,  258. 

of  cotton,  the  law  in  Georgia,  258. 

how  far  good  without  actual  possession,  259. 

sufficient  without  bill  of  sale,  259. 

rule  when  oral  evidence  is  offered  to  effect  a  writing,  259. 

definition  of  acceptance,  263,  265.     See  260  et  seq. 

not  sufficient  when  in  words  merely,  260.     See  265,  n.  (v). 

not  sufficient  when  there  is  only  a  promise  to  do  so,  260. 

must  be  by  some  act,  260. 

both  essential,  262. 

the  act  of  acceptance  and  receipt,  of  what  nature,  262. 

examples  of  mere  delivery  insufficient,  264. 

valid  when  there  is  actual  receipt,  262. 

mere  receipt  not  sufficient  acceptance,  261. 

the  difference  between  receipt  and  acceptance,  263. 

how  far  good  in  Iowa  without  acceptance,  262,  n.  (a). 

good  when  followed  by  an  acceptance  with  the  intention  to  fulfil  the  con- 
tract, 262. 

must  be  with  intent  to  vest  right  of  possession,  261. 

to  put  ownership  in  the  buyer,  261. 

how  far  valid  without  proof  of  acceptance  by  the  buyer  as  owner,  261,  262. 

valid  when  given  and  followed  by  an  acceptance  by  buyer  and  as  owner, 
261. 

by  a  joint  act,  261. 

how  far  the  rule  affected  by  the  prohibitory  liquor  taw  in  the  case  of  sale- 
of  liquors,  etc.,  266.     See  290-,  n.  (m). 

sufficient  at  common  law,  how  far  sufficient  under  the  Statute  of  Frauds,, 
267.     See  270,  n.  (a). 
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DELIVERY  AND  ACCEPTANCE— (continued). 

how  far  delivery  sufficient  to  give  action  for  goods  sold  and  delivered  suffi- 
cient under  the  Statute  of  Frauds,  268. 
refusal  to  accept  should  be  promptly  made,  269. 
the  rule  when  acceptance  depends  upon  the  goods  being  up  to  sample,  261 , 

275.     See  278. 
to  place  indicated  by  the  buyer,  263. 
how  far  buyer  may  unreasonably  refuse  to  accept,  263. 
how  far  a  question  for  the  jury,  261,  303. 
when  conditional,  insufficient,  261,  n.  (o). 
what  acceptance  necessary  when  the  buyer  had  held  the  goods  before  the 

sale,  270. 
how  far  seller  may  hold  as  bailee  for  the  buyer,  270. 
how  far  sufficient  merely  by  separation  of  the  goods  sold  from  those  unsold, 

270. 
the  rule  in  the  case  of  a  resale  from  buyer  to  seller,  271. 
mere  tender  or  offer  insufficient,  275. 

how  far  valid  when  the  acts  are  merely  those  of  preparation,  275. 
examples  of  acts  insufficient  to  make  good  delivery  and  acceptance,  275. 
examples  of  sufficient  delivery  and  acceptance,  270,  274. 
examples  of  insufficient  delivery  and  acceptance,  273. 
how  far  sufficient  until  price  is  fixed,  276. 
how  far  measurement,  weight,  and  separation  essential,  276. 
not  valid  when  any  act  of  preparation  is  to  be  done,  276. 
how  far  examination  of  the  quality  of  the  goods  is  necessary,  278. 
examples  of  acceptance  and  examples  of  refusal  on  account  of  quality,  279. 
how  far  the  buyer  may  accept  under  the  Statute  of  Frauds,  and  yet  have 

right  to  reject  the  goods  if  defective,  280. 
how  far  acceptance  consistent  with  right  of  stoppage  in  transitu,  281. 
how  acceptance  consistent  with  continuance  of  vendor's  lien,  281. 
how  far  valid  through  an  agent,  282. 
how  far  either  party  may  be  an  agent,  282. 
how  far  one  agent  can  deliver  and  accept  for  both  parties,  282. 
how  far  valid  when  by  a  partner  or  joint  purchaser,  283. 
how  far  designating  an  agent  as  recipient  makes  him  able  to  deliver  or 

accept,  283. 
how  far  valid  when  by  a  common  carrier,  284. 
the  rule  when  the  carrier  is  habitually  employed,  285. 
the  rule  when  the  carrier  is  designated  by  the  buyer,  286-87. 
examples  of  delivery,  etc.,  by  an  agent,  283. 
must  be  under  the  contract,  288. 
must  be  with  assent  of  buyer,  389. 

when  subsequent  to  the  contract,  how  far  to  be  treated  as  thereunder,  288. 
subsequent  to  the  contract,  290. 
how  far  a  subsequent  delivery,  etc.,  makes  a  new  contract  or  validates  an 

old  one,  290. 
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DELIVERY  AND  ACCEPT ANCE— (continued). 

precedent  delivery  or  acceptance,  291. 

how  far  acceptance  may  precede  delivery,  291. 

how  far  part  delivery,  etc.,  is  sufficient,  292. 

the  rule  in  cases  of  sales  by  sample,  298. 

examples  of  insufficient  part  delivery,  etc.,  294. 

rule  of  part  delivery,  etc.,  in  the  case  of  separate  lots  sold,  295-96. 

symbolic  delivery  and  acceptance,  297  et  seq. 

the  unsatisfactory  state  of  the  law  on  the  question  of  delivery  and  accept- 
ance, 303. 

symbolic  delivery,  etc.,  by  order,  etc.,  300  et  seq.     See  Deed,  1068. 
DELIVERY  ORDER.     See  Delivery,  800. 
DEMURRER.     See  Pleading,  505,  510  et  seq.,  528. 
DENIAL  OF  LIABILITY.     See  Memorandum,  394. 
DENIAL  OF  TITLE.    See  Surrender,  792,  n.  {I). 
DEPOSIT  OF  TITLE-DEED.     See  Mortgage,  1045  et  seq. 
DEPOSITION.     See  Memorandum,  834. 
DEPUTY.     See  Sales,  310. 
DESCENT.     See  Land,  731,  n.  (d). 
DESCRIPTION.     See  Memorandum,  418  et  seqn  416. 
DESCRIPTION  OF  LAND.     See  Deed,  1070. 
DESTRUCTION  OF  DEED.     See  Surrender,  782. 
DETINUE.    See  Part  Performance,  627. 
DEVISE.     See  Part  Performance,  555 ;    Full  Performance,  645 ; 

Trusts,  860  et  seq. 
DIFFERENT    WRITINGS  MAKING  ONE  MEMORANDUM.     See 

Memorandum,  Chapter  XIII.,  341-50. 
DISAVOWAL.    See  Rescission. 

DISCHARGE  OF  CONTRACT.    See  Subsequent  Alteration,  447. 
DISCHARGE  OF  PERSON  ARRESTED.     See  Guaranty,  110. 
DISCHARGE  OF  SURETY.      See  Subsequent  Alteration,  458,  n. 

(m). 
DISCHARGE  OF  WRITTEN  CONTRACTS.    See  Subsequent  Alte- 
ration, 461. 
DISCLAIMER.     See  Surrender. 
DISCOVERY.     See  Pleading,  524  et  seq.,  52ft. 
DISTRESS.     See  Guaranty",  44. 
DOE  d.  RIGGE  v.  BELL.     See  Leases,  807. 
DOWER.     See  Deed,  1075;    Land,   726;   Memorandum,  881;   Part 

Performance,  605. 
DURATION  OF  LEASE.     See  Leases,  817. 
DURESS.     See  Mortgage,  1040. 
D'WOLF  v.  RABAUD.     See  Guaranty,  97  et  seq. 

EARNEST.     See  Chattels,  224  et  seq. 
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EASEMENT.     See  Land,  718;  Surrender,  779. 
ELDON,  LORD,  opinion  of  Statute  of  Frauds  and  its  interpretation,  9. 
ELMORE  v.  STONE.     See  Delivery,  270. 
EMBLEMENTS.     See  Land,  707,  n.  (I). 
EMINENT  DOMAIN.     See  Land,  722. 

ENDORSEMENT,  promise  to  give  within  the  Statute  of  Frauds,  34. 
promise  to  give,  how  far  valid  by  parol,  68. 
irregular.     See  Memorandum,  353  et  seq. 
ENDORSER,  discharge  of.     See  Validity,  683. 
ENTIRE  CONTRACTS.     See  Year,  190;  Severability,  passim. 
EQUITABLE  ESTATE.     See  Land,  723  ;  Surrender,  779. 
EQUITABLE  MORTGAGE.     See  Mortgage,  1045  et  seq. 
EQUITABLE  TITLE.     See  Trusts,  845. 
EQUITY,  defence  of  Statute  of  Frauds,  how  to  be  set  up,  521. 
jurisdiction  of,  in  Massachusetts  over  written  contracts,  544. 
invalid  oral  evidence  admissible  to  rebut.     See  Defence,  496. 
rule  in,  as  to  memorandum  under  the  Statute  of  Frauds.     See  Memoran- 
dum, 821. 
compensation  in.     See  Part  Performance,  609,  626. 
rule  as  to  averring  contract  to  have  been  in  writing.    See  Pleading,  502. 
rule  in,  as  to  subsequent  alteration.      See  Part  Performance,  452; 
542  et  seq. ;  Full  Performance,  639 ;  Fraud  and  Mistake,  475; 
Land,  733;  Leases,  808;  Mortgage,  1002,  1027, 1029,  1011 ;  Par- 
tition, 1052,  1058;  Subsequent  Alteration,  468;  Trust,  898; 
Validity,  681. 
ERROR,  Statute  of  Frauds  in  error,  541. 
ESCHEAT.     See  Land,  781,  n.  (</)  ;  Validity,  683. 
ESCROW.     See  Memorandum,  388  et  seq. 
ESTATE.     See  Memorandum,  409  et  seq. 
ESTATE  OF  MARRIED  WOMAN.     See  Marriage,  172. 
ESTOPPEL.    See  Fraud  and  Mistake,  481 ;  Land,  733,  744 ;  Surren- 
der, 783. 
EVIDENCE,  oral,  when  excluded  at  common  law  and  when  under  the  Statute 
of  Frauds,  12. 
oral,  to  affect  a  writing,  12,  15. 

oral,  when  admitted  or  refused  before  Statute  of  Frauds,  13-4. 
oral,  to  affect  a  writing,  rule  as  to,  how  far  changed  by  Statute  of  Frauds, 

12,  15. 
See  Administrator,  163;   Defence,  500;  Mortgage,  1033,  1042; 
Part  Performance,  573,  632  et  seq. 
EVIDENCE  OF  CONSTRUCTIVE  TRUST.     See  Trust,  974. 
EXAMINATION.     See  Delivery,  278. 

EXCEPTION  IN   STATUTE   OF  FRAUDS  in  favor  of  constructive 
trusts.     See  Trusts,  971,  n.  (to), 
to  lease  clause,  776.    See  Leases,  804,  813;  Chattels. 
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EXCHANGE.  See  Land,  750;  Full  Performance,  661,  666,  671; 
Part  Performance,  555,  582. 

EXECUTED  CONTRACTS.     See  Chattels,  241 ;  Performance. 

EXECUTION  OF  MEMORANDUM.     See  Memorandum,  358  et  seq. 

EXECUTION.     See  Part  Performance,  604. 

EXECUTOR.     See  Administrator;  Limitations,  1083. 

EXECUTOR'S  SALE.     See  Sales,  306. 

EXECUTORY  CONTRACTS.     See  Chattels,  241. 

EXECUTORY  STIPULATIONS  AS  TO  LAND.  See  Full  Perform- 
ances, 660,  663. 

EX  MALEFICIO  TRUSTS.     See  Trusts,  891-1000. 

EXPRESS  CONTRACTS.     See  Contracts,  495. 

EXPRESS  TRUSTS.  See  Trusts,  Chapters  XXXVI.,  VIL,  820  et  seq.  ; 
899,  901. 

EXTENSION  OF  LEASES.     See  Lease,  800. 

EXTRA  ANNUM.     See  Year. 

FACTOR.    See  Guaranty,  75. 

FACTS.     See  Trusts,  979. 

FACTS,  proof,  of  raising  trust.     See  Trusts,  831,  839  n.  (d). 

FEDERAL  COURT,  how  far  bound  by  the  Statute  of  Frauds  of  a  State, 

21. 
FEDERAL  STATUTE  OF  FRAUDS,  4. 
FENCES.     See  Land,  748. 
FEOFFMENT.     See  Trusts,  893. 
FIRM  ASSETS.     See  Guaranty,  48  et  seq.,  51,  121. 
FIXTURE.     See  Land,  714  et  seq. 
FIXTURES.     See  Chattels,  233;  Land,  714  et  seq. 
FLOW  AGE.     See  Full  Performance,  642;   Land,  718,  n.  (^),  722; 

Subsequent  Alteration,  461. 
FORBEARANCE,  guaranty  on  consideration  of,  within  the  statute,  38.    See 
Administrator,  159;  Year,  199. 
consideration  of.     See  Memorandum,  438. 
FOREIGN  CONTRACT.     See  Lex  Loci. 
FOREIGN  LAW,  proof  or  presumption  of,  19. 
FORGERY.     See  Validity,  686  et  seq. 
FORMAL  WRITING.     See  Memorandum,  397. 
FORMS.     See  Pleading,  541. 

FRAUD  AND  MISTAKE,  how  far  it  will  take  oral  guaranty  out  of  statute, 
32. 
as  affecting  questions  under  the  Statute  of  Frauds, 'Chapter  XXL,  474, 

491. 
rule  under  Statute  of  Frauds,  examples  of,  476. 
Statute  of  Frauds  not  a  cover  for  fraud  474  et  seq. 
breach  of  contract  not  sufficient  fraud  to  do  away  with  the  Statute  of 
Frauds,  478. 
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FRAUD  AND  MISTAKE— (continued). 

examples  of  fraud  insufficient  to  do  away  with  the  Statute  of  Frauds,  477. 

in  not  putting  the  contract  into  writing,  479. 

effect  of  estoppel,  481  et  seq. 

examples,  482. 

how  far  the  Statute  of  Frauds  forbids  variation  of  writing  when  there  is 
fraud  or  mistake,  484  et  seq. 

as  grounds  for  allowing  oral  variation  of  writing,  483. 

evidence  of  offered  to  show  on  the  plaintiff's  behalf  that  the  memoran- 
dum was  incorrect,  487  et  seq.,  489  et  seq. 

evidence  refused,  489. 

evidence  accepted,  491. 

examples  of  exceptions  on  these  grounds  to  Statute  of  Frauds,  485. 

the  rule  in  equity,  475. 

how  far  on  this  ground  representation  valid,  486. 

effect  of  part  performance,  480,  486,  490. 
FRAUD.     See  Land,  763 ;  Marriage,  1 76 ;  Mortgage,  1040 ;  Part  Per- 
formance,  551;   Pleading,  512;  Trusts,  822,  826  et  seq.,  859, 
868,  877  et  seq.,  883,  886,  905  et  seq.,  927  et  seq.,  965,  985  et  seq.; 
Validity,  684. 
FRAUDS,  STATUTE  OF,  authorship  of,  1. 

phraseology  of,  1,  2,  p.  8,  n.  (/). 

when  going  into  effect,  2,  n.  (m). 

in  force  in  America  and  in  British  Colonies,  2. 

policy  and  value  of,  7. 

its  policy,  5,  7. 

extension  by  legislation  of,  7. 

rationale  of  exceptions  to,  7 

commended,  8. 

more  valuable  since  the  admission  of  interested  testimony,  8,  936,  n   (/). 

strict  and  liberal  interpretation  of,  8. 

exceptions  to  deplored,  9. 

qualified  commendation  of,  10. 

condemned,  11. 

constant  new  points  arising  under,  11. 

cost  of  interpreting  it,  11. 

"chattels"  clause  of,  criticized,  11. 

how  far  prospective  or  retrospective,  13. 

prospective  or  retrospective  operation.     See  Limitation,  1097;  Sta- 
tutes, Miscellaneous,  1108. 

and  common  law,  rule  as  to  oral  evidence  affecting  a  writing,  12,  15. 

oral  evidence  valid  or  invalid  before,  13-4. 

its  principle  of  what  antiquity,  14. 

oral  evidence  required  apart  from,  26. 

title  given  by  part  performance  is  within.     See  Part  Performance, 
606;  Chattels,  217,  n.  (it). 
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FRAUDS,  STATUTE  OF— (continued). 

the  relation  of  4th  and  17th  sections.     See  Memorandum,  359. 

How  it  must  be  set  up.     See  Pleading,  510;  Subsequent  Altera- 
tion, 454  et  seq.;  Trusts,  971,  n.  (to). 

language  of.     See  Validity,  678. 
FRUCTUS  INDUSTRIALES.     See  Chattels,  232  et  seq.;  Land,  707, 

n.  (0. 
FRUCTUS  NATURALES.     See  Land,  707-8  et  seq.,  712  et  seq. 
FRUIT.    See  Land,  707,  n.  (0;  Year,  194,  216,  n.  (t). 
FRUITS.     See  Chattels,  232  et  seq. 

FULL  PERFORMANCE,  will  take  case  out  of  Statute  of  Frauds,  Chapter 
XXX.  639  et  seq. 

difference  between  it  and  part  performance,  639. 

difference  in  effect  of  title  by  full  performance  and  under  Statute  of  Limi- 
tations, 639,  649. 

parties  to  contract  within  the  Statute  of  Frauds  may  voluntarily  perform 
it,  639,  649  etseq. 

implied  promises  are  not  within  the  Statute  of  Frauds,  640. 

prevails  at  law  as  well  as  in  equity,  639,  649. 

how  far  it  prevails  in  the  civil  law,  640. 

example  of,  640  et  seq. 

oral  evidence  to  supplement  imperfect  memorandum  where  there  has  been 
full  performance,  641. 

applies  in  the  case  of  contracts  as  to  interest ;  to  contracts  with  United 
States ;  to  leases,  licenses,  flowage,  tithes,  642. 

in  case  of  joint  contracts,  644. 

as  to  devises,  guaranties,  promissory  note,  645. 

as  to  chattels,  labor,  marriage,  646. 

doctrine  applied  to  contracts  in  consideration  of  marriage,  657. 

as  to  applied  payments,  647. 

when  the  title  vests  in  the  case  of  full  performance,  648. 

Statute  of  Frauds  a  shield,  not  a  sword,  649. 

how  far  giving  a  good  title,  649. 

oral  contract  under  Statute  of  Frauds  not  invalid,  649. 

interest  under  contract  fully  performed,  how  far  disqualifies  witness, 
649. 

gives  insurable  interest,  649. 

full  performed  contract  as  to  land  will  not  prevent  jurisdiction  of  justice 
from  applying,  649. 

contract  fully  performed,  how  far  a  good  consideration,  649. 

oral  contracts  performed  regarded  as  contracts  in  an  estimate  for  taxation, 
646. 

oral  contract  can  be  voluntarily  performed,  as  against  whom ;  volunteers, 
650. 

earlier  oral  contract  can  be  performed  as  against  a  later  written  one, 
650. 

501 


Digitized  by 


Google 


INDEX. 

FULL  PERFORMANCE— (continued). 

third  parties  cannot  set  up  the  Statute  of  Frauds,  651,  657. 

who  need  not,  or  cannot  set  up  the  Statute  of  Frauds,  652. 

rule  as  to  setting  up  the  Statute  of  Frauds ;  trustees,  administrators,  public 
officers,  652. 

debtor  may  fulfil  as  against  creditors  ;  contra,  650. 

creditor  can  fulfil  to  the  disadvantage  of  his  debtor,  658. 

how  far  garnishee  may,  or  must  set  up  the  Statute  of  Frauds,  655. 

vendor  can  voluntarily  perform,  656. 

price  of  land  conveyed  can  be  recovered  on  oral  proof,  658. 

examples  of,  good,  as  against  third  parties,  657. 

how  far  there  must  be  a  new  promise  to  pay  for  land  conveyed,  659. 

how  far  executory,  oral  stipulations  are  enforceable  after  land  has  been  con- 
veyed— as  against  vendor — as  against  vendee,  660. 

conveyance  of  one  tract  not  a  full  performance  of  an  exchange,  661. 

what  is,  662. 

submission  to  arbitration  of  damages  for  opening  road,  is  not  within  the 
Statute  of  Frauds,  662. 

vendor's  lien,  663. 

additional  consideration,  663. 

mode  and  amount  of  price,  663. 

growing  crops,  664. 

joint-contract,  665. 

exchange,  666. 

promissory  note,  666. 

how  far  deed  or  writing  necessary,  667. 

how  far  delivery  of  deed  necessary,  667. 

delivery  of  deed  insufficient,  668. 

acceptance  of  deed-poll  makes  vendee  liable  for  stipulation  therein,  669. 

implied  promises  not  within  the  Statute  of  Frauds,  670. 

oral  promise  by  vendee  to  pay  rent,  or  taxes  on  land,  how  far  binding, 
671. 

how  far  oral  stipulation  is  binding  in  the  case  of  a  partition  or  exchange 
fully  performed,  671. 

stipulation  in  deed-poll  to  pay  mortgage,  how  far  binding,  670. 

in  the  case  of  a  license,  670,  n.  (r). 

promise  to  improve  made  by  vendee  of  land,  672. 

how  far  the  doctrine  applies  in  the  case  of  guaranties,  672. 

practice  and  remedies  under  the  doctrine,  673. 

assumpsit  on  the  implied  contract,  and  not  on  the  special  contract,  674. 

exceptions,  675. 

the  recovery,  as  on  an  account  stated,  675. 

examples  of  assumpsit,  676. 

vendor's  lien  for  the  purchase-money,  676. 

rules  of  pleading,  677. 

as  to  year  clause,  677. 
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FULL  PERFORMANCE— (continued). 

account  stated,  664. 

guaranty,  666.     See  Performance. 

as  to  trusts,  643.     See  Year,  212  et  seq. 
FUNDS.    See  Administrator,  passim ;  Guaranty,  40  et  seq, ;  Year,  1 95. 
FUTURE  CONSIDERATION.     See  Memorandum,  437. 
FUTURE  DEBT,  guaranty  of.     See  Guaranty,  27,  31. 

GARNISHEE.     See  Full  Performance,  655. 

GAS-FIXTURES.     See  Land,  715. 

GENERAL  ISSUE,  238.     See  Pleading,  516. 

GIFTS.     See  Land,  751 ;  Part  Performance,  556  et  seq.,  575,  584. 

GLASS  v.  HULBERT.     See  Fraud  and  Mistake,  484,  488  et  seq. 

GOLD,  contract  as  to,  need  not  be  formal,  1129. 

contracts  as  to  paying,  how  far  to  be  in  writing,  1129.     See  Chattels, 
238. 
GOODS  SOLD  AND  DELIVERED.     See  Delivery,  268;  Chattels, 

232. 
GOVERNMENT.     See  United  States. 
GRANTS.     See  Incorporeal  Hereditaments. 
GRASS.     See  Land,  707,  n.  (j). 
GRATUITOUS  PROMISE,  5. 

GROWING  CROPS.     See  Chattels,  232;  Land,  707  et  seq. 
GROWING  TIMBER.     See  Chattels,  232;  Land,  707  et  seq. 
GUARANTY,  law  of,  under  Statute  of  Frauds  very  subtle,  11. 

oral  testimony  of  tradesman  to  his  books  when  not  good  at  common  law  to 
prove  a  guaranty,  14. 

the  arrangement  of  the  law  of,  25. 

parties  to,  25. 

subject  matter  of,  25. 

oral  evidence  apart  from  Statute  of  Frauds,  26. 

the  promise  itself,  26-37. 

wager  of  law  as  applied  to,  26. 

a  form  of  written,  26,  n.  (a). 

sworn  proof  of,  27. 

proof  of,  under  Scotch  law  and  civil  law,  27. 

proof  of,  by  holograph,  27. 

of  a  matter  In  re  mercatoria,  27. 

oral,  validated  by  Rei  Tnterventus  under  the  Scotch  law,  27,  n.  (i). 

civil  law  as  to,  27. 

of  past,  present,  or  future  debt,  27,  31. 

made  contemporaneously  with  engagement  answered  for,  27. 

conditional,  28. 

language  of,  30. 

reliance  upon,  no  ground  for  taking  promise  out  of  the  Statute,  31,  n.  (to). 

oral,  reliance  on,  31. 

fraud  in  making,  how  far  of  effect  in  validating  the  oral  promise,  32. 
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GU  AR  ANT  Y—  (continued) . 

promise  to  give,  not  within  the  Statute,  84. 

promise  to  obtain,  not  within  the  Statute,  84. 

given  by  attorney-at-law  not  within  the  Statute,  86. 

promise  within  guaranty  and  year  clauses,  87. 

examples  of  guaranties,  87. 

classification  of  guaranties  within  the  Statute,  87. 

in  consideration  of  forbearance  the  benefit  of  which  enures  to  the  guarantor, 

not  within  the  Statute,  88. 
in  consideration  of  forbearance,  is  within  the  Statute,  88. 
oral  guaranty,  in  consideration  of  forbearance,  is  valid  under  Scotch  law, 

88. 
oral  guaranty,  in  consideration  of  funds,  not  within  the  Statute,  89. 
upon  a  new  consideration,  how  far  within  the  Statute,  89. 
classification  of  guaranties  in  consideration  of  funds,  89. 
theory  of  oral  guaranties  in  consideration  of  funds  being  valid,  40. 
Funds,  possession  of,  validates  oral  guaranty,  though  original  claim  is  not 
given  up,  41. 
being  given  the  guarantor,  the  person  to  whom  the  promise  of  guaranty 

is  made  may  sue,  42,  50. 
where  the  funds  consisted  of  goods  held  under  a  levy,  44  et  seq. 
so  where  an  execution  is  threatened,  44  et  seq. 
where  the  principle  applies  because  the  guaranty  of  third  person's  debt 

is  a  mode  of  paying  the  price  of  property  bought,  47,  48. 
the  funds  held  by  a  guarantor  may  be  in  the  shape  of  commercial 

paper  or  other  collateral  security,  49. 
may  be  a  debt  which  the  guarantor  promises  to  pay  to  his  creditor's 

creditor,  50. 
may  be  firm  assets  purchased  by  the  guarantor,  who  promises  to  pay 

the  firm  debts,  51,  121. 
may  be  those  held  by  an  assignee  for  the  benefit  of  creditors,  52. 
where  the  Statute  of  Frauds  applies,  though  there  seem  to  be  funds, 

54  et  seq. 
mere  prospect  of,  will  not  take  guaranty  out  of  the  Statute,  54. 
may  be  assets  held  by  an  administrator,  guardian,  etc.,  58. 
not  belonging  to  the  guarantor  will  not  take  the  guaranty  out  of  the 

Statute,  55. 
in  guarantor's  hands  previously  to  the  guaranty  may  not  take  the 

latter  out  of  the  Statute,  56. 
rule  denied  in  some  authorities,  57. 
amount  of,  of  what  effect,  58. 
how  far  the  principle  of,  covers  the  case  of  an  acceptance  of  a  bill  of 

exchange,  59  et  seq. 
held  by  acceptor  of  bill  of  exchange,  how  far  validating  an  oral  accept- 
ance, 59  et  seq. 
how  far  principle  of,  covers  the  case  of  a  promise  to  accept  a  bill,  62. 
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GUARANTY—  (continued) . 

how  far  principle  of,  covers  the  case  of  a  promise  to  endorse  a  note,  63. 
fact  of  a  guaranty  being  upon  consideration  will  not  take  it  out  of 
the  Statute,  64. 
being  upon  a  new  consideration,  valid  by  parol,  65  et  seq. 
upon  a  new  consideration  passing  to  the  guarantor,  how  far  valid  by  parol, 

67  et  seq. 
immaterial  as  to  whom  the  new  consideration  of  a  guaranty  moves  from,  70. 
nature  of  new  consideration  of,  70. 
consideration,  rule  of,  denied,  71. 

how  far  valid  when  given  under  a  leading  purpose,  72  et  seq, 
upon  consideration  of  opportunity  of  lien  surrendered,  73,  n.  (o). 
principle  of  leading  purpose,  rule  questioned,  74. 
when  the  debt  answered  for  is  one  connected  with  the  guarantor's  property 

or  with  his  own  interests,  74  n.  (b),  et  seq.     See  93. 
del  credere  agency  not  a  guaranty  within  the  Statute  of  Frauds,  75. 
parties  to,  see  Chapter  IV.,  75-83. 
how  far  an  indemnity  by  one  already  liable  for  the  debt  made  to  one  for 

guaranteeing  the  debt  is  within  the  Statute  of  Frauds,  76,  n.  (to), 
how  far  an  indemnity  to  one  for  becoming  a  guarantor  is  within  the  Stat- 
ute of  Frauds,  76,  n.  (w), 
promise  to  a  debtor  to  pay  his  debt,  how  to  be  pleaded,  76  n.  (t). 
promise  to  a  debtor  to  pay  the  debt,  the  promissor  having  funds  or  being 

indebted  to  the  promisee,  78. 
promise  to  a  debtor  to  pay  his  debt  not  a  guaranty  within  the  Statute  of 

Frauds,  76. 
the  rule  denied,  79. 
the  creditor  cannot  sue  on  a  promise  made  to  the  debtor  to  pay  the  debt, 

80  et  seq. 
contray  82  et  seq. 
how  far  the  promissor,  having  funds,  enables  the  creditor  to  sue  on  a 

promise  made  to  the  debtor  to  pay  the  debts,  81-3. 
when  no  credit  is  given  the  person  answered  for,  the  guaranty  is  not  within 

the  Statute  of  Frauds,  84. 
subject-matter  of— viz.,  the  obligation  which  is  answered  for,  Chapter  V., 

84-151. 
what  circumstances  decide  whether  both  parties  are  looked  to,  85  et  seq. 
examples  of  reliance  upon  the  guarantor  solely,  86. 
if  no  credit  was  given  the  person  answered  for,  the  Statute  of  Frauds  does 

not  apply,  though  such  person  derived  all  the  benefit  of  the  contract, 

87  et  seq. 
the  question  who  was  trusted  is  for  the  jury,  89. 
the  manner  in  which  the  debt  is  charged  as  determining  who  was  trusted, 

90  et  seq, ;  application  of  payment  may  show  who  was  charged,  91. 
continuance  of  work  in  reliance  upon  the  guaranty  as  determining  who 

was  looked  to,  92. 
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GUARANTY—  (continued). 

work  whether  done  before  or  after  the  guaranty  of  the  liability  for  it,  98. 
continuance  of  liability  in  the  person  answered  for  how  far  a  circumstance 

to  bring  a  guaranty  within  the  Statute  of  Frauds,  94  et  seq.,  99  et  seq, 
modification  of  continuing  liability  rule,  96. 

Judge  Story's  view  as  to  a  trilateral  contract  of  guaranty,  97  et  seq. 
an  indemnity  to  one  for  committing  a  tort  is  not  within  the  Statute  of 

Frauds,  because  there  is  no  third  person  liable,  100. 
where  there  is  no  liability  in  the  person  answered  for,  the  Statute  of  Frauds 

does  not  apply,  100. 
promise  to  answer  for  the  engagement  of  one  not  sui  juris  is  not  within 

the  Statute  of  Frauds,  101. 
that  a  debt  answered  for  by  a  guaranty  has  been  discharged  how  far  to  be 

averred  in  pleading,  102. 
promise  to  answer  for  a  liability,  which  has  been  discharged,  is  not  within 

the  Statute  of  Frauds,  102  et  seq. 
the  question  of  the  discharge  of  the  person  answered  for  is  for  the  jury, 

104. 
where  there  is  a  novation  the  Statute  of  Frauds  does  not  apply,  107. 
where  the  original  debtor  answered  for  was  arrested  and  is  discharged 

under  the  contract  of  guaranty,  the  Statute  of  Frauds  does  not  apply, 

110. 
promise  by  the  promissor  to  pay  or  answer  for  his  own  debt  is  not  a  guar- 
anty within  the  Statute  of  Frauds,  III  et  seq. 
how  far  a  guaranty  is  treated  as  an  original  promise  on  the  theory  that  the 

guarantor  has  purchased  the  claim  answered  for,  see  113. 
a  promise  of  guaranty,  being  a  mode  of  paying  the  price  of  property  bought 

by  the  promissor  of  the  person  answered  for,  is  not  within  the  Statute 

of  Frauds,  115. 
when  promissor  in  giving  the  guaranty  is  thereby  paying  the  price  of 

property  bought  by  him  of  the  person  answered  for,  how  far  the  hitter's 

creditor  can  sue,  116. 
what  is  the  promissor*  s  own  debt,  117  et  seq. 
how  far  the  debt  of  an  agent  is  that  of  the  principal  so  far  as  to  take  his 

guaranty  of  it  out  of  the  Statute  of  Frauds,  118. 
how  far  official  connection  between  persons  will  make  the  promise  of  the 

one  to  answer  for  the  debt  of  the  other  an  original  one,  119  et  seq. 
how  far  a  promise  by  one  partner  to  answer  for  the  debt  of  the  other  is  a 

guaranty  within  the  Statute,  121  et  seq. 
how  far  a  promise  by  husband  or  wife  to  answer  for  the  debt  of  the  other 

is  a  guaranty  within  the  Statute  of  Frauds,  122  et  seq. 
promise  of  a  guaranty  by  one  already  liable  for  the  debt  guaranteed  is  not 

within  the  Statute  of  Frauds,  123. 
how  far  an  indemnity  to  one  for  becoming  a  guarantor  is  to  take  out  of  the 

Statute  of  Frauds,  by  the  fact  that  the  guarantor  is  already  liable  for 

the  debt  guaranteed,  124. 
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GUARANTY— (continued). 

how  far  a  guaranty  of  a  note,  etc.,  by  one  liable  on  such  note,  and  after- 
wards discharged  of  his  liability,  is  taken  out  of  the  Statute  by  such  dis- 
charge, 125. 

how  far  a  contract  of  guaranty  between  parties  to  the  same  commercial 
paper  is  the  promissor's  own  debt,  so  as  to  take  it  out  of  the  Statute  of 
Frauds,  125. 

a  guaranty  of  a  debt  given  by  one  of  several  joint-debtors  to  the  other  is 
not  within  the  Statute  of  Frauds,  126. 

a  guaranty  of  a  debt  assigned  is  not  within  the  Statute  of  Frauds,  127. 

a  promise  by  the  assignor  of  a  debt  given  to  the  assignee  that  the  debt 
shall  be  paid,  is  not  a  guaranty  within  the  Statute  of  Frauds,  114,  127. 

promise  to  pay  debt  resting  on  the  promissor's  own  property  is  not  within 
the  Statute  of  Frauds,  129  et  seq.,  1S7  et  seq.,  139  et  seq. 

promise  of  guaranty  by  one  to  whom  a  lien  has  been  surrendered  is  not 
within  the  Statute  of  Frauds,  131  et  seq. 

how  far  will  the  surrender  of  the  opportunity  of  a  lien,  being  the  con- 
sideration of  a  guaranty,  take  the  latter  out  of  the  Statute  of  Frauds, 
185. 

promise  to  pay  debt  resting  on  the  promissor's  land  not  within  the  Statute 
of  Frauds,  187. 

an  assumption  of  a  mortgage  by  the  purchaser  of  the  property  is  not  within 
the  Statute  of  Frauds,  138  et  seq. 

a  promise  to  pay  for  work  or  material  which  has  benefited  the  guarantor's 
property,  how  far  within  the  Statute  of  Frauds,  140  et  seq. 

promise  to  pay  a  debt  resting  on  the  guarantor's  personal  property,  is  not 
within  the  Statute  of  Frauds,  143. 

indemnity  to  one  for  becoming  a  guarantor  is  within  the  Statute  of  Frauds, 
144. 

indemnity  to  one  becoming  bail,  147. 

as  to  the  meaning  of  the  word  "  indemnify,"  148. 

see  as  to  miscellaneous  points  of  the  law  of  guaranty,  150. 

the  law  as  to,  how  affected  by  Pasley  v.  Freeman,  474,  n.  (/). 

the  consideration  of.     See  Memorandum,  482. 

open  guaranties.     See  Memorandum,  404. 

pleading  and  practice,  see  151.     See  Severability,  697. 

special,  on  appeal,  not  within  the  Statute  of  Frauds,  35. 

See  Administrator,  153,  160;  Full  Performance,  645,  666,  672; 
Memorandum,  381.     See  Year,    195;   Mortgage,   1012;  Part 
Performance,  559. 
GUARDIAN.     See  Trust,  946. 
GUILFORD,  LORD,  how  far  author  of  Statute  of  Frauds,  1. 

HALE,  SIR  MATTHEW,  how  far  author  of  Statute  of  Frauds,  1. 
HILARY  TERM  RULES.     See  Statutes,  516. 

HOLOGRAPH,  how  far  required  by  Scotch  law,  27.     See  Memorandum, 
858,  n.  (it),  877,  n.  (/). 
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HOMESTEAD  RIGHT.     See  723,  n.  (/);  Deed,  1075. 
HOPS.     See  Land,  707,  n.  (j)  and  n.  (/). 

HUSBAND.     See  Deed,  1075;  Guaranty,  122;  Trust,  950-7;  Part 
Performance,  562,  575. 

ILLEGAL.     See  Void. 

ILLEGAL  TRUSTS.    See  Trusts,  887. 

IMPLIED  CONTRACT.    See  Contract;  Full  Performance,  674. 

IMPLIED  PROMISE.     See  Full  Performance,  640,  670. 

IMPLIED  TRUSTS.     See  Trusts,  891-1000. 

"IMPROVE  GENTLEMEN  OUT  OF  THEIR  ESTATES,"  the  phrase 

condemning  the  doctrine  of  part  performance,  9. 
IMPROVE,  promise  to.     See  Full  Performance,  672. 
IMPROVEMENTS.     See  Part  Performance,  577  et  seq.,  588  et  seq. ; 
Land,  715. 
recovery  of.     See  Land,  739,  n.  (n). 
INCOMPLETE  TITLE.     See  Land,  725. 
INCORPOREAL  HEREDITAMENTS,  grant  of,  required  to  be  in  writing 

by  common  law,  14. 
INCORRECT  MEMORANDUM.     See  Memorandum,  323,  342,  n.  (a), 
349,  399,  400,  402  et  seq.,  409  et  seq.,  414,  419,  471,  n.  (*),  481  et  seq., 
1129;  Defence,  494;  Fraud  and  Mistake,  484. 
INDEMNITY  to  one  for  becoming  a  guarantor.     See  Guaranty,  76,  124, 

144;  Land,  743;  Year,  197. 
INDORSEMENT.     See  Endorsement. 

INFANCY,  effect  of  Lord  Tenterden's  act,  1111.      See  Statutes,  1110 
et  seq. 
the  sufficiency  of  the  writing:  signature,  1112. 
INFANT,  ratification  of  contracts  by;  Lord  Tenterden's  act,  1110. 
INFRA  ANNUM.     See  Year. 
INITIALS.     See  Memorandum,  386. 
INJURY.     See  Part  Performance,  561. 
INNOMINATE  CONTRACT,  5  and  n. 
INSEVERABLE.     See  Severability. 

INSOLVENCY,  written  evidence  in  Massachusetts  to  charge  assignee  in,  159. 
INSURABLE  INTEREST.     See  Validity,  683. 
INSURANCE,  contracts  as  to,  how  far  to  be  in  writing,  1125. 
contract  as  to,  at  common  law,  1125. 
requisites  of  contracts  as  to,  1126. 
effect  of  subsequent  written  contract,  1127. 
waiver  of  conditions,  1128. 

pledge  of  policy,  1128.     See  Chattels,  237;  Full  Performance, 
649;  Year,  197,  199. 
INTENTION,  declaration  of.    See  Part  Performance,  569 ;  Delivery, 

262;  Surrender,  773;  Trusts,  902. 
INTEREST.    See  Full  Performance,  642. 

rendering  witness  incompetent.     See  Full  Performance,  642,  649. 
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INTEREST—  (continued). 

in  land.     See  Memorandum,  409  et  seq. 

written  contract  as  to  high  interest.      See  Pleading,  510,  520,  531; 
Subsequent  Alteration,  454. 

legal  or  conventional,  how  far  written  evidence  required,  1119  et  seq. 

sufficiency  of  writing  in  case  of  conventional  interest,  1120. 

what  is  usury ;  its  effects,  1121. 
INTERROGATORIES,  surfait  et  articles  in  Lower  Canada.     See  Plead- 
ing, 538;  Memorandum,  335. 
INVALID..  See  Void. 

INVALID  CONTRACT.     See  Full  Performance,  649. 
I.  O.  U.     See  Memorandum,  380 ;  Validity,  680. 

JENKINS,  SIR  LEOLINE,  how  far  author  of  Statute  of  Frauds,  1. 

JOINT  ACCOUNT,  purchase  on.     See  Trust,  862. 

JOINT  ACT  of  delivery  and  acceptance.     See  Delivery,  etc.,  261. 

JOINT  CONTRACT.     See  Full  Performance,  644,  665. 

JOINT  CONTRACTORS.     See  Guaranty,  126;  Indemnity. 

JOINT  PURCHASER.    See  Delivery,  etc.,  283 ;  Part  Performance, 

575 ;  Trusts,  826,  925. 
JOINT  TENANCY.     See  Partition,  1054. 
JUDGMENT.     See  Chattels,  285. 
JUDICATURE  ACT.     See  Pleading,  502. 

how  far  under  it  special  plea  of  Statute  of  Frauds  necessary.    See  Plead- 
ing, 519. 
JUDICIAL  SALES.     See  Sales,  804. 
JURY.     See  Delivery,  264 ;  Memorandum,  382. 

part  performance,  how  far  for  the  jury,  564.     See  Limitations,  1088. 
JUSTICE  OF  PEACE,  jurisdiction  of.     See  Full  Performance,  649, 

662 ;  Pleading,  541 ;  Validity,  681. 
JUSTINIAN,  code  of,  proof  of  guaranty  under,  27. 

KENYON,  LORD,  opinion  of  Statute  of  Frauds,  8,  9,  p.  12,  n.  (x). 
KEY,  delivery  of.     See  Surrender,  793  ;  Land,  715. 
KING.     See  Validity,  689. 

LABOR.     See  Chattels,  212  et  seq.;  Full  Performance,  646;  Land, 

758;  Severability,  694;  Trust,  916. 
LAND.     Chapter  XXXIII.,  704-64. 

conveyance  of,  orally  before  the  Statute  of  Frauds,  14. 

quicquid  solo  plantatur,  solo  cedit%  705. 

natural  growths,  707,  711,  712  et  seq. 

trees,  707,  n.  (Z),  709  et  seq.^  711. 

minerals,  706. 

oil  well,  706. 

manure,  706. 

vegetable  growths,  707,  713. 
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LAND— (continued). 

the  rule  as  to  hops,  grass,  turnips,  potatoes,  corn,  etc.,  707,  n.  (/). 
prima  vestura,  707. 
annual  products,  707,  n.  (/). 
fructus  industrials,  707,  n.  (/)• 
growing  crops,  708. 
emblements,  rule  as  to,  707,  n.  (0* 
fruit,  707,  n.  (/),  708. 
test  of  maturity,  708  and  n. 
turpentine,  607,  n.  (J), 
conditions  of  sale,  710  et  seq. 

who  severs  crops,  etc.,  vendor  or  vendee,  710,  n.  (*!)  and  711. 
the  presumption  as  between  a  contract  being  for  land  or  for  chattels,  711. 
fixtures,  714  et  seq. 
saw-mill,  714,  n.  (z). 
building  materials,  714,  n.  (z). 
building,  715  et  seq. 
improvements,  715. 
gas  fixtures,  715. 
key,  715. 

pews,  burial  lots,  716. 
what  rights  in  land  are  realty,  717. 
easements,  718. 
leases,  718,  719. 
license,  718,  719. 
revocation,  etc.,  of  licenses,  721. 
damages  for  flowage,  722. 

damages  for  land  taken  under  eminent  domain,  722. 
equitable  title  under  military  land  warrants,  723. 
equitable  estate,  723. 
mortgages,  724. 
bid  at  auction,  how  far,  725. 
incomplete  title,  725. 

right  by  occupation  under  U.  S.  homestead  laws,  725,  n.  (/). 
use  of.     See  725. 
dower,  726. 

partnership  land.     See  Land,  727. 
shares  of  stock,  how  far,  728. 

seal,  how  far  necessary  before  and  after  the  Statute  of  Frauds,  780. 
signature,  how  far  necessary  before  and  after  Statute  of  Frauds,  730. 
title  from  the  government,  731,  n.  (rf),  734,  757. 

title  as  to  how  far  passing  without  writing,  descent,  escheat,  etc.,  731,  n.  (d). 
writing  required  by  other  statutes  than  that  of  Frauds,  781,  n.  (tf). 
,    contract  as  to,  must  be  in  writing,  732. 

Spanish  law,  how  far  requiring  a  writing,  781,  n.  (rf),  782,  n.  (e).     See 
ibid,  as  to  delivery  of  possession. 
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LAND — (continued). 

effect  of  estoppel,  738,  744. 

equitable  exceptions  to  Statute  of  Frauds,  783. 

title  under  Statutes  of  Limitations,  734. 

oral  evidence  generally  excluded,  784. 

oral  evidence,  how  far  admissible  to  supplement  a  defective  memorandum, 

734. 
title  to  land,  how  far  orally  provable  in  a  collateral  proceeding,  such  as 

a  question  of  pedigree,  734,  n.  (j). 
the  question  of  severability  of  the  contract,  735. 
effect  of  part  performance,  737. 
recovery  of  compensation  in  the  case  of  part  performance,  738 ;    price, 

damages,  739. 
Pennsylvania  rule,  739. 
recovery  for  loss  of  bargain,  739  and  n. 
recovery  of  improvements,  789,  n.  (n). 
the  rule  of  mutuality  of  remedy,  740. 
how  far  a  vendor  can  specifically  enforce  or  get  damages  in  case  of  oral 

contract  as  to  land,  740,  742. 
how  far  oral  contract  is  good  consideration  for  a  promise,  741. 
recovery  of  consideration  or  damages  by  vendor,  742. 
contracts  of  indemnity  or  warranty,  748. 
contracts  as  to  boundary,  745  et  seq. 
disputed  boundaries,  746. 
undisputed  boundaries,  747. 
contract  as  to  fences,  748. 
contract  as  to  arbitration,  749. 
exchange  of,  750. 
statute  of  limitations,  750. 
gift  of,  751. 
dedication,  752. 
partition  of,  753. 
surrender  of,  754. 

agreement  as  to  price  or  consideration,  755. 
the  question  of  severability,  755,  n.  (m). 
broker's  commission,  756. 
agreements  between  squatters,  757. 
contract  for  material  and  labor,  758. 
contract  for  lodging,  758. 
Pennsylvania  rule,  measure  of  damages,  761. 
Pennsylvania  rule,  loss  of  bargain,  762  et  seq. 

what  fraud  will  in  Pennsylvania  give  recovery  for  loss  of  bargain,  763. 
how  far  non-compliance  with  bid  at  auction  will  in  Pennsylvania  give 

recovery  of  bargain,  764. 
description  of.     See  Deed,  1070 ;  Memorandum,  378,  379  et  seq.,  409 

et  seq. 
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LAND — (continued). 

conveyance  of.     See  Part  Performance,  596  et  seq. 

See    Severability,   694;    Subsequent    Alterations,   455,   459; 
Year,  212. 
LAND  WARRANT.     See  Land,  723. 
LANDLORD.     See  Part  Performance,  587. 
LAW.     See  Full  Performance,  639. 

part  performance  at  law.     See  Part  Performance,  548  et  seq. 

conveyance  against.     See  Trusts,  896. 

common.     See  Trust,  971,  n.  (to).     See  Surrender,  767. 
LEAD  PENCIL.     See  Memorandum,  886. 
LEADING  PURPOSE  RULE.     See  Guaranty,  72  et  seq. 
LEASE,  new.     See  Surrender,  785. 
LEASES  must  be  in  writing,  795. 

the  different  Statutes  of  Frauds  as  to,  in  America,  796. 

the  Irish,  Scotch,  and  Canadian  law,  797. 

oral,  under  Pennsylvania  Statute  of  Frauds,  2,  p.  5,  n.  (/>). 

oral  agreement  to  reduce  rent,  798. 

formalities  and  requisites  of,  799,  n.  (e). 

how  far  it  must  be  created  as  well  as  proved  by  writing,  798. 

from  year  to  year ;  effect  of  option  as  to  extension,  800. 

oral  agreement  to  extend  leases,  800. 

on  shares,  801. 

made  by  an  agent,  799. 

mining  rights,  801. 

Mayberry  v.  Johnson,  802. 

deed  how  far  necessary,  802.     See  777,  800,  804. 

under  seal,  how  far  signature  necessary,  803. 

effect  of  verbal  leases  for  greater  time  than  that  allowed  by  the  statute,  804. 

tenancy  from  year  to  year,  804. 

from  year  to  year,  rule  in  Massachusetts,  Maine,  Missouri,  805. 

from  year  to  year,  rule  where  statutes  declare  oral  lease  void,  806. 

from  year  to  year,  distinction  between  oral  executory  contracts  and  those 
where  possession  is  taken,  806. 

from  year  to  year,  how  far  governed  by  the  terms  of  the  oral  lease,  Doe  d. 
Rigge  v.  Bell,  807. 

distinction  between  tenancy  from  year  to  year  and  tenancy  at  will,  807. 

effect  of  part  performance  and  application  of  other  equitable  principles,  808. 

from  year  to  year,  certain  leases  having  this  effect,  809. 

verbal  leases  for  a  certain  time  expiring  without  notice,  810. 

assignability,  etc.,  of  lease  from  year  to  year;  remedies  thereunder,  811. 

rule  that  rent  shall  be  two-thirds  the  value  of  the  thing  demised,  812. 

three  years,  etc.,  computed  from,  when  the  rule  in  England,  813. 

three  years,  etc.,  computed  from,  American  rule,  814. 

three  years,  etc.,  computed  from  when ;  effect  of  omission  of  the  words 
4 *  from  making  thereof,"  814. 
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LEASES— (continued). 

clause,  how  far  affected  by  year  clause,  815. 

action  for  use  and  occupation,  when  oral  lease  is  avoided,  816. 

computation  of  duration  of  leases,  817. 

distinction  between  leases  and  agreement  to  lease,  818. 

agreements  to  lease,  how  affected  by  8  and  9  Vict.  c.  106,  §  8,  819. 

See  Chattels,  238;   Full  Performance,  642;   Land,  718,  719; 
Memorandum,  358 ;  Part  Performance,  555,  582 ;  Surrender, 
passim;  Year,  196. 
LEGACY.     See  Administrator,  155. 

statute  in  Mass.  of  Will.  &  Mar.,  155,  n.  (y). 
LEONARD  v.  VREDENBURG,  68.     See  Guaranty,  68. 
LEROUX  v.  BROWN,  24. 

LETTER.    See  Memorandum,  328,  390;  Trusts,  841. 
LEVY,  abandonment  of.     See  Guaranty,  38,  44. 
LEX  FORI,  24. 

LEX  LOCI  CELEBRATI  CONTRACTUS,  21. 
LEX  LOCI  CONTRACTUS,  17,  18,  16-24. 

when  the  only  test,  18. 

how  far  the  Statute  of  Frauds  of  the  place  of  contract  applies,  1 7, 18, 16-24. 
LEX  LOCI  SOLUTIONIS,  21. 

how  far  the  Statute  of  Frauds  of  the  forum  applies,  24,  and  16-24. 
LEX  REI  SITjE,  how  far  the  Statute  of  Frauds  of  the  place  of  the  thing 

contracted  for  applies,  20,  1005. 
LIABILITY,  continuing  of  person  answered  for  in  a  guaranty.     See  Gua- 
ranty, 94,  99. 

where  no  liability  in  person  answered  for.     See  Guaranty,  100. 
LICENSE.      See  Full  Performance,  642,  670,  n.  (r);  Land,  718  et 

$eq.;  Part  Performance,  555. 
LIEN.     See  Delivery,  281 ;  Full  Performance,  663. 

for  compensation  for  part  performance.     See  Part  Performance,  626. 

surrender  of.     See  Guaranty,  38,  73,  131. 

opportunity  for.     See  Guaranty,  185. 

in  nature  of  security  of  mortgage.     See  Land,  724. 

vendor's.     See  Full  Performance,  676;  Trusts,  876. 
LIMITATION.     See  Trust,  905  et  seq. 

LIMITATIONS,  promise  to  pay  a  debt  barred  by.     See  Chapter  XLV., 
1076  et  seq. 

statute  of  James  1 ,  1076. 

on  what  the  statute  is  founded,  1076. 

statute  of,  1076  et  seq. 

Lord  Tenterden's  Act,  1078. 

construction  of  Lord  Tenterden's  Act,  1079-80. 

how  far  the  bar  of  the  statute  rests  upon  presumption  of  payment,  1 07  7  et  seq. 

analysis  of  law  of  new  promises  to  revive,  1080. 

new  promise  must  be  a  positive  acknowledgment,  1081. 
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LIMITATIONS— {continued). 

new  promise  must  contain  nothing  inconsistent  with  a  promise  to  pay,  1082. 

effect  upon  barred  debt  of  a  direction  by  the  testator  to  pay  the  debt,  1083. 

the  effect  of  placing  of  the  debt  in  a  list  of  liabilities  by  a  bankrupt, 
executor,  etc.,  1083. 

effect  of  promise  not  to  plead  the  statute,  1084. 

when  conditional  new  promise  is  effective,  1085  et  seq. 

rule  of  Tanner  v.  Smart,  1086. 

effect  of  unconditional  acknowledgment,  1087. 

province  of  court  and  jury  in  the  matter  of  new  promises,  1088,  1098. 

general  admission  of  the  debt  sufficient,  1089. 

the  admission  of  the  debt,  1089. 

admission  to  a  stranger,  1090. 

promise  must  be  made  before  action  brought,  1091. 

declaration  must  be  on  original  undertaking,  1092. 

in  what  states  the  new  promise  must  be  in  writing,  1093. 

peculiarities  in  New  Promise  Acts,  1094. 

signature  by  agent,  1095  et  seq. 

Mercantile  Law  Amendment  Act,  1096. 

verbal  acknowledgment  of  debt  existing  before  Act  requiring  writing,  1097. 

signature  may  be  attached  to  any  part  of  the  writing,  1099. 

proof  of  lost  writings,  1 100. 

what  is  sufficient  part  payment,  1102. 

effect  of  New  Promise  Acts  upon  the  question  of  effect  of  part  payment, 
1101  etseq. 

effect  of  general  payment,  some  debts  being  barred,  1103. 

part  payment  may  be  proved  by  parol,  1104. 

when  proviso  as  to  effect  of  part  payment,  proof  of  the  latter  must  be  in 
writing,  1105. 

statute  of.     See  Full  Performance,  639;  Land,  734,  750;   Part 
Performance,  559,  606 ;  Trust,  905  et  seq.,  1000. 
LIQUOR  LAW.     See  Delivery,  etc.,  266,  290,  n.  (m). 

contracts  within,  21,  23. 
LIVERY.     See  Seisin. 
LOAN.     See  Trust,  917. 
LODGING.     See  Land,  758. 

LONDON,  custom  of,  requiring  written  proof  as  to  child's  marriage  portion,  14. 
LOSS  OF  BARGAIN.     See  Land,  762  et  seq. 
LOST  WRITING.     See  Limitations,  1100;  Memorandum,  326. 
LOTS  OF  LAND  OR  GOODS.    See  Severability,  693. 
LOTS  SOLD.     See  Delivery,  etc.,  295,  296. 

LOUGHBOROUGH,  LORD,  opinion  of  Statute  of  Frauds,  8,  p.  11,  n.  (q). 
LUNATIC.    See  Committee. 

MAGISTRATE.    See  Justice  of  Peace. 
MANSFIELD,  SIR  JAMES,  opinion  of  Statute  of  Frauds,  10. 
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MANURE.     See  Land,  706. 

MAP.     See  Memorandum,  344. 

MARK.     See  Deed,  1063 ;  Memorandum,  386. 

MARRIAGE,  promises  in  consideration  of>  172-186,  Chapter  VI. 

application  of  the  clauses  of  the  Statute  to  contracts  as  to  marriage,  172. 
oral  contract  in  consideration  of,  how  far  valid  before  Statute  of  Frauds, 

172. 
contracts  of  settlement,  1 72  et  seq. 
settlement  in  California  to  be  in  writing,  172. 
matrimonial  contracts  in  Texas  to  be  in  writing,  172. 
ante-nuptial  contracts  in  Massachusetts,  Connecticut,  South  Carolina,  Ken- 
tucky, and  Iowa,  how  far  to  be  in  writing,  172. 
portion,  written  proof  of,  required  by  custom  of  London,  14. 
how  far  the  year  clause  applies  to  contracts  in  consideration  of  marriage, 

172,  186. 
how  far  a  married  woman  can  charge  her  estate  in  writing,  172. 
what  relation  there  is  between  the  contract  in  consideration  of  marriage 

and  the  contract  to  marry,  174. 
how  far  the  difference  between  representation  and  a  promise  has  to  do 

with  contracts  as  to  marriage,  174,  175  et  seq, 
how  far  encouragement  of  a  marriage  takes  a  contract  in  consideration  of 

marriage  out  of  the  Statute  of  Frauds,  176. 
doctrine  of  fraud  as  affecting  contracts  in  consideration  of  marriage,  176 
representations  as  to  intention,  177,  178. 
how  far  the  marriage  is  part-performance  of  a  contract  in  consideration 

thereof,  178,  et  seq.,  180  et  seq, 
what  is  sufficient  part- performance  of  contract  in  consideration  of,  180. 
how  far  a  full  performance  of  the  oral  contract  will  take  the  case  out  of 

the  Statute  of  Frauds,  181. 
•marriage  itself  not  a  part-performance  of  a  contract  in  consideration  thereof, 

182. 
how  far  the  marriage  itself  is  in  Scotland  part  performance,  182. 
how  far  post-nuptial  settlement  validated  by  an  ante-nuptial  promise,  183. 
what  sufficient  memorandum  to  satisfy  the  Statute  of  Frauds,  185. 
mutual  promises  to  marry  not  within  the  Statute  of  Frauds,  186. 
form  of  marriage  settlement,  186. 
fraud  in  not  putting  the  contract  into  writing.    See  Fraud  and  Mistake, 

479,  480,  486,  n.  (e). 
See    Full    Performance,   646,   657 ;    Memorandum,   381 ;    Part 
Performance,  558,  592,  598;  Severability,  695,  700;  Tru6T, 
836,  n.  (p)  ;  Year,  188,  194  et  seq.,  197,  204,  n.  (t). 
ratification  of  promise  by  married  woman.     See  Validity,  688. 
MARTIN  v,  MOWLIN.     See  Mortgage,  1020. 
MASTER'S  SALES.     See  Sales,  305. 
MATERIALS.     See  Chattels,  242 ;  Land,  758. 
MATURITY  OF  CROPS,  etc.     See  Land,  708. 
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MAYBERRY  v.  JOHNSON.     See  Leases,  802. 
MEASUREMENT  OF  GOODS.     See  Dfuvery,  etc.,  276. 
MEMORANDUM,  in  general,  Chapters  XI L -XIX.,  321-439. 

nature  of,  Chapter  XII.,  321-40. 

various  kinds  of  memoranda,  Chapter  XII.,  321-40* 

rule  as  to,  same  in  law  and  in  equity,  321. 

rule  of  inadmissibility  of  oral  evidence  to  affect  a  writing,  321  et  seq. 

oral  evidence,  how  far  admissible  to  supplement,  15. 

how  far  oral  evidence  admissible  to  show  it  insufficient,  323,  342,  n.  (a), 
344,  399,  400,  414,  419.     See  402  et  seq.,  409  et  seq.f  and  429. 

how  far  oral  evidence  admissible  to  show  the  memorandum  to  be  incorrect, 
15,  471,  n.  («).,  see  487  et  seq.    See  Defence,  494.    See  Incorrect 
Memorandum. 

how  far  oral  evidence  can  show  it  to  be  defective,  41 7  et  seq. 

how  far  it  must  show  price  and  condition,  323. 

general  requisites,  324. 

no  special  form  necessary,  324. 

is  not  the  contract  itself,  325. 

requisites  of,  under  the  Scotch  law,  see  325,  n.  (£). 

lost  writing,  bow  far  provable  by  parol,  326. 

bills  of  parcels  valid  memoranda,  327. 

letters  valid  memoranda,  328. 

letters  not  to  be  a  sufficient  memorandum  under  St.  Leonard's  proposed 
bill,  1. 

receipt  a  valid  memorandum,  329. 

account  stated  a  sufficient  memorandum,  330. 

promissory  note  sufficient,  331. 

will  is  a  sufficient  memorandum,  332. 

record  evidence  sufficient,  833. 

arbitration  sufficient  memorandum,  333. 

recognizance,  334. 

case  stated  sufficient,  384. 

affidavit  sufficient,  334. 

interrogatories  sufficient,  335. 

pleading  sufficient,  335. 

answer  in  equity  sufficient,  335. 

how  far  it  need  be  under  seal,  336. 

title-bond,  deed,  etc.,  how  far  good,  886  et  seq. 

insufficient  deed  how  far  good,  undelivered  deed  how  far  good,  337. 

deed  not  designed  as  the  memorandum  of  the  contract,  338. 

telegram  sufficient,  339. 

record  of  corporation  good  memorandum,  840. 

writings  on  different  paper  sufficient,  Chapter  XIII.,  341-354. 

examples  of  memoranda  sufficiently  connected,  342. 

examples  of  memoranda  insufficiently  connected,  343. 

physical  annexation  of  papers  making  them  one,  344. 
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MEMORANDUM— (continued). 
connected  with  a  map,  344. 
deeds  connected  to  make  a  memorandum,  845. 
letters  connected,  346  et  seq. 

how  far  memoranda  at  public  sales  sufficiently  connected,  848  et  seq. 
how  far  conditions  of  sale  sufficient,  850. 
how  far  contemporaneous  writings  may  be  connected,  851. 
writings  not  referring  to  each  other  cannot  be  orally  connected,  852. 
how  far  an  irregular  endorsement  of  a  note  can  be  connected  with  the  note 

to  satisfy  the  Statute  of  Frauds,  353  et  seq. 
irregular  endorsements  generally,  353  et  seq. 
when  it  must  be  made,  355. 
when  sheriff's  return  must  be  made,  355. 
how  far  a  subsequent  memorandum  is  good,  855  et  seq. 
how  far  the  offer  or  proposition  or  contract  is  valid  before  the  memoran 

dum,  355. 
post-nuptial  settlements,  how  far  valid,  856. 
made  before  the  contract,  857. 
how  far  lease  must  be  signed,  858. 

how  far  a  signature  by  one  of  several  persons  is  sufficient,  858. 
how  far  signature  necessary  under  the  Spanish  law  in  Louisiana,  358. 
need  not  be  holographic  except  in  Scotland,  858,  n.  (fc).    See  377,  n.  (I). 
must  be  signed  by  the  parties  to  be  charged,  858. 
signature  of,  under  St.  Leonard's  proposed  bill,  1. 
how  far  account  stated  must  be  signed,  859,  n.  (*). 
difference  between  the  word  " parties"  and  the  word  "party"  in  4th  and 

1 7th  section  of  Statute  of  Frauds,  859. 
how  far  it  is  the  vendor  or  party  making  the  sale,  and  not  the  party  to  be 

charged  who  is  to  sign,  859  et  seq. 
need  only  be  signed  by  the  party  to  be  charged,  859  et  seq. ;  exception  to 

this,  359. 
how  far  signature  by  one  party  sufficient  under  Scotch  law,  859. 
how  far  equitable  doctrine  of  mutuality  applies  under  Statute  of  Frauds, 

360  et  seq. 
how  far  the  mutuality  doctrine  affects  a  suit  on  a  quantum  meruit  for 

services,  361. 
mutuality  shown  by  action  brought,  862. 

difference  between  mutuality  of  remedy  and  mutuality  of  contract,  363. 
general  propositions  of  the  law  as  to  the  mutuality  rule  as  affected  by  the 

Statute  of  Frauds,  365. 
the  mutuality  rule  sometimes  applied  even  under  the  Statute  of  Frauds, 

366. 
Pennsylvania  doctrine  under  the  mutuality  question,  367. 
by  an  agent,  Chapter  XV.,  868-388. 
how  far  a  party  may  make,  369. 
who  may  be  agent  to  make,  869. 
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MEMORANDUM— (continued). 

by  a  broker  or  other  agent  acting  for  both  parties,  870  et  seq. 

nature  and  requisites  of  a  broker's  authority,  371. 

how  agency  shall  be  proved,  371,  872. 

in  whose  name  must  be  the  memorandum  executed  by  the  agent,  372. 

broker's  memoranda,  bought  and  sold  notes,  373  et  seq. 

entry  in  broker's  book,  875  et  seq. 

bought  and  sold  notes  differing  from  each  other  and  from  the  broker's 
book,  876  et  seq. 

authority  to  convey  land,  377. 

oral  authority  or  authority  by  deed,  377  et  seq. 

how  far  oral  authority  to  contract  for  sale  of  land  sufficient,  378,  379  et  seq. 

oral  authority  sufficient  to  make  a  deed  when  a  parol  writing  would  have 
sufficed,  378. 

how  authority  to  contract  for  sale  of  land  to  be  proved,  379. 

oral  authority  to  make  contracts  as  to  dower,  chattels,  marriage,  partner- 
ships, guaranties,  381. 

effect  of  ratification  of  agent's  contract,  382. 

efTect  of  part  performance  in  the  case  of  ratification  of  agent's  contract, 
382. 

effect  of  ratification  a  question  for  the  jury,  382. 

ratification  of  partnership  transactions,  383. 

as  to  ratification  by  deed,  383. 

place  of  signature,  384  et  seq. 

signature  to  be  subscribed,  etc.,  385. 

initials,  how  far  a  valid  signature,  886. 

a  mark  how  far  a  valid  signature,  386. 

lead  pencil  signature,  etc.,  how  far  good,  386.     See  1061. 

how  far  sealing  will  answer  for  signing,  384. 

how  far  printed  signature  enough,  384-6. 

how  far  a  signature  as  witness  is  sufficient,  384. 

what  a  sufficient  signature,  884  et  seq. 

how  far  must  the  memorandum  be  accepted,  387. 

how  far  a  deed  must  be  accepted,  887  et  seq. 

how  far  a  deed  in  escrow  is  sufficient,  887  et  seq. 

how  far  an  undelivered  deed  is  a  sufficient  memorandum.  889. 

to  whom  addressed,  390. 

delivery,  acceptance  generally  of  the  memorandum,  890  et  seq. 

advertisement,  how  far  delivered  so  as  to  bind,  390. 

by  reservation  in  a  deed  how  far  delivered  sufficient,  390. 

letters  delivered  to  a  third  party  how  far  sufficiently  delivered  to  bind,  390. 

what  acts  of  acceptance  of  the  memorandum  are  sufficient,  391. 

contents  of,  Chapters  XYII.-XJX.,  892-439. 

how  far  the  extent  of  the  contract  must  be  set  out  in  the  writing,  392. 

bow  far  oral  evidence  is  admissible  to  show  a  memorandum  to  be  defec- 
tive, 892. 
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MEMORANDUM— (continued). 

a  contract  must  be  shown  in  the  writing,  S92. 

words  which  show  a  contract,  892. 

whose  understanding  of  the  contract  is  to  prevail.     See  892,  n.  (6). 

must  be  designed  to  evidence  the  contract,  893. 

which  denies  liability,  how  far  binding,  394. 

must  show  concluded  contract,  895 ;  examples,  395  et  seq. 

how  far  good  when  a  formal  writing  was  intended,  397. 

how  far  part  performance  will  validate  an  informal  writing,  a  formal  one 

being  contemplated,  397. 
must  show  the  whole  contract,  398. 
defective  in  omitting  a  warranty,  899. 
must  show  terms  and  conditions,  899. 
must  show  whether  sale  is  for  cash  or  credit,  899,  400. 
defective  in  not  stating  that  sale  was  by  sample,  399. 
must  state  price,  400  et  seq. 
must  describe  the  parties,  401  et  seq. 
showing  the  parties  by  connecting  several  memoranda,  402. 
by  agent,  how  far  showing  the  parties,  403. 
parties  how  shown  in  the  case  of  public  sales,  403. 
how  far  open  guaranties  show  the  parties,  404. 
broker's  memoranda,  how  far  showing  the  parties,  406. 
how  far  description  of  the  parties  as  "vendor"  or  "principal"  sufficient, 

407. 
how  far  description  of  the  party  as  "owner"  or  "proprietor"  sufficient, 

407. 
examples  of  memoranda  sufficiently  or  insufficiently  showing  the  parties, 

405  et  seq. 
must  show  subject-matter  of  the  contract,  Chapter  XVIII.,  408  et  seq. 
must  show  the  subject-matter,  408-416. 
oral  evidence  admissible  to  ascertain  the  subject  of  the  contract,  408,  416 

et  seq. 
examples  of  sufficient  description  of  the  subject-matter,  409  et  seq. 
subject-matter  described  by  the  nature  of  the  interest  held  in  land,  409. 
subject-matter  of  contract  ascertained  by  name  or  situation  of  land,  410. 
insufficient  description  of  land  by  the  name  or  situation,  412. 
8ubj ecU matter  of  contract  ascertained  by  reference  to  records,  410, 
subject-matter  of  contract  ascertained  from  several  writings,  410. 
insufficient  description  of  land  by  the  interest  therein,  411. 
examples  of  sufficient  description  of  personalty,  413. 
examples  of  insufficient  description  of  personalty,  414. 
sufficient  description  of  choses  in  action — insufficient  description,  415. 
how  far  memorandum  must  show  price,  417 ;  examples,  418. 
rule  that  memorandum  must  show  price,  questioned,  419. 
how  far  a  memorandum  must  show  a  consideration,  420-439. 
contract  must  have  a  consideration,  420. 
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MEMORANDUM— (continued). 

required  to  show  consideration,  421. 

Wain  v.  Warlters,  422. 

difference  between  the  word  "agreement"  and  the  word  "  promise,"  428. 

rule  in  New  York  as  to  expression  of  consideration  in  the  memorandum, 

423. 
statutes  permitting  oral  proof  of  the  consideration,  424. 
statutes  requiring  expression  of  the  consideration  in  the  memorandum,  425. 
statutes  where  the  point  whether  the  memorandum  must  show  considera- 
tion is  uncertain,  426. 
where  not  required  to  show  the  consideration,  427. 
how  far  the  consideration  must  be  explicitly  stated  in  the  memorandum, 

429. 
the  words  u  value  received,"  how  far  a  sufficient  expression  of  the  con- 
sideration, 480. 
how  far  a  writing  unsealed  imports  a  consideration,  431. 
how  far  commercial  paper  imports  a  consideration,  431. 
how  far  a  seal  imports  a  consideration,  431. 
impolicy  of  requiring  consideration  to  be  expressed,  432. 
how  far  the  fact  that  the  promissee  relied  upon  the  guaranty  shows  con- 
sideration in  the  writing,  482. 
how  far  contemporaneous  writings  show  that  one  is  the  consideration  for 

the  other,  433  et  seq. 
the  question  in  New  York  of  expression  of  the  consideration  in  guaranties 

of  promissory  notes,  435. 
examples  of  memoranda  sufficiently  showing  the  consideration,  436. 
the  expression  of  a  past  or  of  a  future  consideration,  437. 
consideration  of  forbearance,  488. 

examples  of  memoranda  showing  or  not  showing  the  consideration,  439. 
how  far  affected  by  oral  evidence.     See  Delivery,  259. 
insufficient,  oral  evidence  to  supplement.    See  Full  Performance,  641 ; 

Gold,  1129;  Infancy,  1112;  Interest,  1120. 
oral  evidence  to  supplement.    See  Land,  735;  Marriage,  185;  Mort- 
gage, 1049. 
incomplete.     See  Part  Performance,  560;  Sales,  810. 
informal.     See  Trusts,  841  et  seq. 
MERCANTILE  LAW  AMENDMENT  ACT.     See  Limitations,  1096. 
MERCATORIA,  contract  In  Re.     See  Commercial  Contract. 
MERCHANDISE.     See  Chattels. 
MILITARY  LAND  WARRANT.     See  Land,  723. 
MINERALS.     See  Land,  706. 
MINING  CLAIM.     See  Part  Performance,  575. 
MINING  RIGHTS.     See  Leases,  802. 
MINOR.     See  Guardian. 
MISCARRIAGE.     See  Guaranty,  150. 
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MISCELLANEOUS.    See  Statutes,  Miscellaneous,  Chapter  XL VI., 

1106  etseq. 
MISCELLANEOUS  ACTS  OF  PART  PERFORMANCE.     See  Part 

Performance,  595. 
MISREPRESENTATION.     See  Marriage,  174  et  seq. 
MISTAKE.     See  Trust,  883,  905  et  seq. 

as  affecting  questions  under  the  Statute  of  Frauds,  Chapter  LXXI.,  474- 
491. 
MODIFICATION  OF  A  WRITING.    See  Subsequent  Oral  Altera- 
tion, Chapter  XX.    See  Fraud  and  Mistake  ;  Incorrect  Memo- 
randum. 
MONEY.    Severability,  695. 
paid.     See  Trusts,  824,  876. 
MORAL  OBLIGATION.    See  Limitations,  passim.    See  1107. 
MORTGAGES.     Chapter  XLI.-XLIL,  1001  et  seq. 
general  character  of,  1001. 
the  rule  in  equity,  1002. 
on  different  papers,  1002  et  seq.,  and  n. 
personal  property,  1003,  n.  (m). 
not  requiring  a  seal,  1003,  n.  (m). 
evidence  of  defeasance  required,  1008. 

distinction  as  to  conditional  sale,  1004  et  seq. ;  examples,  1005. 
rights  of  mortgagor,  1006. 
rights  of  mortgagee,  1007. 
incident  of  debt,  1008  et  seq. 

interest  of  mortgagee  is  within  the  Statute  of  Frauds,  1009. 
effect  of  possession  taken  by  the  mortgagee,  1010. 
effect  of  possession  taken  by  mortgagee  of  personalty,  1010. 
loan  of  the  money  not  an  equitable  part  performance  of  a  contract  to  mort- 
gage, 1011. 
an  agreement  that  buyer  of  land  should  have  option  to  pay  the  price  and 
keep  the  land  or  give  up  the  land  and  be  discharged  from  the  price, 
cannot  be  proved  by  parol  as  a  defeasance :  it  is  resale  or  surrender,  1011. 
contract  to  mortgage  is  within  Statute  of  Frauds,  1011  ;  even  in  equity, 
contract  to  give  mortgage  of  personalty  is  good  by  parol,  1012 ;  secus  as 

to  personalty  within  Statute  of  Frauds, 
promise  to  assume  a  mortgage  on  one's  own  property  not  a  guaranty,  1012. 

See  188  et  seq. 
how  far  a  deed  is  necessary,  1012,  n.  (c). 
alterations  of,  within  the  Statute  of  Frauds,  1013. 
oral  proof  as  to  subsequent  advances  under,  1014. 

mortgagor's  interest  is  within  Statute  of  Frauds,  1015 ;  exceptions,  1016. 
oral  assignment  of,  1017  et  seq. 
oral  release  of,  1019. 

transfer  of  debt  passes  the  mortgage  at  law  and  in  equity,  1020. 
Martin  v.  Mowlin,  1020. 
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assignment  of  one  of  several  notes  secured  by  mortgage  an  assignment 

pro  tanto,  1021. 
assignment  of  mortgagee's  interest  without  assignment  of  debt,  1022. 
extinguishment  of,  1023  et  seq. 
payment  of  mortgage  debt,  1025. 
time  of  payment  of  mortgage  debt,  1026. 
effect  of  payment  at  law  and  in  equity,  1027. 
oral  evidence  to  prove  absolute  deed  a  mortgage,  1028  et  seq. 
oral  evidence  to  prove  absolute  deed  to  be  a  mortgage,  the  rule  upon  cer- 
tain states  of  fact,  1030. 
oral  evidence  to  prove  absolute  deed  a  mortgage ;  the  rule  in  equity,  1029  ; 

at  law,  1031. 
absolute  transfer  of  chattels  orally  shown  to  be  a  mortgage,  1032. 
amount  of  evidence  required  to  show  absolute  deed  to  be  a  mortgage, 

1033. 
deed  intended  as  security  orally  shown  to  be  mortgage,  1034. 
proof  by  admission  of  grantor,  1035. 
proof  of  contemporaneous  agreement,  1036. 
proof  of  existing  debt,  1 037. 

proof  of  payment  of  price  to  raise  presumption  of  mortgage,  1038. 
agreement  to  reconvey,  1039. 
presumed  on  proof  of  fraud,  duress,  etc.,  1040. 
proof  of  fraud,  1040. 

presumed  in  case  of  fraudulent  purchase  by  agent,  1041. 
amount'  of  evidence  required  to  show  absolute  deed  to  be  a  mortgage, 

1042. 
how  far  absolute  deed  can  be  impeached  as  against  creditors,  1043. 
how  far  registration  affects  the  admissibility  of  oral  evidence  to  prove  an 

absolute  deed  to  be  a  mortgage,  1044. 
equitable,  by  deposit  of  title-deed,  1045  et  seq. 
equitable,  etc.,  disapproved  of,  1047  et  seq. 
equitable  mortgage  by  deposit  of  deed  not  to  be  valid  under  St.  Leonard's 

proposed  bill,  1. 
equitable,  by  deposit  invalid  under  the  Scotch  law,  20. 
equitable,  etc.,  rule  in  England,  1045-6. 
equitable,  nature  of  deposit  required,  1047  et  seq. 
equitable,  etc.,  accompanying  memoranda,  1049. 
equitable,  etc.,  subsequent  advances,  1050. 
equitable,  etc.,  rule  in   Uuited   States,  Alabama,  Georgia,   Kentucky, 

Maine,  Massachusetts,  Minnesota,  Mississippi,  1051. 
assumption  of.     See  Guaranty,  138  et  seq. 
See  Chattels,  240;   Full  Performance,  670;  Land,  724;  Part 

Performance,  558;  Subsequent  Alteration,  451 ;  Surrender, 

784;  Trusts,  844,  874,  879,  983;  Year,  194. 
MORTMAIN,  statute  of.     See  Trusts,  887  et  seq.,  895,  969,  996. 
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MORTON  t;.  TIBBETT.     See  280. 

MUNICIPAL  CORPORATIONS,  written  contracts  by,  199. 

contracting  only  in  writing,  544.     See  Statutes,  199,  559. 
MUTUAL.    Contracts  not  mutual  as  to  remedy.     See  Part  Performance, 

559. 
MUTUALITY.     See  Memorandum,  363  et  seq. ;  Land,  740. 

NATURAL  GROWTH.     See  Land,  707,  718  et  seq. 

NEGATIVE  ACT.     See  Part  Performance,  564. 

NEGOTIABLE  PAPER.  See  Acceptance;  Endorsement;  Guar- 
anty, 49,  125. 

NEW  CONSIDERATION.     See  Guaranty,  39  et  seq. 

NEW  CONTRACT.  See  Delivery,  etc.,  290;  Subsequent  Altera- 
tion, 441. 

NEW  PROMISE  to  pay  for  land  to  be  conveyed.  See  Full  Perform- 
ance, 659. 

"NIHIL  TAM  CONVENIENS  EST,"  etc.  See  Subsequent  Altera- 
tion, 442. 

44  NO  ACTION  SHALL  BE  BROUGHT,"  the  phrase  passed  on  in  18, 
n.  (*). 

NOMINATE  CONTRACTS,  5. 

NORTH.     See  Guilford. 

NOTES,  PROMISSORY.  See  Administrator,  167 ;  Chattels,  230, 
236;  Full  Performance,  666;  Mortgage,  1021;  Trusts,  843,  916; 
Memorandum,  373. 

NOTICE.     See  Leases,  810. 

NOTICE  TO  QUIT.     See  Surrender,  792. 

NOTTINGHAM,  LORD,  how  far  author  of  Statute  of  Frauds,  1. 

NOVATION,  is  not  within  the  Statute  of  Frauds,  107  et  seq.  See  Guar- 
anty, 107. 

NURSERY.     See  Land,  707,  n.  (J). 

OATH,  as  substituted  for  written  evidence,  27,  and  see  Pleading,  538. 
OBLIGATION  GUARANTEED.     See  Guaranty,  Chapter  V. 
OFFER.     See  Delivery,  275  ;  Memorandum,  855. 
OFFICER,  public.     See  Full  Performance,  652. 
OFFICERS.     See  United  States. 

OFFICIAL  connection  between  persons,  how  far  making  the  promise  of  one  to 
answer  for  the  debt  of  the  other  original  one.     See  Guaranty,  119  et  seq. 
OIL-WELL.     See  Land,  706. 
ONE-SIDE  RULE.     See  Year,  206  et  seq. 
OPERATION  OF  LAW.     See  Surrender. 
OPTION.     See  Year. 

ORAL  CONTRACT.     See  Contract  ;  Validity. 
ORAL  EVIDENCE,  to  affect  a  writing.     See  Memorandum,  321  et  seq. 
in  order  to  show  memorandum  defective.      See  Memorandum,  417. 
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ORAL  EVIDENCE— (continued). 

to  explain  writing,  how  far  admissible.    See  Validity,  685 ;  Evidence  ; 
Incorrect  Memorandum  ;  Fraud  and  Mistake. 
ORDER,  goods  made  on.    See  Chattels,  247. 
ORDERS.     See  Delivery,  etc.,  800  et  seq. 
ORDONNANCE  DE  MOULINS,  6.     See  Chattels,  219. 
ORE.     See  Mines;  Land,  706. 

ORIGINAL  CLAIM,  need  not  be  given  up  when  the  guarantor  has  funds,  41. 
"  ORIGINAL  PROMISE,"  29. 
OWNERS.    See  Memorandum,  407. 
OWNERSHIP.    See  Delivery,  etc.,  262. 

acts  of.     See  Surrender,  793. 

PAMPHLET.    See  Trusts,  847. 

PARENT.    See  Part  Performance,  575. 

PAROL,  trusts  provable  by.     See  Trusts,  965  et  seq. ;  Chapter  XL. 

rebuttal  by,  of  constructive  trust,  955. 
PAROL  EVIDENCE.  See  Evidence. 
PAROL  PROOF  OF  CONSTRUCTIVE  TRUSTS.     See  Trusts,  971, 

n.  (it). 
PART  DELIVERY,  etc.     See  Delivery,  292. 

PART-PAYMENT.     See  Limitations,  1101  et  seq. ;  Trusts,  923,  942. 
PART  PERFORMANCE,  doctrine  of  criticized,  9. 

doctrine  of,  approved,  10. 

general  considerations,  Chapter  XXIV.,  542-561. 

will  in  equity  take  contract  out  of  the  Statute  of  Frauds,  542  et  seq.,  and 
550  et  seq. 

in  Louisiana,  548. 

the  doctrine,  how  far  denied,  and  in  what  States,  544. 

the  rule  admitted,  but  deplored,  545. 

Lord  St.  Leonard's  proposed  bill  abolishing  it,  545. 

not  to  be  valid  under  St.  Leonard's  proposed  bill,  1. 

compensation  for  under  St.  Leonard's  proposed  bill,  1. 

ret  interventus  under  the  Scotch  law,  548. 

applied  to  what  other  acts  besides  Statute  of  Frauds,  546.     See  544  n. 
(z),  558  n.  (a),  559. 

the  rule  favored,  546. 

rule  strictly  construed,  547. 

does  not  apply  at  law,  548. 

how  far  effective  at  law,  549. 

rests  on  ground  of  fraud,  551. 

breach  of  contract  not  sufficient  fraud,  551. 

what  is  sufficient  fraud,  551. 

how  far  it  rests  on  the  theory  of  trespass,  552. 

sufficient  when  the  status  quo  of  the  party  cannot  be  restored,  558.     See 
561. 
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PART  PERFORMANCE—  {continued). 

whether  equivalent  to  a  writing,  558,  n.  (*). 

applied  to  what  subjects :  lease,  license,  devise,  partition,  exchange,  con- 
tract as  to  boundary  line,  555. 

in  the  case  of  contracts  within  year  clause,  trusts,  mortgages,  partnership, 
lands,  marriage  contracts,  555. 

how  far  equivalent  to  part  performance,  555. 

of  gifts,  556  et  seq. 

insufficient,  of  gifts,  557. 

in  the  case  of  chattels,  guaranties;  corporation;  contract  not  mutual; 
statute  of  limitation ;  contract  with  the  United  States ;  contract  by  coun- 
sel; conveyance  by  one  incompetent  to  alienate ;  contract  by  adminis- 
trator, etc.,  559. 

will  admit  oral  evidence  to  supplement  a  defective  memorandum,  560. 

where  non-fulfilment  will,  because  of  the  part  performance,  work  injury 
to  person  part  performing,  the  Statute  of  Frauds  does  not  apply, 
561. 

general  rule,  Chapter  XXV.,  562-75. 

how  far  assent  of  agent  will  bind  principal  to  the  recognition  of  acts  of 
part  performance,  562. 

how  far  the  assent  of  the  husband  will  bind  the  wife  to  the  recognition  of 
acts  of  part  performance,  562. 

must  be  notorious,  continuous,  and  exclusive,  563. 

by  an  unlawful  act,  564. 

by  a  negative  act,  564. 

how  far  for  the  jury,  564. 

must  be  such  as  would  not  have  been  done  but  for  the  contract,  565. 

must  have  been  under  a  concluded  contract,  566. 

must  be  under  the  very  contract  proved,  566. 

how  the  contract  shall  be  ascertained,  566. 

under  a  contract  made  and  afterwards  modified,  567. 

mere  preparation  not  sufficient,  568. 

must  follow  not  precede  the  contract,  568.     See  572,  586  et  seq. 

how  far  declaration  of  intention  is  necessary,  569. 

what  is  sufficient  connection  with  the  contract,  569. 

examples  of  insufficient,  570. 

the  rule  where  there  is  but  one  contract  to  which  the  part  performance 
could  be  referred,  571. 

before  the  contract,  572. 

must  be  with  assent  of  party  to  be  charged,  562.     See  578. 

when  too  late,  573. 

evidence  of,  573. 

must  be  of  the  contract  as  understood  by  the  party  to  be  charged,  573. 

rule  when  the  versions  of  the  contract  and  part  performance  as  given  by 
the  parties  differ,  438. 

full  measure  of,  574  et  seq. 
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PART  PERFORMANCE— (continued). 

what  constitutes  it,  Chapter  XXVI.,  574-99. 

by  delivery  of  possession,  notorious,  exclusive,  etc.,  575. 

possession  of  mining  claim,  575.     See  579,  584. 

effect  of  delivery  of  possession  under  Spanish  law,  575  n.  (t).     See  579. 

how  far,  by  tenant  sufficient,  575. 

possession  in  case  of  contract  between  husband  and  wife,  575. 

possession  in  case  of  contract  between  parent  and  child,  575. 

possession  in  joint  purchase,  575. 

must  be  continuous,  576.     See  585. 

possession  and  improvement  sufficient,  577  et  seq.     See  580. 

possession  and  payment  how  far  sufficient,  577.     See  580. 

possession  how  far  indispensable  or  alone  sufficient,  578  et  seq, 

how  far  possession  must  be  accompanied  with  improvement  or  payment, 

580. 
how  far  possession  of  part  is  sufficient,  581,  584. 
possession  in  the  case  of  leases,  582. 
possession  in  the  case  of  an  exchange,  582. 
possession  in  the  case  of  partition,  583. 
possession  in  the  case  of  a  boundary  dispute,  584. 
what  is  sufficient  possession,  584. 
possession  in  the  case  of  pre-emption  right,  584. 
possession  in  the  case  of  gift,  584. 
continuance  in  possession,  585  et  seq. 
how  far  payment  of  higher  rent  is  sufficient,  586. 
how  far  a  previous  holder  may  surrender  possession  and  re-enter  so  as  to 

make  the  new  possession  good  part  performance,  586. 
how  far  possession  can  be  good  part  performance  of  a  contract  between 

landlord  and  tenant,  587. 
how  far  there  can  be  change  of  possession  so  to  take  out  of  the  Statute  of 

Frauds  a  contract  between  the  trustee  and  the  cestui  que  trust,  587. 
what  improvements  are  sufficient,  588  et  seq. 
effect  of  payment,  590. 

payment  as  to  how  far  essential,  591 ;  or  alone  sufficient,  592  et  seq. 
marriage  and  part  payment  insufficient  part  performance  of  a  contract  as 

to  a  wedding  portion,  592. 
miscellaneous  acts  of  part  performance,  payment  of  taxes,  rendering  of 

services,  purchase  of  land,  595  et  seq.,  599. 
by  conveyance  of  land,  596  et  seq. 
how  far  tender  of  deed  sufficient,  597. 
marriage  how  far  part  performance,  598. 
as  to  chattels,  600. 
to  whom  available,  601. 
the  title  given  by,  602.     See  606. 

the  title  given  by,  how  far  good  against  third  persons,  608. 
title  by,  how  far  liable  to  levy  or  taxation,  604 ;  or  to  dower,  605. 
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PART  PERFORMANCE—  {continued). 
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how  far  the  title  by,  assignable,  605. 

the  title  by,  how  far  subject  to  dower,  605. 

title  given  by  it,  is  itself  within  the  Statute  of  Frauds,  606. 

the  interests  arising  under  it  are  realty,  606. 

the  title  given  by  it  is  a  good  adverse  title  under  the  Statute  of  Limita- 
tions, 606.     ■ 

title  given  by,  a  good  consideration,  606. 

compensation  for  acts  of,  must  be  given,  607. 

compensation  for  acts  of,  given  under  other  statutes  than  that  of  Frauds, 
608. 

who  may  have  compensation,  608. 

compensation  in  equity  and  at  law,  609. 

the  question  in  the  matter  of  compensation  as  to  who  rescinds,  610. 

compensation  from  a  vendor  unable  or  unwilling  to  convey,  611. 

rescission  by  vendee  where  the  vendor  first  rescinded,  as  affecting  compen- 
sation, 612. 

compensation  will  be  given  when  vendor  is  willing  to  convey,  613. 

compensation  in  the  case  of  chattels,  618. 

when  no  compensation  will  be  given,  614. 

vendee  must,  before  suit,  have  made  his  claim,  614. 

claimant  for  compensation  must  not  have  been  in  default,  616. 

how  far  party  rescinding  may  have  compensation,  617. 

how  far  the  vendor,  by  accepting  the  vendee's  rescission,  may  waive  the 
latter* s  default,  and  lay  ground  for  recovery  of  compensation,  618. 

whether  vendor  can  recover  for  use,  etc.,  against  vendee  willing  to  go  on, 
619. 

difference  between  a  suit  by  the  vendor  for  the  land  and  one  for  use  and 
occupation,  620. 

rule,  denying  compensation  to  a  vendee  in  default,  relaxed,  etc.,  621. 

no  compensation  for  acts  which  did  not  improve  the  property  or  were  against 
the  vendor's  wishes,  621. 

compensation  how  far  prevailing  in  the  civil  law,  621. 

cases  generally  in  which  no  compensation  can  be  recovered,  621. 

for  services,  622  et  seq. 

how  far  quantum  meruit  or  action  on  special  contract  lies  for  service,  or 
how  far  the  special  contract  can  be  put  in  evidence,  623  et  seq. 

rule  as  to  compensation  in  cases  within  year  clause,  and  the  form  of  action, 
624. 

how  far  compensation  can  be  recovered  in  equity,  626. 

lien  for  compensation,  626. 

when  trover  or  detinue  or  replevin  lies  for  compensation,  627. 

measure  of  damage  for  compensation,  money  paid,  labor,  improvements, 
628-9. 

not  loss  of  bargain,  630. 

mutual  claims  for  compensation,  set-off,  cross-action,  etc.,  631. 
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PART  PERFORMANCE— (continued). 

how  far  the  court  will  try  to  discover  the  contract,  632. 
the  pleading  must  show  a  concluded  contract,  632. 

pleadings  must  show  the  subject-matter,  consideration,  etc.,  of  the  con- 
tract, 683. 
how  far  the  acts  of  part  performance  are  themselves  evidence  of  the  con- 
tract, 684. 
the  act  of,  must  refer  solely  to  the  contract,  635. 
must  refer  exclusively  to  the  contract,  565 ;  see  635. 
evidence  of  the  contract  must  be  clear,  636. 
evidence  of  the  part  performance  must  be  clear,  637. 
pleading,  effect  of  demurrer,  688. 
pleading,  638. 

points  of  pleading  generally  under  their  head,  638. 
difference  between  it  and  full  performance,  639. 

See  Administrator,  170;  Defence,  499;   Fraud  and  Mistake, 

480,  486,  490;  Marriage,  178  et  seq.;  Memorandum,  382,  397; 

Pleading,  511,  528,  525,  580;  Subsequent  Alteration,  453 ;  see 

461,  n.  (x),  468 ;  Year,  216. 

under  the  Scotch  law.     See  Rei  Interventus. 

PART  OF  CONTRACT,  within  Statute  of  Frauds.     See  Severability, 

640. 
PART  POSSESSION.     See  Part  Performance,  581. 
PARTIES  TO  A  DEED.     See  Deed,  1062;  Memorandum,  369,  401. 
PARTIES  TO  A  GUARANTY.     See  Guaranty,  Chapter  IV. 
PARTITION,  as  within  the  Statute  of  Frauds,  Chapter  XLIIL,  1052  et  seq. 
rule  in  equity,  1052. 
by  tenants  in  common,  1053. 
by  joint  tenants,  1054. 
effects  of  part  performance,  1055  et  seq. 
insufficient  part  performance,  1056. 
evidence  required  of  part  performance,  1057. 

effect  of  performance  at  law  and  in  equity,  1058.     See  Part  Perform- 
ance, 555,  583 ;  Full  Performance,  671 ;  Land,  758. 
PARTNERS.     See  Delivery,  etc.,  283. 
PARTNERSHIP.     See  Chattels,  223. 

how  far  promise  by  one  partner  to  answer  for  the  debt  of  the  other  is  a 

guaranty.     See  Guaranty,  121. 
See  Joint  Account,  etc. ;  Memorandum,  881,  388 ;  Part  Perform- 
ance, 558 ;  Subsequent  Alteration,  453,  n.  (p) ;  Trust,  947 ; 
Year,  191. 
PARTNERSHIP  LAND.     See  Land,  727. 
PARTY  MAKING  SALE.    See  Memorandum,  359  et  seq. 
PARTY  TO  BE  CHARGED.     See  Memorandum,  858  et  seq.;  Part 

Performance,  562 ;  see  573. 
PARTY-WALLS.     See  Land,  716. 
PAST  CONSIDERATION.    See  Memorandum,  437. 
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PAST,  PRESENT,  OR  FUTURE  DEBT,  guaranty  of.     See  Guaranty, 

27,  31. 
PATENT  RIGHT  OR  COPYRIGHT,  writing,  how  far  necessary  to  assign, 
1116  et  seq. ;  requisites  of  an  assignment,  1117. 
cases  in  which  a  writing  is  not  required,  1118. 
writing  not  necessary  to  pass  equitable  interest,  682. 
statutes,  1116  et  seq.     See  Chattels,  287 ;  Pleading,  518 
PAXSON,  JUDGE,  opinion  of  Statute  of  Frauds,  8. 
PAYMENT.     See  Part  Performance,  577  et  seq.,  590  et  seq. 
PAYMENT  OF  PRICE.    See  Full  Performance,  668;  Trust,  826 

et  seq. 
PAYMENT  ON  JOINT  ACCOUNT.     See  Trust,  867. 

trust  arising  from.     See  Trust,  899 ;  see  905,  906  et  seq. ;  Mortgage, 

1025  et  seq.,  1038. 
presumption  of.     See  Limitations,  1077  et  seq. 
See  Chattels,  224. 
PAYMENTS,  APPLIED.    See  Guaranty,  91 ;  Full  Performance, 

647. 
PENCIL.     See  Lead  Pencil. 
PENNSYLVANIA,  law  as  to  irregular  endorsements,  see  858  et  seq. 

rule  as  to  damages  for  breach  of  oral  contract  as  to  land.     See  Land,  789 ; 
759  et  seq. 
PERFORMANCE,  full  performance  makes  an  oral  contract  within  the  Statute 
of  Frauds  available  as  a  defence,  496,  n.  (b). 
voluntary  performance,  680. 

general  examples  of,  by  change  of  situation,  554.    See  Land,  787  et  seq. ; 
Leases,  806,  808;  Severability,  701  et  seq.;  Surrender,  781; 
Trusts,  889  et  seq. ;  United  States,  1180. 
part  performance.      See    Mortgage,   1011;    Part  Performance; 

Partition,  1055. 
in  part  or  in  full.     See  Year,  216  et  seq. 
PERIOD.     See  Year. 
PERJURY.     See  Validity,  686  et  seq. 
PERSONAL  PROPERTY.     See  Chattels. 

PERSONALTY.     See  Memorandum,  418 ;  Mortgage,  1010, 1012, 1082 ; 
Subsequent  Alteration,  457,  460;  Trusts,  857,  865;   Chat- 
tels. 
PEWS.     See  Land,  716. 
PLACE  OF  CONTRACT.     See  Lex  Loci. 
PLACE  OF  DELIVERY.     See  Delivery,  etc.,  263. 
PLACE  OF  PERFORMANCE.     See  Lex  Loci. 
PLEA.     See  Pleading,  514,  524  et  seq. 
PLEADING,  Chapter  XXIIL,  501-541. 

contract  within  Statute  of  Frauds  need  not  in  the  declaration  be  averred 

to  be  in  writing,  501. 
rule  outside  of  Statute  of  Frauds,  506. 
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PLEADING— (continued). 
examples,  507. 
rule  as  to  averring  in  equity  contract  to  have  been  in  writing,  502,  n.  (£), 

508. 
rule  of  averring  the  contract  within  the  Statute  of  Frauds  in  New  York, 

Wisconsin,  Missouri,  502. 
rule  of  averring  contract  within  the  Statute  of  Frauds  under  the  Judicature 

Act,  502,  508. 
distinction  between  the  averment  in  the  case  of  a  common  law  right  and 

one  given  by  statute,  503. 
how  the  manner  of  averment  is  affected  by  the  statutes  placing  sealed  and 

unsealed  writings  in  the  same  category,  504. 
declaration  not  averring  the  contract  to  be  in  writing  not  demurrable,  505. 
effect  of  verdict  in  the  case  of  the  non-averment  that  the  contract  in  suit 

was  in  writing,  507. 
rule  in  Kentucky,  Oregon,  Maine,  Indiana,  Missouri,  Colorado,  Arkansas, 

508. 
when  contract  must  be  averred  in  declaration  to  have  been  in  writing,  508. 
in  Wisconsin,  California,  New  York,  510.     See  Guaranty,  124. 
when  the  pleadings  show  a  contract  oral  and  within  the  Statute  of  Frauds 

a  demurrer  lies,  510. 
what  phrases  will  be  taken  to  indicate  an  oral  contract,  510. 
how  far  the  Statute  is  set  up  by  plea  or  demurrer,  510. 
what  a  sufficient  averment  of  a  writing,  510. 
what  averment  of  signature  of  writing  sufficient  under  Wisconsin  Code, 

510. 
pleading  part  performance,  511. 
the  rule  in  Indiana,  512. 
fraud,  512. 
the  defendant  must  aver  the  contract  relied  on  by  him  to  have  been  in 

writing,  contra,  514,  515. 
in  regard  to  rule  that  defendant  must  aver  the  contract  he  relies  on  to  have 

been  in  writing,  the  distinction  as  to  a  cross-action,  515. 
where  objection  of  Statute  of  Frauds  must  be  made,  516,  539  et  seq. 
general  issue  sufficient  assertion  of  the  Statute  of  Frauds,  516. 
special  plea  of  the  Statute  of  Frauds  bad  on  special  demurrer,  517. 
special  plea  that  assignments  of  copyrights  was  not  in  writing,  518. 
how  far  under  the  Judicature  Act  special  plea  of  Statute  of  Frauds  neces- 
sary, 519. 
in  equity,  528  n.  (u). 
how  statute  requiring  written  evidence  of  promise  to  pay  high  interest 

should  be  pleaded,  520. 
how  far  special  plea  of  Statute  of  Frauds  necessary,  520. 
the  rule  in  New  York,  520. 
general  denial  of  the  contract,  how  far  a  sufficient  assertion  in  equity  of 

the  Statute  of  Frauds,  521  et  seq. 
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PLEADING— (continued). 

rule  of  pleading  the  Statute  of  Frauds  in  equity  when  the  bill  has  alleged 
part  performance,  523. 

plea  when  ordered  to  stand  for  an  answer,  524. 

plea  of  Statute  of  Frauds,  how  far  a  bar  to  discovery,  524  et  seq. 

rule  as  to  plea  not  being  a  bar  to  discovery  when  the  bar  has  been  part  per- 
formance or  fraud,  or  a  writing  alleged,  525. 

the  rule  in  New  York,  525. 

how  far  there  must  be  an  answer  as  well  as  a  plea,  526. 

examples  of  denials  of  the  contract  sufficient  or  insufficient  to  raise  the 
defence  of  the  Statute  of  Frauds,  527. 

how  the  Statute  of  Frauds  is  to  be  set  up  by  a  replication  or  the  demurrer 
to  a  plea,  528. 

how  far  the  failure  to  set  up  the  Statute  of  Frauds  admits  the  contract,  529. 

failure  to  set  up  the  Statute  of  Frauds  when  there  has  been  part  perform- 
ance or  tender,  580  et  seq. 

waiver  in  Louisiana  of  the  defence  of  the  Statute  of  Frauds,  531. 

examples  of  sufficient  or  insufficient  admission  of  the  oral  contract,  532-3 
et  seq. 

rule  where  the  plaintiff's  and  the  defendant's  version  of  a  contract  differ, 
585. 

how  far  the  court  will  refuse  to  enforce  an  oral  contract  though  admitted, 
536. 

how  far  the  defendant  may  admit  the  contract,  yet  set  up  the  Statute  of 
Frauds,  587. 

how  far  the  rule  that  the  defendant  may  admit  the  contract,  yet  set  up  the 
Statute  of  Frauds,  prevails  in  Iowa,  Louisiana,  Lower  Canada,  Scotland, 
538. 

what  admissions  will  bind  in  commercial  cases  in  Lower  Canada,  538. 

when  objection  of  the  Statute  of  Frauds  must  be  made,  and  the  duties  of 
the  court  in  the  matter,  539. 

how  far  the  Statute  of  Frauds  available  after  verdict,  540. 

the  Statute  of  Frauds,  how  far  available  in  error,  541. 

Statute  of  Frauds  pleaded  in  appeal  from  the  Privy  Council  from  Colonial 
courts,  541. 

Statute  of  Frauds  pleaded  in  appeal  from  a  magistrate,  541. 

forms  of  pleas,  etc.,  541. 

that  a  debt  answered  for  by  a  guaranty  has  been  discharged  must  in  Texas 
be  averred,  102.     See  Guaranty,  151. 

as  to  guaranties.  See  Guaranty,  151 ;  Memorandum,  335 ;  Limita- 
tions, 1092:  Part  Performance,  623  et  seq.,  and  Chapter  XXIX., 
632-638;  Subsequent  Alterations,  444,  453,  473;  Trusts,  841, 
996. 

See  Administrator,  162;  Full  Performance,  677. 
POLICY,  PUBLIC,  limitations  against.  See  Trusts,  896. 
POSITION.     See  Statu  Quo. 
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POSSESSION,  what  sufficient  to  be  part  performance,  575  et  seq.     See 
Delivery,  259;  Land,  732,  n.  (e)\  Mortgage,  1010;  Surrender, 
791  et  seq. 
POST-NUPTIAL.     See  Marriage. 
POTATOES.     See  Land,  707,  n.  (/). 
PRACTICE.     See  Full  Performance,  673. 

as  to  guaranties.     See  Guaranty,  151. 
PRECEDENT  DELIVERY  OR  ACCEPTANCE.     See  Delivery,  etc., 

291. 
PREECE  v.  CORRIE.    See  Surrender,  776. 
PRE-EMPTION  RIGHT.     See  Part  Performance,  584. 
PREFERENCES.     See  Full  Performance,  654. 
PREJUDICE.     See  Injury. 
PREPARATION,  previous.     See  Chattels,  258  et  seq. ;  Delivery,  etc., 

275 ;  Part  Performance,  568. 
PRESCRIPTION.     See  Limitation. 
PRESENT  DEBT,  guaranty  of.     See  Guaranty,  27,  81. 
PRESUMPTION.    See  Land,  711. 

PRICE,  guaranty  as  a  mode  of  paying  price,  127.     See  Chattels,  220; 
Delivery,  286 ;  Full  Performance,  658. 
of  land.     See  Full  Performance,  662  et  seq. 
guaranty  of  third  person's  debt  by  way  of  paying  price  of  property  brought, 

47-8.     See  Guaranty,  47-8. 
promise  to  answer  for  a  debt  of  the  promisee  as  a  mode  of  paying  the  price 
of  property  brought  by  the  promissor  of  the  person  answered  for,  115. 
See  Guaranty,  115;  Land,  755;  Memorandum,  323,  400,  417  et 
seq. ;  Severability,  698. 
PRIMA,  VESTURA.     See  Land,  707. 
PRINCIPAL.     See  Agent  ;  Memorandum,  407. 
PRINT.     See  Memorandum,  384  et  seq. 
PRIVY  COUNCIL.     See  Pleading,  541. 
PROCURE,  promise  to.     See  Chattels,  248 ;  Guaranty,  34. 
PROHIBITORY  LAW.     See  Delivery,  etc.  266,  290,  n.  (m). 
PROMISE,  the  meaning  of  the  word.     See  Memorandum,  428. 

by  one  already  indebted  to  indemnify  one  for  sharing  the  liability,  762, 

n.  (w). 
to  the  debtor  to  pay  his  debt  not  a  guaranty  within  the  Statute  of  Frauds. 

See  Guaranty,  76. 
implied.     See  Full  Performance,  640. 
to  deliver  or  accept.     See  Delivery,  etc.,  260. 
of  guaranty.     See  Guaranty. 
to  make  a  trust.     See  Trusts,  841. 
to  hold  in  trust.     See  Trusts,  822 ;  Trust,  900. 
to  give  writing.     See  Validity,  682. 
PROMISSORY  NOTES.    See  Notes  ;  Endorsement  ;  Full  Perform- 
ance, 645;  Memorandum,  331. 
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PROPERTY,  promise  to  pay  debt  resting  on  the  guarantor's.     See  Guar- 
anty, 187. 
promise  to  pay  for  work  or  material  which  has  benefited  the  guarantor's 
property.     See  Guaranty,  140. 
PROPOSITION.     See  Memorandum,  855. 
PROPOSITIONS.     See  Subsequent  Alterations,  472. 
PROPRIETORS.     See  Memorandum,  407. 
PRO  TANTO,  payment.     See  Trust,  923. 

trust.     See  Trust,  942. 
PUBLIC  LAND,  title  in.     See  Land,  734,  757. 
PUBLIC  SALES.     See  Memorandum,  403 ;  Sales,  Chapter  LXL,  304- 

820. 
PURCHASE,  theory  that  an1  apparent  guaranty  is  really  an  original  promise, 
because  the  guarantor  purchases  the  claim  answered  for,  113.      See 
Guaranty,  118. 
of  funds  validating  oral  guaranty,  40.     See  Trust,  925. 
on  joint  account.     See  Trust,  862. 
PURCHASER,  trust  good  as  against.     See  Trust,  910,  981. 

QUALITY.     See  Delivery,  278. 

QUANTUM  MERUIT.     See  Action;  Year,  208,  211. 

QUICQUID  SOLO  PLANTATUR,  SOLO  CEDIT.     See  Land,  705. 

RACK-RENT.     See  Leases,  812. 

RATIFICATION.     See  Memorandum,  882. 

REDEMPTION.     See  Trusts,  872. 

RIGHTS  in  land.     See  Land,  717. 

RIGHT  OF  POSSESSION.     See  Delivery,  etc.,  261. 

REALTY,  title  given  by  part  performance  is  realty.     See  Part  Perform- 
ance, 606.     See  Land. 

RECEIPT.     See  Delivery,  262 ;  Memorandum,  329. 

RECOGNIZANCE.    See  Cognizance,  834  •,  Chattels,  235;  Validity, 
688. 

RECONVEYANCE,  agreement  to  make.     See  Mortgage,  1039. 

RECORD.     See  Registration  ;  Mortgage,  1044 ;  Memorandum,  333, 
410. 

RE-DELIVERY.     See  Surrender. 

REDEMPTION,  promise  to  allow.     See  Trust,  928. 

REFERENCE.     See  Memorandum. 

REFORMING  CONTRACT.     See  Fraud  and  Mistake. 

REFUSAL  to  receive  or  accept.     See  Delivery,  etc.,  263. 

REGISTRATION.     See  Mortgage,  1044. 

REI  INTERVENTUS.     See  Part  Performance. 

how  far  oral  guaranty  made  good  by,  under  the  Scotch  Law,  27,  n.  (i). 

REID,  MR.,  proposed  amendment  to  Statute  of  Frauds,  1,  p.  3,  n.  (g). 
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REJECTION,  right  of  rejection  of  goods  as  defective.    See  Delivery,  etc., 

280. 
RELATIONS.     See  Trusts,  944. 
RELEASE  of  specialty.     See  Subsequent  Alterations,  453. 

of  mortgage.    See  Mortgage,  1019;  Subsequbnt  Alterations,  447. 
RELIANCE  upon  oral  guaranty.     See  Guaranty,  31. 
REMEDY.     See  Memorandum,  363  et  seq. ;  Trust,  999. 
RENT.     See  Full  Performance,  671;  Leases,  798;  Part  Perform- 
ance, 586. 

collection  of.     See  Surrender,  793. 

change  in  amount  of.     See  Surrender,  788. 
REPLEVIN.     See  Part  Performance,  627. 
REPLICATION.     See  Pleading,  528.  * 

REPRESENTATIONS,  generally  as  differing  from  guaranties,  33. 

as  to  credit.    See  Credit,  1 1 13  et  seq. ;  Guaranty,  474,  n.  (/) ;  Fraud 
and  Mistake,  486;  Marriage,  174  et  seq. 
RESALE.     See  Delivery,  etc.,  271 ;  Mortgage,  1011. 

of  land.     See  Subsequent  Alteration,  456. 

of  chattels.     See  Subsequent  Alteration,  457. 
RESCISSION.     See  Part  Performance,  610. 

of  sale  of  land.     See  Subsequent  Alteration,  456. 

of  sale  of  chattels.     See  Subsequent  Alteration,  457. 
RESERVATION  IN  DEED.     See  Memorandum,  390. 
RESULTING  TRUST.     See  Trust,  892-6. 
RETAINER.     See  Administrator,  171,  177,  n.  (c). 
REVOCATION.     See  License. 
ROAD.     See  Full  Performance,  662. 

SALARY.     See  Chattels,  287. 

SALES.     Public  sales,  Chapter  XL,  304-320. 

judicial  sales  not  within  the  Statute  of  Frauds,  304. 

commissioner's  sale,  how  far  within  the  Statute  of  Frauds,  305. 

master's  sales,  not  within  the  Statute  of  Frauds,  305. 

administrator's,  etc.,  sale,  the  rule  in  Iowa,  Georgia,  Louisiana,  and  Penn- 
sylvania, 306. 

administrator's  or  executor's  sale,  how  far  within  the  Statute  of  Frauds, 
806. 

propositions  of  law  as  to  judicial  sale,  307. 

how  far  judicial  or  quasi-judicial  sales  must  be  confirmed  by  court,  307. 

general  considerations  as  to  judicial  sales,  308. 

how  far  deed  required  in  case  of  public  sales,  308. 

by  sheriff,  how  far  within  the  Statute  of  Frauds,  309. 

sheriff's  sale  in  Louisiana,  Mississippi,  Massachusetts,  Upper  Canada, 
Georgia,  North  Carolina,  and  Tennessee,  309. 

memorandum  in  sheriff's  sales,  and  who  shall  make  it,  310. 

how  far  deputy  or  agent  can  do  so,  310. 
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SALES— (continued) . 

nature  of  memorandum  in  sheriff's  sales,  311. 

when  memorandum  of  sheriff's  sale  must  be  made  in  Indiana,  Canada, 
Maryland,  Massachusetts,  and  South  Carolina,  312. 

when  memorandum  of  sheriff's  sale  may  be  made,  312. 

certificate  of  sheriff's  sale,  313. 

deed,  how  far  necessary  in  a  sheriff* s  sale,  818. 

auction  sales,  how  far  within  the  Statute  of  Frauds,  814. 

auctioneer's  agent  to  make  memorandum,  815. 

oral  authority  to  auctioneer,  how  far  sufficient,  816. 

when  auctioneer's  memorandum  must  be  made,  317. 

how  memorandum  may  be  made  by  auctioneer's  clerk,  318. 

who  may  act  as  auctioneer,  and  who  may  sue  on  the  memorandum,  319. 

requisites  of  auctioneer's  memorandum,  820.     See  Bidding. 

conditional.     See  Chattels,  240  ;  Trust,  930. 

conditions  of.     See  Land,  710  et  seq.;  Memorandum,  348;  Trust, 
966. 
SALES,  separate.     See  Chattels,  228. 
SALES-BOOK.     See  Sales. 

SAMPLE.    See  Delivery,  293 ;  Memorandum,  899. 
SAW-MILL.     See  Land,  714,  n.  (z). 
SCROGGS,  Chief  Justice,  opinion  of  Statute  of  Frauds,  11. 
SEAL,  how  far  essential,  20,  24;  Deed,  1064;  Land,  729;  Surrender, 
769. 

writings  under.     See  Memorandum,  836,  431 ;  Mortgage,  1003,  n. 
(m). 
SEALED  INSTRUMENT.      See  Specialty;    Subsequent  Altera- 
tion, 448  et  seq. 
SEALED  INSTRUMENT,  release  of.    See  Subsequent  Alteration, 

453. 
SEALING.     See  Memorandum,  384. 

SECURITY,  deed  intended  as.     See  Mortgage,  1034 ;  Special  Guar- 
anty; Trust,  916. 
SEISIN,  livery  of.     See  Part  Performance,  555;  see  575,  n.  (t). 
SEPARATE  SALES.     See  Chattels,  228. 
SEPARATION.     See  Delivery,  270;  Marriage. 

SERVICES,  how  far  invalid  express  contract  for  services  admissible  to  rebut 
implied  contract.     See  Defence,  498 ;  Memorandum,  361  et  seq. ; 
Part  Performance,  545,  622  et  seq.;  Trust,  916 ;  Year,  191,  204. 
SET-OFF.     See  Part  Performance,  631. 
SETTLEMENT,  postnuptial.     See  356;  Marriage,  172,  183. 

of  pauper.     See  Validity;  Part  Performance. 
SEVERABILITY,  singleness  of  the  consideration,  692. 

void  or  illegal  portion  of  a  contract  may  generally  be  separated  from  the 
rest,  693. 

separate  price,  how  far  a  test,  693. 
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SEVERABILITY— (continued). 

sale  of  lots  of  land  or  of  goods,  693 ;  see  703. 

land  and  labor  contracts,  694. 

land  and  chattel  contracts,  695. 

land  and  marriage  contract  whether  inseverable,  695. 

land  and  money  contracts,  695. 

labor  and  chattel  contracts,  696. 

guaranty  and  original  promise,  697  et  seq. 

by  making  a  point  of  time  the  point  of  division,  699 ;  see  703,  n.  (e). 

contract  partly  relating  to  the  year  clause  and  partly  to  other  matters 
700. 

contract  partly  relating  to  marriage  and  partly  to  other  matters,  700. 

the  effect  of  performance,  701  et  seq. 

effect  of  full  performance,  702. 

effect  of  part  performance,  703. 

See  Full  Performance,  640 ;  Land,  735,  755,  n.  (m). 
SHARES.     See  Chattels,  234 ;  Land,  728 ;  Leases,  801. 
SHERIFF'S  RETURN.     See  Memorandum,  355. 
SHERIFF'S  SALES.     See  Sales,  309. 
SHIELD,  Statute  of  Frauds,  a,  649.     See  Defence. 
SHIPS,  written  evidence  of  sale  of,  1122  et  seq. 

law  merchant,  as  to  sale  of,  1122. 

Acts  of  Congress  as  to  sale  of;  construction  of  the  latter,  1123. 

English  acts  as  to  evidence  of  sale  of,  1124. 

statutes,  1123  et  seq. 
SIGNATURE.     See  Infancy,  1112;  Land,  780;  Leases,  803;  Limita- 
tions, 1094  etseq. ;  Bankruptcy,  1109 ;  Memorandum,  358  et  seq.y 
Chapter  XVI.,  384  etseq.;  Trusts,  841. 
SIGNING.     See  Deed,  1068. 
SIMONY.     See  Memorandum,  355. 
SITUATION.    See  Statu  Quo. 
SITUATION  OF  LAND.     See  Memorandum,  410. 
SPECIAL  CONTRACT.     See  Full  Performance,  674. 
SPECIAL  GUARANTY,  on  appeal,  not  within  the  Statute,  35. 
SPECIAL  PLEA.     See  Pleading,  516  et  seq.,  520  etseq. 
SPECIALTY.     See  Pleading,  504;   Subsequent  Alteration,  448  et 
seq. 

release  of.     See  Subsequent  Alteration,  453. 

enlargement  of  time  of  performance.     See  Subsequent  Alteration, 
464. 

in  the  case  of  part  performance.    See  Subsequent  Alteration,  470. 
SPECIFIC  CONTRACTS.     See  Gold. 
SPECIFIC  PERFORMANCE.    See  Equity  and  Part  Performance, 

passim;  Land,  740,  742. 
STAMP- ACT.     See  Validity,  688. 
STAMP-LAWS.     See  Chattels,  284,  253, 
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STATU  QUO.     See  Part  Performance,  558  et  seq. 
STATUTE,  decisions  upon,  adopted  with  it,  3. 

the  Statute  of  Frauds  in  relation  to  other  statutes,  688. 

stamp-act,  act  requiring  recognizance,  etc.  etc. 
STATUTE  OF  FRAUDS.     See  Frauds  ;  Validity. 
STATUTES,  Scottish  Act,  1579,  391. 

Scottish  Act  1681,  27,  324,  325,  n.  (£),  538. 

of  mortmain.     See  Trusts,  446,  887  et  seq. 

13  Eliz.  c.  5;  27  Eliz.  c.  4,  183,  184,  557,  654,  679. 
21  Jac.  I.  c.  16,  §  3,  1076  et  seq. 

Will.  &  Mar.  (Provincial  Statute  in  Massachusetts),  155,  n.  (y). 

7  Wm.  III.  c.  12,  649  (Ireland). 

8  &  9  Wm.  III.  c.  32,  200. 

3  Anne,  c.  9,  679. 

Lower  Canada,  25  Geo.  III.  c.  2,  219,  and  n.  (/). 
23  Geo.  III.  c.  58,  §  1,  232. 
37  Geo.  III.  c.  728. 

48  Geo.  III.  c.  149  (Sched.  Part  I.),  246,  253,  n.  (m),  688. 

49  Geo.  III.  c.  121,  §  19,  606. 

55  Geo.  III.  c.  138,  Sched.  part  3,  234. 

1  &  2  Geo.  IV.  c.  78,  506,  507. 

4  Geo.  IV.  c.  34,  §  2,  684. 

2  &  3  Will.  IV.  c.  119,  §  15,  606. 

8  &  4  Will.  IV.  c.  27 ;  c.  42 ;  c.  15,  §  2,  358,  1077. 
Hilary  Term  Rules,  Hil.  T.,  4  Will.  IV.  {  516,  n.  (y). 
6  &  7  Will.  IV.  c.  82,  §  5,  1064,  n.  (10). 

5  &  6  Vict.  c.  39,  234. 
7&8  Vict.c.  76,  §4,  819. 

8  &  9  Vict.  c.  106,  §  3,  769,  777,  800,  804  and  n.  (a),  806,  807,  808,  811, 

812,  818,  n.  (z),  819. 
8  &  9  Vict.  c.  109,  §  2  &  3,  812. 
10  &  11  Vict.  c.  11 ;  12  Vict.  c.  88,  89. 

Lower  Canada,  10  &  11  Vict.  c.  11 ;  12  Vict.  c.  88,  §§  5,  89,  538. 
12  Vict.  c.  88,  885. 
12  Vict.  c.  71,  §  4,  818,  and  n.  (z). 
Canada,  12  Vict.  c.  71,  §  4,  814. 
12  &  13  Vict.  c.  45,  §  1,  1096. 

14  &  15  Vict.  c.  7,  §  104,  813,  n.  (z). 
14  &  15  Vict.  c.  17,  §  104,  814,  n.  (z). 
C.  L.  Proc.  Act,  1854,  625. 

17  &  18  Vict.  c.  36,  §  1,  232,  1049. 

17  &  18  Vict.  c.  104,  1032. 

17  &  18  Vict.  c.  118,  1046. 

17  &  18  Vict.  c.  125  §§  83  and  86 ;  19  &  20  Vict.  c.  102  (Ir.),  §§  85,  88, 

548. 
19  &  20  Vict.  c.  6,  §  11,  854,  391. 
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STATUTES— (continued). 

19  &  20  Vict.  c.  60,  §  11,  61,  n.  (m) ;  41  Vict.  c.  18,  §  1,  891. 

19  &  20  Vict.  c.  60,  §  6,  5,  28,  n.  (/>),  61,  n.  (r). 

19  &  20  Vict.  c.  97,  {  4,  781,  n.  (*). 

19  &  20  Vict.  c.  97,  88,  and  n.  (a),  1096. 

28  &  24  Vict.  c.  154 ;  18  Rev.  Stat.  95,  1,  797. 

25  &  26  Vict.  89,  §  22,  728,  n.  (i). 

80  &  31  Vict.  c.  141,  614. 

86  &  37  Vict.  c.  66  (Judicature  Act),  §  24,  subsec.  7,  216 ;  Order  XIX., 

Rule  23,  502,  519. 
38  &  39  Vict.  c.  55,  §  178,  199,  559. 
41  Vict.c.  13,  §  1,  891. 
41  Vict.  c.  18,  61,  n.  (r)  and  n.  (m). 
Ordonnance  de  Moulins,  6,  219,  and  n.  (/). 
Lower  Canada,  C.  C.  L.  C.  Art.  §  1285,  §  4,  236,  247,  n.  (r) ;  C.  C.  1233, 

219. 
Code  Napoleon,  §  1235,  859,  n.  (v). 
United  States,  S.  of  F.,  322. 
Act  of  Congress,  859;  March  2,  1861,  559,  642;  12  St.  at  L.  220,  1130 

et  seq. ;  June  2,  1862,  4,  288,  322,  454,  467,  607,  625;  (12  St.  at  L. 

411),  1130  et  seq.;  March  8,  1869,  59. 
Alabama,  1067;  Rev.  Code,  §§  1565,  2174,  240,  n.  (o).    See  Agent, 

380. 
California,  Civil  Code,  1874,  §  178,  172,  n.  (h) ;  $  2922, 1012;  Code  Civ. 

Proc.  Cal.  §  632  (Amend,  to  Code,  p.  57),  326,  n.  (/)  ;  Act  April  13, 

1860,  §  578;  Laws,  1869,  ch.  56,  §  2,  490.     See  Acceptance,  61. 
Colorado,  Gen.  Stat.  1877,  §  1085,  326,  n.  (/). 
Connecticut,  Rev.  Stat.  1866,  p.  85,  §  168,  171 ;  Gen.  Stat.  tit.  18,  ch.  6, 

§  14,  798,  799,  n.  (o). 
District  of  Columbia.     See  Municipal  Corporations,  544. 
Georgia,  Act  Dec.  27,  1831,  309 ;  Code,  §  1593,  258 ;  §  2280,  815. 
Illinois.     See  Agent,  380. 
Indiana,  Rev.  Stat.,  1064;  Code,  1848,  509;  1862,  I.  p.  612,  339,  n.  (t); 

2  Rev.  Stat.  1876,  §§  3-4,  75,  n.  (q). 
Iowa,  Rev.  Code,  §  2751,  1081;  731,  n.  (d) ;  593;  School  Law,  1872, 

§  51,  755,  n.  (v).     See  Defence,  500. 
Kansas,  School  Laws.     See  607,  630. 
Kentucky,  Cod.  Prac.,  §  123,  508;  Gen.  Stat.,  ch.  22,  §  20,  368.     See 

Deed,  377,  673,  1073;  Marriage,  172,  n.  (A),  Stat.  1796,  p.  734, 

Rev.  Stat.  c.  22,  §  1,  178,  n.  (to). 
Louisiana,  C.  C,  Art.  2257,  238 ;  Art.  2255,  538 ;    Act  of  March  25, 

1865,  808. 
Maine,  1848,  c.  52,  1000;  Rev.  Stat.  c.  Ill,  §  1 ;  c.  146,  §§  20  and  24, 

1097 ;   Act  of  1872,  c.  85,  171 ;    Act  of  Feb.  28,  1874,  544,  n.  (c), 

1010. 
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STATUTES— (continued). 

Massachusetts,  statutes  1817,  c.  87,  1009;  Act  of  1856,  oral  contracts 
enforceable  in  chancery,  544;  Gen.  Stat.  c.  100,  §  19;  c.  105,  §  1,  925, 
n.  (n);  c.  105,  §  1,  cl.  2,  666;  Stat.  1845,  c.  208,  §  2;  Gen.  Stat.  c. 
108,  §  27;  Stat.  1869,  c.  292,  172,  n.  (h).     See  Insolvency,  159. 

Michigan,  compiled  laws,  §§  4698,  4701.     See  Agent,  380. 

Minnesota,  Gen.  Stat.  1878,  c.  41,  §  1,  800. 

Mississippi  code  1871,  §  1779,  952. 

Missouri.     See  Mo.  Stat.,  §  537,  61,  n.  (*). 

Nebraska.     See  Agent,  380. 

Nevada,  1  Compl.  L.  §  294,  1010. 

New  Hampshire.     See  Agent,  880. 

New  Jersey,  Act  of  Nov.  26,  1794,  Rev.  Stat.,  March  27,  1877,  §  444, 
March  27,  1874,  812. 

New  York,  1  Rev.  Stat.  759,  §  15;  768,  §  6,  61,  n.  (m)  ;  788,  §  137, 
1067;  2  Rev.  Stat.  135,  §  2,  sub.  1,  t.  2;  136,  §  4,  317;  135,  §  8, 
360;  135,  §  2,  sub.  1,  815,  687 ;  New  York  Code,  1852,  Pt.  III.  c.  4, 
§§  143,  149,  156—510,  520,  526;  §  110,  1100;  Code  of  Procedure, 
§  100,  466. 

North  Carolina,  1785,  Rev.  ch.  288;  1  Rev.  Stat.  ch.  87,  §§  29-80,  172, 
n;  (a),  §  183,  n.  (w);  Act  of  1819,  172,  n.  (n);  1  Rev.  Stat.  c.  50,  § 
8,  174,  n.  (*). 

Ohio,  Act  1831  (mortgages),  1044,  n.  (o). 

Pennsylvania,  Act  of  March  10,  1818  (7  Sm.  79),  171,  n.  (o),  557,  602, 
n.  (#);  Feb.  24,  1884,  §  16  (P.  L.  75),  171,  n.  (o),  557,  602,  n.  (g) ; 
§  15  (P.  L.  75),  326,  n.  (p),  557,  562,  n.  («),  602,  n.  (g) ;  Act  of 
April  10,  1849,  716;  June  8,  1881  (P.  L.  84),  1028,  n.  (c). 

South  Carolina,  172,  n.  (A). 

Texas,  Act  of  1840,  1065;  Pasch.  Dig.,  Art.  4683,  n.  1041,  172,  n.  (a). 

Vermont,  Gen.  Stat.  c.  66,  §  4,  63,  n.  (q). 

Wisconsin,  Rev.  Stat.  §§  2302,  2308,  386;  593;  c.  15,  §§  212,  215,  1060. 
See  Pleading,  510. 

See  Bankruptcy,  1106  et  seq.  801 ;  Consideration,  424,  and  n.  (</)» 
423,  426,  and  nn.,  427,  nn.,  429;  See  Guaranty,  405  n.  (g) ;  In- 
fancy; 1110  et  seq.;  Interest,  454  ;  Leases,  796  et  seq.,  and  nn. ; 
Limitations,  Chapter  XLV.,  1076  et  seq.;  Memorandum,  431  and 
nn. ;  Mortmain,  728;  Patent  and  Copy  Rights,   1116  et  seq.; 
Credit,  Representation  as  to,  1112  et  seq. ;  Ships,  1123  et  seq. 
Surrender,  766  et  seq.,  and  nn. 
STATUTES,  MISCELLANEOUS,  Chapter  XLVI. 
STATUTORY  RIGHT.     See  Pleading,  508. 
ST.  LEONARDS.     See  Part  Performance,  545 ;  proposed  amendments 

to  Statute  of  Frauds,  1. 
STOCK.     See  Chattels,  234 ;  Land,  728. 

STOCK  EXCHANGE,  oral  contracts  within  the  Statute  of  Frauds  how  far 
valid  at,  688. 
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STOPPAGE  IN  TRANSITU.     See  Delivery,  281. 
STORY,  JUDGE,  his  view  as  to  the  lex  loci  and  the  lex  fori,  18. 

view  of  the  law  of  guaranty.     See  Guaranty,  97  el  seq.  • 
SUBJECT-MATTER  of  contract.     See  Memorandum,  408  et  seq. ;  Part 
Performance,  632. 

of  promise  of  guaranty.     See  Guaranty. 
SUBSCRIPTION.     See  Memorandum,  385  ;  Signature. 
SUBSEQUENT  ADVANCES.     See  Mortgages,  10H. 
SUBSEQUENT  DELIVERY.     See  Delivery,  290. 
SUBSEQUENT  MEMORANDUM.     See  Memorandum,  355  et  seq. 
SUBSEQUENT  ORAL  ALTERATION  of  a  written  contract  generally 
valid,  440;  examples,  448. 

there  must  be  a  new  contract  clearly  proved,  441. 

doubt  as  to  whether  generally  a  writing  can  be  orally  changed  at  a  later 
time,  442. 

contemporaneous  modification  of  writing  generally  invalid,  444. 

consideration  of  new  contract,  445.     See  446,  n.  (t). 

modification  of  contract  whether  before  or  after  breach,  446. 

accord  and  satisfaction,  446. 

total  waiver  of  contract,  447. 

release  of  specialties  before  or  after  breach,  448. 

rule  as  to  specialties  generally,  449 ;  examples,  450. 

bonds,  mortgages,  451. 

rule  in  the  case  of  arbitrations,  451. 

rule  in  equity,  452. 

oral  declaration  of  trust  no  violation  of  rule  that  writing  cannot  be  im- 
peached by  parol,  452. 

how  far  the  action  on  writing  altered  is  assumpsit  or  covenant,  453. 

effect  of  part  performance  in  making  valid,  453. 

release  of  specialty  by  parol,  453. 

of  partnership  articles,  453,  n.  (p). 

of  indenture  of  apprenticeship,  453,  n.  (q). 

rule  in  cases  of  arbitration,  454. 

rule  under  the  Statute  of  Frauds,  454  et  seq. 

rule  under  Act  of  Congress  requiring  written  proof  of  agreement  with 
government  officers,  454. 

rule  under  statute  requiring  proof  of  promise  to  pay  high  interest,  454. 

rule  in  land  contracts,  455. 

rescission  of  sale  of  land,  456. 

rescission  of  sale  of  chattels,  457. 

of  written  contract  within  the  Statute  of  Frauds,  when  valid  by  parol, 
458. 

of  written  contract  as  to  land  when  valid  though  oral,  459. 

total  discharge  of  contract  within  the  Statute  of  Frauds,  461 ;  a  claim  for 
flowage  not  being  within  the  Statute  of  Frauds  can  be  waived  by  parol, 
461. 
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SUBSEQUENT  ORAL  ALTERATION—  (continued). 

oral  enlargement  of  time  of  performance  of  a  written  contract,  bow  far 
good,  462  et  seq. 

oral  enlargement  of  time  of  performance  of  specialties,  464  et  seq. 

oral  enlargement  of  time  of  performance  questioned,  465  et  seq. 

rule  in  equity,  468. 

effect  of  part  performance,  468. 

effect  of  part  performance  invalidating  the  subsequent  oral  alteration  of  a 
specialty,  470. 

bow  far  available  as  a  defence,  471  et  seq. 

law  as  to,  stated  in  propositions,  472. 

rules  of  pleading  under,  473.     See  Defence,  497 ;  Mortgage,  1013. 
SUBSEQUENT  PAYMENT.     See  Trust,  921. 
SUB-TENANT.     See  Surety. 
SUGDEN.     See  St.  Leonards. 

SUI  JURIS,  promise  by  one  not.     See  Guaranty,  101. 
SUIT.     See  Action  ;  Validity,  682,  684. 
SUPPORT,  contract  as  to.     See  Year,  204. 
SURETY,  discharge  of.     See  Subsequent  Alteration,  453,  n.  (m). 

for  rent.     See  Surrender,  794. 
SURRENDER,  Chapter  XXXIV.,  765-794. 

must  be  in  writing,  765. 

differences  in  American  statute,  766. 

definition  of,  767. 

law  before  Statute  of  Frauds,  767. 

or  assignment  need  not  be  under  seal,  769. 

in  futuro,  how  far  valid,  770;  English  cases,  American,  771. 

by  act  or  operation  of  law,  meaning  of  phrase,  772. 

how  far  a  surrender  by  operation  of  law  depends  upon  the  intention  of  the 
parties,  773. 

parties  to,  774. 

acceptance,  how  far  necessary,  774. 

assignment  or  surrender  by  agent,  775. 

assignment  or  surrender  of  short  leases  within  the  exception  clause  whether 
required  to  be  in  writing,  776  et  seq.;  Botting  v.  Martin;  the  English 
rule,  776. 

when  oral  assignment  of  entire  term  is  good  as  a  lease ;  Preece  v.  Corrie, 
777. 

whether  lease  within  the  exception  clause  may  be  orally  assigned  or  sur- 
rendered ;  American  rule,  778. 

oral  assignment  and  waiver  of  equitable  estate,  easement,  etc.,  779. 

what  written  instrument  will  constitute  a  surrender,  780. 

oral  surrender  validated  by  actual  performance,  781. 

effect  of  cancellation,  destruction  of  title-papers,  782  et  seq. ;  see  106S. 

destruction  of  unrecorded  deed,  783. 

estoppel  by  destruction  of  deeds,  etc.,  783. 
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SURREN  DER— (continued). 

by  destruction  of  bond  and  mortgage,  784. 

by  acceptance  of  new  lease,  785  et  seq. 

effect  of  agreement  for  new  lease,  786. 

conditional,  787. 

oral  agreement  for  change  in  rent,  bow  far  a  surrender,  788. 

by  assent  to  lessor's  grant  to  third  person ;  the  rule  in  regard  to  freehold 
interests ;  Thomas  t>.  Cook,  789  et  *eq. 

by  mere  agreement  that  a  new  lease  shall  be  given  a  third  person ;  acts  in 
pais  how  far  necessary,  791. 

by  giving  op  possession,  792. 

effect  of  denial  of  title  by  tenant,  792. 

effect  of  breach  of  covenant,  792. 

effect  of  notice  to  quit,  792. 

how  far  landlord  may  relet  on  the  tenant's  account,  793. 

acts  of  ownership  of  what  effect,  793. 

taking  rent  from  third  person,  793. 

by  abandonment  of  premises,  793. 

by  delivery  of  key,  793. 

effect  upon  rights  and  liabilities  of  surety  for  rent,  794.     See  Land,  754 ; 
Mortgage,  1011. 
SWEET  v.  LEE.     See  Part  Performance,  615. 
SWORD,  Statute  of  Frauds  not  a,  649.     See  Defence. 
SWORN  STATEMENT.     See  Oath,  Interrogatories. 
SYMBOLIC  DELIVERY,  etc.     See  Delivery,  etc.,  297  et  seq. 

TANNER  ».  SMART.     See  Limitations,  1086. 

TAXATION.    See  Part  Performance,  604. 

TAXES.     See  Full  Performance,  671 ;  Part  Performance,  595. 

TELEGRAM.    See  Memorandum,  339. 

TENANCY  AT  WILL.     See  Leases,  807. 

TENANT.    See  Landlord  ;  Part  Performance,  575. 

how  far  landlord  may  relet  on  his  account.     See  Surrender,  793. 

in  common.     See  Trust,  945. 
TENDER.     See  Delivery,  275;  Pleading,  530. 

TENTERDEN,  LORD,  his  Act  (9  Geo.  IV.  c.  14),  how  far  retrospective, 
13.   See  Chattels,  253 ;  Credit,  1115;  Limitations,  1078 ;  Infancy, 
1110. 
TERM,  computation  of.     See  Leases,  817. 

new.     See  Surrender,  785. 
TERMS.     See  Memorandum,  399. 
THIRD  PARTIES.     See  Full  Performance,  651. 
THIRD  PERSON,  grant  to.     See  Surrender,  789. 
THOMAS  v.  COOK.     See  Surrender,  789. 
TIMBER      See  Land,  707,  n.  (/);  70d  etseq.;  711. 
TIME,  enlargement  of.     See  Subsequent  Alteration,  462. 
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TIME,  question  as  determining  the  severability  of  a  contract,  699. 

TITHES.     See  Full  Performance,  642. 

TITLE,  when  it  vests.    See  Full  Performance,  648. 

by  part  performance.     See  Part  Performance,  601-6. 

denial  of.     See  Surrender,  792,  n.  (/). 

under  trust.     See  Trust,  910. 

legal.     See  Trust,  904,  920. 

invalid  oral  contract  in  line  of.     See  Validity,  685.    * 

See  Full  Performance,  649;  Trust,  904. 
TITLE-BOND.     See  Memorandum,  836. 
TITLE  DEEDS.     See  Mortgage,  1045. 

TORT,  an  indemnity  to  one  for  committing.     See  Guaranty,  100. 
TRADE,  agreement  as  to.     See  Year,  204. 

fixtures.     See  Land,  714  et  seq. 
TREES.     See  Land,  707,  n.  (J). 

TRESPASS  THEORY.     See  Part  Performance,  552  et  seq. 
TRILATERAL  CONTRACT,  suggested  by  Judge  Story.    See  Guaranty, 

97. 
TROVER.     See  Part  Performance,  627.       # 
TRUSTS,  express,  Chapter  XXXVI.-VIL,  820  et  seq. 

express,  under  Statute  of  Frauds,  820  et  seq* 

express,  nature  and  character  of,  821. 

promise  to  hold  in  trust  when  creating  a  trust,  822. 

promise  to  buy,  how  far  creating  a  trust,  822. 

in  case  of  fraud,  loss  of  bargain  may  be  recovered,  822. 

breach  of  contract  will  not  constitute  a  trust,  322. 

the  Statute  of  Frauds  as  to  express  trusts  in  Pennsylvania,  822,  838,  n.  (v). 

mere  breach  of  agreement  does  not  create  a  trust,  828. 

how  far  arising  in  favor  of  one  whose  money  paid  for  land,  824. 

breach  of  contract  gives  rise  rather  to  constructive,  than  express  trust,  825. 

constructive,  difference  between  it  and  express  trust.     See  Trusts,  826. 

difference  between  constructive  and  express  trust  owing  to  existence  of  a 
previous  contract,  826-7,  830,  n.  (rf). 

arising  from  payment,  826  et  seq. 

arising  from  fraudulent  breach  of  promise  to  allow  redemption,  826,  828. 

arising  from  purchase  on  joint  account,  826,  830. 

from  discouragement  of  bidding,  825,  n.  (y),  829. 

proof  of  facts  raising  trust,  831. 

express,  must  be  proved  by  a  writing,  832. 

express,  when  provable  by  parol,  833  et  seq.,  835. 

uses  before  29  Car.  II.,  proved  by  parol,  834. 

assignment  of,  835. 

express  trusts  in  Maine  how  far  provable  by  parol,  835,  n.  (e). 

subsequent  writing,  how  far  sufficient,  836,  842. 

rule  in  subsequent  memorandum  in  the  case  of  a  trust  and  of  a  marriage 
contract,  836,  n.  (j>). 
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TRUSTS— (continued). 

kind  of  written  evidence  required,  838,  840. 

kind  of  oral  evidence  required,  839. 

oral  declarations  of  holder  of  legal  title,  839. 

pleading  may  be  sufficient  memorandum,  841,  843,  n.  (u),  845. 

written  promise  to  declare  trust  may  be  sufficient  memorandum,  841. 

informal  memoranda  sufficient,  871  et  seq. 

memorandum  must  be  signed,  but  need  not  be  subscribed,  841. 

deed  may  be  sufficient  writing,  841. 

trust  how  far  provable  against  a  deed,  841.     See  Trusts,  845,  n.  (*), 

851  et  seq. 
letters  may  be  sufficient  memorandum,  841,  842. 
proved  by  promissory  note,  843. 
proved  by  bonds  or  mortgages,  844. 
equitable  title,  how  transferred,  845. 
proved  by  receipt,  845. 
proved  by  writings  in  the  nature  of  wills,  846. 
proved  by  a  pamphlet,  847. 
how  far  proved  by  book  entries,  847. 

how  far  oral  admission  or  declarations  may  supplement  writing,  848-9. 
express,  when  provable  by  parol,  852. 
what  evidence  required  to  prove  trust  as  against  a  deed,  854. 
in  personalty,  how  far  provable  by  parol,  857. 
in  personalty,  what  evidence  required,  858. 

how  far  fraud  will  take  an  express  trust  out  of  Statute  of  Frauds,  860  et  seq. 
fraud  in  procuring  a  devise,  860. 

when  a  bequest  is  modified  or  decreased  because  of  a  promise,  861. 
fraud  must  be  shown  in  devisee  or  legatee,  862. 
under  statute  of  mortmain,  846,  860,  888. 
through  purchase  on  joint  account,  862 ;  exception,  864. 
purchase  on  joint  account,  personalty,  865. 
purchase  on  joint  account;  remedies  on  contract,  866. 
payment  in  case  of  purchase  on  joint  account,  867. 
fraud  in  purchase  by  agent,  868  et  seq. 
purchase  by  agent  with  his  own  money,  870. 
fraud  through  breach  of  promise  to  reconvey  or  to  allow  redemption, 

872  et  seq. 
promise  to  convey  to  promisee,  873. 
when  a  breach  of  promise  to  reconvey  will  sustain  an  action  on  the  case, 

874. 
promise  to  reconvey  to  promisee,  874 ;  not  generally  provable  orally,  875. 
money  paid  under  oral  promise  to  reconvey,  how  far  recoverable,  876. 
vendor's  lien,  how  far  enforceable  in  the  case  of  a  promise  to  reconvey,  876. 
how  far  actual  fraud  must  be  shown  in  case  of  promise  to  reconvey,  877. 
mere  breach  of  agreement  not  sufficient  fraud  to  establish  a  trust  in  case 

of  a  promise  to  reconvey,  878. 
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how  far  trust  can  be  shown  against  an  absolute  deed,  879  et  seq. 

shown  as  against  an  absolute  deed,  when  land  was  paid  for  with  borrowed 

money,  881. 
shown  as  against  an  absolute  deed  when  the  cestui  que  trust  promised  to 

repay  and  the  trustee  to  convey,  882. 
can  be  shown  against  absolute  deed  on  the  ground  of  fraud  or  mistake 

883-4. 
shown  as  against  an  absolute  deed  when  bidding  at  a  sale  is  discouraged, 

884. 
shown  as  against  a  deed ;  claimant's  interest  in  the  land  must  not  have 

been  divested,  885. 
written  trust  may  be  rebutted  by  parol,  when  there  is  fraud,  886. 
how  far  provable  as  against  statute  of  mortmain,  887  et  seq. 
how  far  an  illegal  express  trust  can  be  proved  by  parol,  887. 
express  and  constructive,  not  coexistent,  888. 
effect  of  part  performance,  889. 
constructive,  Chapters  XXXVIH.-XL.,  891-1000. 

nature  and  definition,  Chapter  XXXVIII.,  891,  n.  (a).     See  892 

et  seq. 
classification  of,  891  et  seq. 
effect  of  full  performance,  890. 

constructive  or  resulting,  arising  from  feoffments  without  consideration, 
898. 
or  resulting,  arising  where  a  limitation  fails  because  of  fraud  against 

creditors,  895. 
or  resulting,  arising  from  a  limitation  in  violation  of  law  or  public 

policy,  896. 
definition  and  nature  of,  897. 
a  creature  of  equity,  898. 
difference  between,  and  express,  899,  907. 
arising  from  payment,  899. 

arises  from  facts  not  from  a  promise  or  agreement,  900. 
coexistence  of  express  and  implied  trust,  901. 
constructive,  arises  from  presumed  intent  of  the  party,  902. 
what  facts  show  intention,  903. 

the  legal  title  must  have  been  taken  by  the  trustee,  904. 
there  must  have  been  a  cestui  que  trusty  905. 

arising  from  limitation  in  violation  of  law,  905  et  seq.,  927  et  seq.y  969. 
arising  from  failure  or  want  of  consideration,  905,  970. 
arising  from  payment,  905  et  seq. 
arising  from  mistake,  905  et  seq.,  927  et  seq. 
arising  from  fraud,  905  et  seq.,  927  et  seq. 
arising  from  accident,  905  et  seq.,  927  et  seq. 
where  forbidden,  906,  n.  (j>),  p.  12.     See  914. 
examples  of,  908  et  seq. 
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TRUSTS— (continued) . 

'when  it  must  be  set  up,  909. 

title  under,  910. 

good  as  against  purchaser,  910. 

how  far  good  as  against  creditors,  910. 

who  makes  the  payment,  911. 

what  may  be  equivalent  to  payment,  912. 

payment  must  be  clearly  and  definitely  shown,  913. 

denied  in  New  York,  914. 

payment  must  be  to  real  owner,  915. 

the  mode  of  payment,  916. 

payment  made  by  promissory  note  or  other  security,  916. 

payment  by  loan,  917  ;  or  notes  of  third  parties,  918. 

proof  of  loan  should  be  clear,  919. 

payment  at  or  before  creation  of  legal  title,  920. 

payment  in  services,  labor,  etc.,  916. 

not  created  by  subsequent  payment,  921. 

rule  when  there  is  both  prior  and  subsequent  payment,  922. 

arising  pro  tanto  from  part  payment,  923. 

when  part  payment  raises  trust  pro  tanto  the  specific  part  must  be 

shown,  924. 
trust  pro  tanto  arising  from  part  payment  in  case  of  joint  purchase,  925. 
part  payment  rule  denied,  925  (a). 

rule  of  part  payment  and  pro  tanto  trust  in  New  York,  926. 
arising  from  a  fraudulent  breach  of  a  promise  to  permit  redemption 

of  land,  928. 
mere  breach  of  agreement  not  fraud  so  as  to  create  constructive  trust, 

929. 
arising  from  the  oral  promise  having  induced  the  owner  to  relax  his 

exertions  to  obtain  a  purchaser,  931. 
arising  where  property  was  bought  cheap  through  a  fraud,  934. 
arising  from  the  discouragement  of  bids  at  a  sale,  930,  932,  933. 
the  rule  and  the  remedies  in  Pennsylvania  in  case  of  discouragement 

of  bidding  at  a  sale,  935. 
when  the  declarations  or  promises  did  not  discourage  bidding  there 

is  no  trust,  936. 
examples  of  evidence  insufficient  to  raise,  in  case  of  public  sale,  937. 
fraud  generally  between  the  parties  giving  rise  to  trust,  939. 
fraud  as  between  trustee  and  cestui  que  trust,  940. 
trust  funds  can  be  followed,  941. 

effect  of  admission  of  trusteeship  by  the  trustee  in  case  of  misappli- 
cation of  trust  funds,  942. 
when  a  trustee  has  bought  partly  with  his  own  money  and  partly  with 

that  of  his  cestui  que  trust,  trust  pro  tanto  arises,  942. 
effect  of  trustee's  answer  in  case  of  a  trust  ex  maleficio  alleged  as 

against  him,  943. 
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arising  as  between  relations,  944. 

arising  as  between  administrator  and  beneficiary,  committee  and 

lunatic,  and  between  tenants  in  common,  945. 
arising  as  between  counsel  and  client,  946. 
arising  as  between  minor  and  guardian,  946. 
arising  from  purchase  with  partnership  funds,  947  et  seq. ;  where  out 

of  line  of  business,  948 ;  where  the  purchase  is  executed,  949. 
fraud  arising  in  dealings  between  husband  and  wife,  950-57. 
raised  in  favor  of  wife,  951 ;  exceptions,  952;  evidence  required,  953. 
raised  in  favor  of  husband,  954. 

rebuttal  of,  by  parol  in  the  case  of  husband  and  wife,  955. 
raised  in  case  of  married  women  buying  land  with  borrowed  money, 

956. 
in  case  of  husband  and  wife  how  far  good  as  against  creditors,  957. 
arising  as  between  principal  and  agent,  958  et  seq. 
where  money  belongs  to  principal  and  purchase  is  made  by  agent,  960. 
rule  where  agent  lends  money  for  his  principal,  961. 
rule  when  agent  pays  his  own  money,  962. 
when  not  raised  for  principal,  963. 
as  between  principal  and  agent,  exceptions,  964. 
raised  in  favor  of  creditors  where  property  is  bought  or  sold  to  their 

injury  at  a  low  price  through  an  oral  promise,  965  et  seq.;  at 

sheriff's  sale,  966  et  seq. 
not  raised  in  favor  of  creditors  because  of  a  married  woman's  pro- 
mise, 968. 
provable  by  parol,  971 ;  exceptions,  972  et  seq. 
how  far  the  rule  allowing  oral  proof  of  constructive  trusts  prevailed 

at  common  law  apart  from  the  exception  in  the  Statute  of  Frauds, 

971,  n.  (u>). 
how  far  not  provable  by  parol  in  New  York  and  elsewhere,  971,  972. 
evidence  required,  974  et  seq. 
must  be  clear  and  positive,  975. 
how  far  provable  by  declaration  of  the  trustee,  976. 
of  nominal  purchase,  978. 

declarations,  after  death  of  trustee,  980.     See  984. 
mere  breach  of  agreement  will  not  raise,  977. 
proved  by  facts  not  declarations,  979. 
an  advancement  an  exception  to  the  rule  that  payment  of  money 

makes  a  constructive  trust,  992  et  seq, 
evidence  required,  994. 
as  by  father  for  son,  993. 
as  by  son  for  father,  995. 

proved  by  declarations  of  trustee,  corroborated,  981. 
how  far  provable  by  the  defendant's  answer,  982. 
provable  against  deed,  983  et  seq. 
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rule  when  consideration  is  expressed,  984. 

exceptions,  986. 

as  against  a  deed  in  the  case  of  fraud,  985. 

as  against  a  deed,  evidence  required,  987. 

as  against  a  deed  in  favor  of  the  grantor,  988. 

how  far  provable  against  a  sworn  answer,  989. 

disprovable  as  well  as  provable  by  parol,  990. 

evidence  required,  991. 

rules  of  pleading  as  to,  996,  997,  n.  (j ),  998  et  seq. 

availability  of,  as  a  defence,  997. 

how  far  a  writing  must  be  alleged  in  the  pleading,  998. 

remedies  under,  999. 

Statute  of  Limitations  as  to,  1000. 

See   Full    Performance,    665;    Part    Performance,    558; 
Pleading,  534. 

declaration  of  trust.     See  Subsequent  Alteration,  452  n.  (r). 
TRUST  FUNDS.    See  Trust,  941. 
TRUSTEES.    See  Full  Performance,  652 ;  Part  Performance,  587 ; 

Trusts,  940. 
TRUSTEE'S  SALES.    See  Sales,  306. 
TURNIPS.     See  Land,  707,  n.  (j). 
TURPENTINE.    See  Land,  707  n.  (/). 

UNCERTAIN  INTEREST.     See  Land. 

UNCOMPLETED  CONTRACT.     See  Year. 

UNDERSTANDING  OF  THE  CONTRACT.    See  Memorandum,  392 ; 

Part  Performance,  573. 
UNDERTAKING.     See  Special  Guaranty. 
UNILATERAL  CONTRACT.    See  Memorandum,  363  et  seq. ;  Year, 

194. 
UNITED  STATES,  contracts  with.     See  Full  Performance,  642. 
contracts  with  officers  of,  when  partly  performed,  1130. 
contracts  with.     See  Part  Performance,  559. 
contract.     See  Subsequent  Alteration,  454 ;  Mortgage,  1051. 
UNLAWFUL  ACT.     See  Part  Performance,  564. 
UNUSUAL  CONTRACTS  should  be  in  writing,  5  n. 
USES.     See  Trusts,  834. 

USE  AND  OCCUPATION,  action  for.     See  Leases,  816. 
USE  OF  LAND.     See  Land,  727. 
USURY.     See  Interest. 

VALIDITY,  Chapter  XXXI.,  678-690. 

phraseology  of  the  Statute  of  Frauds,  678. 
difference  between  void  and  voidable  contracts,  678  et  seq. 
how  far  an  oral  contract  a  valuable  consideration,  679  et  seq. 
rule  in  case  of  I  O  U,  account-stated,  680. 
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VALIDITY—  (continued). 

exceptions  to  rule  that  oral  contract  is  not  a  valuable  consideration,  680. 
how  far  costs  will  be  decreed  in  issues  under  the  Statute  of  Frauds,  681. 
Statute  of  Frauds  in  equity,  681. 
no  suit  will  lie  on  oral  contract,  or  indirect  effect  be  given  thereto,  682 

et  seq. 
promise  to  give  a  writing  under  the  Statute  of  Frauds  is  within  the  Stat- 
ute, 682. 
how  far  Statute  of  Frauds  prevails  in  a  justice's  court,  682. 
oral  contract,  how  far  valid  to  prevent  an  escheat,  683. 
oral  contract  will  not  give  insurable  interest,  688. 
oral  contract  cannot  be  proved  under  pretence  of  showing  consideration  of 

a  deed,  683. 
oral  ratification  by  a  woman  discovert,  of  her  written  promise  made  when 

covert,  not  valid,  683. 
oral  contract  to  give  time,  how  far  valid  to  enure  as  discharge  of  a  surety, 

683. 
no  change  in  form  of  action  can  be  used  to  enforce  an  invalid  oral  contract, 

684. 
an  action  for  fraud  cannot  be  used  as  means  of  enforcing  an  invalid  oral 

contract,  684. 
oral  evidence,  how  far  admissible  to  explain  a  writing,  685. 
invalid  oral  contract  in  line  of  title  vitiates  the  latter,  685. 
effect  of  voluntary  performance  of  land  contract,  685. 
how  far  an  oral  contract  can  be  the  subject  of  perjury,  686  et  seq. 
or  forgery,  687. 

the  king,  how  far  affected  by  the  Statute  of  Frauds,  689. 
attorney's  contracts,  how  far  within  the  Statute  of  Frauds,  689. 
right  to  have  unencumbered  title  may  be  waived  by  parol,  690. 
See  Delivery,  290;  Insurance,  1127;  Land,  734,   n.  Q'),   786; 
Leases,  798,  807;  Memorandum,  355;  Trusts,  836. 
VALUE  received.     See  Memorandum,  430. 

See  Chattels,  220. 
VARIATION.    See  Subsequent  Alteration.    See  Fraud  and  Mis- 
take, 483. 
VEGETABLE  GROWTHS.    See  Land,  707,  713. 
VENDEE.     See  Full  Performance,  660 ;  Land,  710,  n.  (a1). 

rescission  by.     See  Part  Performance,  611  et  seq. 
VENDOR,  compensation  from.     See  Part  Performance,  611  et  seq. 

enforcement  on  behalf  of,  of  land  contract.     See  Memorandum,  359 

et  seq. 
See  Full  Performance,  656,  660;  Land,  710,  n.  («');  Memoran- 
dum, 407. 
VENDOR  AND  VENDEE.     See  Memorandum,  859  et  seq. 
VENDOR'S  LIEN.     See  Delivery,  281;  Full  Performance,  663, 

676 ;  Trusts,  876. 
VERDICT.     See  Pleading,  507,  540i 
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VESSELS.    See  Mortgage,  1082 ;  Ships. 
VESTURE.     See  Land,  707,  n. 
VOID.     See  Severability,  63 ;  Validity. 
VOIDABLE.     See  Validity. 

VOLUNTARY   PERFORMANCE.     See  Administrator,   171;    Per- 
formance; Year,  218. 
VOLUNTEERS.    See  Full  Performance,  600. 

WAGER  OF  LAW,  as  applied  to  a  guaranty,  26. 
WAIN  v.  WARLTERS.    See  Memorandum,  422. 
WAIVER  of  contract.     See  Subsequent  Alteration,  447. 
of  written  contract.     See  Subsequent  Alteration,  461. 
of  Statute  of  Frauds.     See  Pleading,  529. 
WARD.     See  Guardian. 

WAREHOUSEMAN.     See  Delivery,  288  et  seq. 
WARES.     See  Chattels. 
WARRANT.     See  Land  Warrants. 

WARRANTY.    See  Memorandum,  899 ;  Representation;  Land,  748. 
WATER.     See  Land,  722. 
WAY.     See  Land,  718. 

WEIGHT  OF  GOODS.     See  Delivery,  etc.,  276. 
WIFE.     See  Husband;  Deed,  1075;  Guaranty,  122  et  seq. 
WILL.    See  Full  Performance,  645 ;  Part  Performance,  561 ;  Memo- 
randum, 882 ;  Trusts,  846  ;  Year,  204. 
WITNESS.     See  Deed,  1066 ;  Memorandum,  884. 
WORDS.     See  Delivery,  etc.,  260,  265. 
WORK  in  reliance  upon  a  guaranty.     See  Guaranty,  92.     Contract  for 

work.     See  Chattels,  249  et  seq. 
WRITING,  fraud  or  mistake  in  not  putting  the  contract  into  writing,  479. 
how  far  a  writing  without  seal  imports  a  consideration,  481.     See  Land, 

729 ;  Memorandum,  821  et  seq. 
what  a  sufficient  averment  of.     See  Pleading,  510. 
oral  evidence,  how  far  admissible  to  explain.     See  Validity,  685. 
WRITINGS,  memorandum  in  several  writings.     See  Memorandum,  410. 

YEAR,  contracts  incapable  of  performance  infra  annum,  how  far  within  year 

clause,  187. 
unless  the  contract  is  by  its  terms  incapable  of  performance  infra  annum, 

it  cannot  in  Wisconsin  be  shown  to  be  so,  187. 
how  far  extra  annum  contract  for  services  required  in  Scotland  to  be  in 

writing,  187. 
when  a  promise  of  marriage  is  to  be  performed,  188. 
how  far  a  contract  as  to  marriage  is  within  the  year  clause,  194,  195,  197, 

204,  n.  (i). 
how  far  the  impossibility  of  performance  means  physical  impossibility,  or 

only  the  intention  of  the  parties  that  the  contract  shall  not  be  performed 

infra  annum,  188. 
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how  far  the  application  of  the  Statute  depends  upon  the  option  of  one 

party  to  completely  perform  within  the  year,  189,  192. 
entire  or  continuing  contract  extending  over  a  year,  how  far  within  the 

Statute  of  Frauds,  190. 
partnership  extending  over  a  year,  how  far  within  the  Statute  of  Frauds, 
.    191. 
contract  for  services  extending  over  a  year  how  far  within  the  Statute  of 

Frauds,  191. 
how  far  a  continuing  contract  of  service  is  within  the  Statute  of  Frauds, 

199. 
contract  determinable  by  death  within  the  year,  how  far  within  the  Statute 

of  Frauds,  192. 
contract  determinable  at  the  option  of  one  party,  how  far  within  the  Statute 

of  Frauds,  192. 
contract  for  a  year  beginning  at  future  date,  how  far  within  the  Statute 

of  Frauds,  198. 
unilateral  contracts,  how  far  within  the  Statute  of  Frauds,  194. 
•  how  far  contracts  as  to  crops  or  fruits  are  within  the  Statute  of  Frauds, 

194,  216,  n.  (t). 
how  far  a  contract  of  mortgage  may  be  within  the  year  clause,  194,  195. 
year  clause,  how  far  affected  by  the  other  clauses  of  the  Statute  of  Frauds, 

195. 
how  far  a  fund  will  take  out  of  the  Statute  of  Frauds  a  guaranty  not  per- 

formable  infra  annum,  195. 
how  far  a  contract  may  be  within  both  year  and  guaranty  clauses,  195. 
how  far  a  contract  may  be  within  both  year  and  chattels  clauses,  195. 
how  far  year  clause  applies  to  leases,  196. 

a  contract  of  indemnity  comes  within  the  contingency  exception,  197. 
how  far  the  fact  that  the  contract  may  on  a  contingency  be  performed 

within  the  year,  will  take  the  case  out  of  the  Statute  of  Frauds,  197. 
a  contract  of  insurance  comes  within  the  contingency  exception,  197,  199. 
performance  possible  infra  annum,  but  not  probable,  198. 
that  contract  capable  of  performance  infra  annum  is  not  so  performed,  how 

far  within  the  Statute  of  Frauds,  198. 
possibility  of  a  contract  being  left  by  a  contingency  uncompleted  at  the 

end  of  the  year,  how  far  a  reason  for  taking  case  out  of  the  Statute  of 

Frauds,  198. 
how  far  the  analogy  of  the  year  clause  of  the  Statute  of  Frauds  followed 

in  case  of  municipal  contracts  with  a  time  limit,  199. 
how  far  a  contract  of  forbearance  indefinite  as  to  time  is  within  the  Statute 

of  Frauds,  199. 
how  far  a  continuing  contract  indefinite  as  to  time  is  within  the  Statute  ot 

Frauds,  199. 
rule  when  no  time  of  performance  is  fixed,  199. 

contract  determinable  by  either  party,  how  far  within  the  year  clause,  200. 

551 


Digitized  by 


Google 


INDEX. 

YEAR— (continued). 

contract  for  a  fixed  period  terminable  by  either  party,  how  far  within  the 

year  clause,  201. 
contract  for  a  fixed  period  terminable  by  death,  how  far  within  the  year 

clause,  203. 
death  as  a  contingency  generally  to  take  a  contract  out  of  year  clause,  204. 
how  far  a  contract  as  to  support  is  within  the  year  clause,  204. 
contract  as  to  trade,  how  far  within  the  Statute  of  Frauds,  204. 
how  far  contract  for  services,  one  determinable  by  death,  204. 
how  far  promise  to  bequeath  is  within  the  year  clause,  204. 
how  far  a  contract  within  the  year  clause  available  as  a  defence,  205. 
how  far  capability  of  performance  on  one  side  infra  annum  will  take  case 

out  of  the  Statute  of  Frauds,  206  et  seq. 
one  side  rule  in  New  York,  207. 
theory  that  where  one  side  is  performed,  an  action  for  compensation  lies 

as  on  a  quantum  meruit,  208,  211. 
distinction  between  actual  and  possible  performance  infra  annum,  209. 
how  far  land  contracts  performed  entirely  within  the  year  are  within  the 

Statute  of  Frauds,  212. 
effects  of  full  performance  of  one  side  when  the  contract  is  within  the  year 

clause,  and  also  within  the  land  or  leases  clause,  218. 
contract  within  both  year  and  chattels  clauses,  214,  215. 
effect  of  part  performance  generally,  216. 
effect  of  full  performance  of  both  sides  of  contract,  217.    See  Marriage, 

646;  Severability,  700. 
question  of  compensation.     See  Part  Performance,  624. 
See  Delivery,  etc.,  258;  Full  Performance,  677 ;  Leases,  815;  Part 

Performance,  558. 
YEAR  TO  YEAR.    Leases,  800,  804. 

Z ABRISKIE,  CHANCELLOR,  opinion  of  Statute  of  Frauds,  8. 
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VOLUME  I. 

§  25,  p.  42,  the  ninth  line  from  the  beginning  of  the  section,  for  "  three"  read 
"fonr." 

§  63,  n.  00,  p.  90.  In  Macdonald  v.  Whitfield,  49  L.  T.,  N.  S.,  446,  it  ap- 
pearing that  the  parties,  plaintiff  and  defendant,  endorsed  a  note  together, 
they  were  treated  as  co-sureties,  and  the  one  who  had  endorsed  below  could  not 
hold  the  one  who  had  endorsed  above ;  there  was  but  one  endorsing  and  de- 
livery, and  it  was  to  satisfy  a  third  person  that  the  endorsements  were  given. 

Page  131,  Chap.  V.,  for  "  III."  read  "  IV." 

§  128,  n.  (it),  p.  210,  col.  2,  4th  line  from  the  bottom,  after  the  word  "  par," 
insert  the  words  "a  subsisting  debt  of  the  defendant,  but  only  as  a  collateral 
promise  to  pay." 

§  323,  512,  n.  («),  add  "  See  Cooper  v.  Smith,  15  East,  107 ;  see  §§  342,  349, 
399,  400,  414,  419." 

§  353,  n.  («),  560,  for  " American, "  read  "Ames." 

§  367,  p.  595,  2d  line  from  bottom,  for  "  defence,"  read  "  recovery." 

§  367,  p.  596,  in  note  (z),  add  "  see  §  389." 

§  395,  p.  672,  n.  (m),  for  "agreement  held  it  to  be,"  read  the  "agreement 
was  held  to  be." 

§  439,  p.  772,  first  line,  for  "to  be,"  read  "  and  is." 


VOLUME  II. 

§  443,  n.  (u),  p.  5,  for  "N.  &  W.,"  read  "  M.  &  W." 
§  451,  n.  (n),  p.  18,  for  "  Dill,  L.  C,"  read  "  Dill.  C.  C." 
§  593,  n.  fa),  p.  246,  for  "2  How.  &  J.,"  read  "2  Harr.  &  J." 
§  593,  n.  ((0,  p.  247,  for  "  Bart.,"  read  "  Barb." 

{  841,  n.  (0,  p.  582,  should  read  "  Gordon  v.  Gordon,  10  Ga.  543  ;  Smith  v. 
Wilkinson,  cited  in  Foster  ».  Hale,  3  Ves.  705,  and  distinguished  as  stronger 
than  Bellamy  v.  Burrow,  where  something  further  was  to  be  done." 


VOLUME  III. 

After  §  964,  p.  65,  add  the  following,  "  a  distinction  may  be  drawn  between 
the  case  of  a  special  agency  for  the  purpose  of  buying  the  land  and  that  of  a 
previous  general  relation  of  principal  and  agent,  the  Statute  of  Frauds  applying 
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in  the  former  if  the  agent  bought  with  his  own  money,  and  not  applying  in  the 
Utter." 

§  983,  n.  (r),  p.  81,  for  "  Dave's,"  rearf  "  Dane's." 

§  983,  n.  (*),  p.  82,  q/V  "  Cadogan,"  insert  "  Sugd." 

§  1004,  n.  (©),  p.  106,  <kM  "see  Haines  v.  Thomson,  11  Am.  Leg.  Reg.,  N.  S., 
680,  and  note  (S.  C.  Pa.)." 

After  §  1022, p.  129,  add  "the  statement  at  §  1022,  that  the  assignment  of  the 
mortgagee's  interest  in  the  land  without  an  assignment  of  the  debt  is  a  nullity 
has  in  one  ease  been  qualified.  In  Pickett  v.  Jones,  63  Mo.  198,  it  is  said :  '  It  is 
laid  down  in  general  terms  by  the  Supreme  Court  of  the  United  States,  in  the  case 
of  Carpenter  v.  Longan,  16  Wall.  271 ;  in  Thayer  v.  Campbell,  9  Mo.  277,  and  by 
the  courts  of  most  of  the  States,  that  the  transfer  of  a  mortgage  without  the  debt 
secured  by  it  is  a  nullity.  We  think,  however,  that  where  the  mortgagee  has 
possession  by  virtue  of  his  mortgage,  or  where  the  mortgagee  is  not  in  posses- 
sion, but  the  condition  has  been  broken,  a  conveyance  or  assignment  of  the  mort- 
gaged premises  would  be  valid  to  transfer  the  mortgagee's  right  of  possession.' 
See  1  Jones  on  Mortgage,  §  804 ;  but  in  Thomas  on  Mortgages,  pp.  16,  101,  the 
qualification  referred  to  in  Pickett  v.  Jones  is  not  noticed ;  and  so  in  1  Hilliard 
on  Mortgages,  p.  215  et  seq.,  where  the  effect  of  the  mortgagee's  possession  is 
folly  considered." 

§  1046,  n.  («),  p.  162,  be/ore  the  word  "costs,"  insert  the  words  "memo- 
randum being  necessary  to  entitle  to." 

§  1060,  p.  187,  last  line,  far  "  not,"  read  "nor." 

Page  277,  in  Alabama  Rev.  Code,  1876,  §  2200;  p.  280,  California  C.  C.  Code, 
1872,  §  854 ;  and  p.  286,  Dakota  Rev.  C.  C,  1876,  §  281,  enact  that  conveyances 
which  would  otherwise  give  rise  to  resulting  trusts  shall,  as  against  creditors, 
have  no  such  effect. 

Page  280,  add  "California  Statute,  April  13,  1860,  p.  175,  which  requires 
title  to  gold-mining  claims  to  be  proved  in  writing,  etc." 

Page  291,  n.  (t),  this  act  was  repealed  by  the  Act  of  Feb.  16, 1856,  P.  L.  240 ; 
the  note  on  this,  p.  240,  says  that  the  repealed  act  was  that  of  Jan.  19, 1852,  P. 
L.  243,  which  is  a  mistake ;  see  Sorrell  v.  Jackson,  30  Ga.  901 ;  Black  v.  McBain, 
32  Ga.  129.  In  §  592,  Vol.  II.  p.  244,  the  sUtement  that  the  Act  of  Feb.  20, 
1854,  made  payment  part  performance,  is  based  upon  what  is  said  in  Sorrell  v. 
Jackson,  and  not  on  the  words  of  the  act  itself. 

Page  307,  before  Chap.  CXX.  insert  the  following : — 

"  Chapter  cxiii. 

§  2.  The  Supreme  Judicial  Court  .  .  .  shall  hear  and  determine  In  equity 
•  •  .  suits  for  the  specific  performance  of  written  contracts  by  and  against  either 
party  to  the  contract,  and  his  heirs,  devisees,  executors,  administrators,  and 
assigns." 

Add  as  a  note  to  this,  "  Mass.  Rev.  Stat.  c.  748  is  as  above ;  the  Stat.  1855, 
c.  194,  §  1,  gave  general  jurisdiction  in  equity  on  the  ground  of  fraud,  and 
would  therefore  cover  cases  of  part  performance." 

Page  318,  New  Hampshire  Gen.  Laws,  1878,  c.  136,  §  52  (the  original  act, 
1829,  p.  532),  requires  defeasances  to  be  proved  by  writing. 
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